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ACTS  OF  POSTMASTERS  QENERAL—HOW  FAR  CONCLUSIYJL 

The  act  of  a  Postmaster  General  in  making  extra  allowances  to  mail  contractors 
in  consequence  of  alterations  made,  afler  the  execution  of  the  contract,  in  the 
frequency  and  speed  of  the  conveyances  used  for  transportation,  and  on  account 
of  the  increased  weight  of  the  mailed  matter,  are  not,  where  the  account  is  still 
open,  conclusiTe  upon  his  successor;  on  the  contrary,  the  latter  possesses 
competent  authority  to  look  into  such  allowances,  and  where  he  finds  them  to 
hare  been  founded  on  material  errors  of  law  or  fact,  to  correct  them  as  jvstice 
shall  appear  to  require. 

Postmasters  General  are  merely  agents  of  government,  with  limited  authority; 
and  none  of  their  acts,  except  those  which  are  found  to  be  within  the  scope  of 
their  authority  and  conformable  to  law,  are  obligatory  upon  the  government. 
Contractors  with  them  are  chargeable  with  knowledge  of  the  law,  and  must  be 
presumed  to  be  acquainted  with  the  extent  of  their  powers,  and  consequently 
with  any  departure  from  them  in  respect  to  contracts  for  transportation  of  the 
mails;  and  cannot,  therefore,  legally  claim  any  benefit  under  acts  done  in  con- 
travention of  law;  for  such  are  void  from  the  beginning,  and  no  legal  right  can 
be  founded  upon  them. 

But,  although  Postmasters  General  have  bo  authority  to  bind  their  successors  in 
matters  of  purely  public  concernment,  the  ease  is  different  in  respect  to  trans- 
actions with  individuals.  Their  authorized  contracts  with  individuals^  when 
not  afiected  by  fraud  or  material  error,  are  obligatory  upon  successors— the 
change  of  incumbents  not  in  anywise  affecting  nor  impairing  the  rights  of  the 
contractors.  But  the  incapacity  to  vary  the  contracts  of  predecessors  in  office 
is  occasioned  by  the  obligatory  force  of  the  contrqpts  themselves — a  force  as 
operative,  however,  upon  the  officer  who  made  them,  as  upon  his  successors— 
and  not  because  they  were  made  by  predecessors.  Frauds  and  material  errors, 
however,  may  as  lawfully  be  inquired  into  by  successors  as  by  him  or  them 
who  shall  have  made  the  contracts. 

Contracts  to  carry  the  mail  of  the  United  States,  without  stipulation  as  to  its 
weight,  include  the  whole  mail  accruing  between  the  Urmini  named  therein,  or 
crnning  into  it  from  other  routes,  according  to  the  arrangements  contemplated 
when  they  are  made;  and,  if  justice  shall  demand  extra  allowance  on  account 
of  the  increased  weight,  it  must  be  sought  of  Congress,  not  of  the  Postmaster 
GeneraL 
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If  extra  compensation  to  contractors  shall  have  been  paid  hj  one  Postmastei* 
General,  without  the  sanction  of  an  act  of  Congress^  the  money  so  paid  may 
be  recovered  back« 

Attobicey  General^s  Office^ 

Chtober  10, 1836. 

Sir:  I  have  the  honor  to  acknotrlege  the  receipt  of  the  addi^ 
tional  observations  of  Mr.  Key,  and  the  opinion  of  Mr.  Glenn> 
in  the  case  of  Messrs.  Stockton  &  Stokes  and  L.  W.  Stockton, 
referred  to  me  by  your  communications  of  the  30th  of  June 
and  the  6th  of  July;  and  as  I  am  now  in  possession  of  all  the 
arguments  intended  to  be  submitted  for  my  consideration  on 
the  part  of  the  contractors,  I  will  proceed  to  state  my  views  on 
such  parts  of  the  case  as  are  proper  to  be  examined  in  this 
office. 

Your  communication  of  the  30th  ultimo,  after  stating  the 
condition  of  the  Post  Office  Department  at  the  time  you  took 
charge  of  it,  proceeds  to  inform  me  that  you  had  deemed  it 
proper  to  suspend  from  the  credit  of  the  above  named  con- 
tractors certain  special  allowances  recently  made  to  them  by. 
your  predecessor  in  office,  for  the  transportation  of  the  mul 
on  routes  from  Washington  to  Philadelphia,  and  from  Wash- 
ington to  Baltimore  and  Wheeling;  that  the  contractors  object 
to  the  procedure,  on  the  ground,  among  others,  that  the  great- 
est of  those  allowances  (being  those  on  the  Washington,  Balti- 
more, and  Wheeling  routes,  and  amounting  to  $84,278)  were 
definitively  made  by  the  Postmaster  General  in  June,  1833,  and 
have  constituted  a  portion  of  their  regular  pay  ever  since;  that^ 
for  the  purpose  of  ascertaining  whether  there  might  not  be 
a  partial  relaxation  of  this  suspension,  you  have  examined  the 
merits  of  those  particular  claims,  and,  having  come  to  the  con- 
clusion that  the  allowances  therefor  were  based  on  misin- 
formation as  to  the  fsicts,  and  on  an  erroneous  view  of  the 
law,  have  decided  that  they  ought  not  to  be  consummated; 
and  that  the  contractors,  being  dissatisfied  with  your  decision^ 
have  requested  that  the  law  points  might  be  submitted  to  the 
Attorney  General  for  his  opinion. 

It  further  appears,  from  the  documents  before  me,  that  dis- 
crepances exist  in  regard  to  several  important  facts  between  the 
statements  made  by  the  contractors  and  their  counsel^  and  the 
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nanauve  s»bmkted  to  me  in  your  official  comaninication;  and, 
also,  that  in  respect  to  various  points  depending  on  circum- 
stantial evidenoe,  the  contractors  and  jrourself  have  come  to 
entirely  opposite  conclusioiis.  On  this  part  of  the  case  yon 
are  doubdess  aware  that  the  Attorney  General  has  no  author- 
ity to  give  an  official  opinion.  The  act  of  1789,  which,  so  fiir 
as  this  point  is  concerned,  contains  the  measure  of  his  powers, 
merely  authorizes  him  '^  to  give  his  advice  and  opinion  upon 
^iegtUms  9/ lawy  when  required  by  the  President  of  the  United 
States,  or  when  requested  by  the  heads  of  any  of  the  depart- 
ments, t<mching  any  matters  that  may  concern  their  depart* 
ments.^'  In  conformity  to  this  law,  and  to  the  usage  uni- 
fermly  adopted  by  my  predecessors  in  office  and  myself,  I  shall 
abstain  from  any  investigation  of  disputed  facts.  Without 
attempting  to  reconcile  any  of  the  conflicting  statements,  or  to 
ascertain  the  accuracy  of  either  o(  the  opposing  inferences 
which  appear  in  the  papers  before  me,  I  shall  take  it  for  granted, 
for  the  purpose  of  this  opinion,  that  the  statements  and  con- 
clusions {Hresented  to  me  in  your  official  communication  are 
the  real  foots  of  the  case. 

It  is  obvions  that,  when  the  Attorney  General  [ooceeds  to 
give  his  ojMnion  and  advice  on  any  question  of  law,  the  facts 
giving  rise  to  such  question  must  be  either  stated  to,  or  as- 
sumed by  him;  and  when  the  head  of  the  department  calling 
fbr  his  opinion  gives  him  those  facts,  he  must  necessarily 
adopt  them  as  the  bases  of  his  reflection  and  judgment; 
Whether  they  are  presented  in  the  form  of  a  direct  statement, 
or  of  an  argumentative  examination  of  the  circumstances,  can 
make  no  difference.  In  either  case,  it  would  be  manifestly 
improper  to  receive  frem  any  other  source  statements  or  infer- 
ences conflicting  with  those  which  are  put  before  him  by  the 
only  authority  legally  known  to  him  in  the  premises.  Its 
departure  from  official  comity  would  not  constitute  the  only 
objection  to  such  a  course;  it  would  involve  a  usurpation  of 
power;  for  it  would  convert  an  office  created  for  the  sole  pur- 
pose of  assisting  and  advising  the  executive  department  on 
questions  of  law,  into  an  appellate  tribunal  for  the  reexami- 
nation  of  their  decisions  on  matters  of  &ct. 

Guided  by  the  foregoing  considerations,  I  have  only  to  ab-. 
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stract  from  your  of&cial  communications  of  the  30th  ttltimc^ 
and  the  6th  instant  such  fects  as  are  pertinent  to  the  questionff 
jMTopounded  to  me^  or  as  may  be  necessary  to  a  correct  under- 
standing of  my  opinion. 

The  material  circumstances  are  as  follows: 

Messrs.  James  Reeside,  Richard  C.  Stockton,  and  L.  W. 
Stockton  7  under  the  advertisement  for  mail  contracts  in  1831^ 
offered  to  carry  a  daily  mail  from  Baltimore  and  Washington 
to  Wheeling  in  three  days  and  four  hours,  for  the  annual  pay 
of  $4^650.  This  offer,  howeyer,  contained  a  proposition  for 
an  improvement — i.  e.  to  run  through  in  two  and  a  half  days  ^ 
and  to  run  also  a  tri-weekly  line  to  carry  the  way-mails. 
This  was  agreed  to  by  the  department,  and  the  service  directed 
from  the  beginning  of  the  contract,  at  an  additional  compen- 
sation of  $8,950.  They  were  also  directed  to  increase  the 
speed,  so  as  to  run  through  in  two  day&,  at  an  increased  com- 
pensation of  $6,760:  thus  making  their  annual  compensation, 
when  they  entered  upon  the  service,  $20,250. 

They  were  afterwards  authorized  to  transport  the  mail  from 
Baltimore  to  Frederick  upon  the  railroad,  and  an  allowance 
(taking  effect  on  the  1st  of  February,  1832)  was  made  there- 
for, at  the  rate  per  year  of  $2,046. 

During  the  year  1832,  the  contractors  charged  and  were  paid 
according  to  the  foregoing  rates.  In  the  winter  of  1832-'33  it 
was  alleged  by  them  that,  in  consequence  of  the  increased 
weight  of  the  mail  and  the  badness  of  the  roads,  they  had  been 
obliged,  in  order  to  get  through  in  time,  to  employ  extra 
horses  and  postillions,  for  which  they  claimed,  and  were  al- 
lowed from  the  1st  of  January,  1832,  the  annual  sum  of  $9,812^ 
and  at  or  about  the  same  time  they  claimed,  and  were  allowed, 
for  raising  the  tri-weekly  mail  into  a  second  daily  mail,  (the 
allowance  to  take  effect  from  the  1st  of  January,  1832,)  the 
further  sum  of  $6,400:  thus  making  the  annual  pay  of  the 
contractors  $38,508. 

At  the  end  of  the  first  quarter  of  the  year  1833,  the  contract- 
ors for  the  first  time  charged  and  were  allowed  for  extra  bosses 
and  postillions,  and  for  the  second  daily  line,  introducing  an 
item  for  $16,212  for  the  same  services  during  the  year  1832, 
which  was  passed  to  their  credit;  but  the  annual  compensation 
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to  which  they  considered  themselves  entitled  at  the  close  of  the 
first  quarter  of  1 833  is  stated  to  have  been  $38,508.  The  lead* 
ing  item  now  in  controversy,  as  I  understand,  is  an  additional 
allowance  of  60  per  cent,  on  that  sum,  to  take  effect  from  the 
lf;t  of  January,  1832 — ^making  an  annual  amount  since  that 
time  of  $19,254.  The  history  of  this  special  allowance,  as 
presented  in  your  communication,  is  briefly  this: 

On  the  27th  of  March,  1833,  a  letter  was  addressed  by  R. 
C  Stockton  to  the  Postmaster  General,  stating  that,  in  conse« 
quence  of  the  increased  speed  on  the  Cumberland  road,  the 
^reat  eastern  mails,  which  had  previously  gone  by  other  routes, 
had  been  thrown  upon  their  route,  and  had  so  increased  the 
weight  and  bulk  of  their  mail  as  to  render  it  impossible  to  carry 
it  with  the  rapidity  required,  without  making  special  extra  pro- 
vision therefor.  He  therefore  prayed  the  Postmaster  General 
to  make  them  a  special  allowance,  and  said  that,  if  an  addition 
of  26  per  cent,  could  be  made  to  their  compensation,  they  would 
instantly  prepare  for  any  emergency,  either  by  running  double 
lines,  or  increasing  their  stocky  or  by  running  separate  vehicles. 
This  compeo^iion,  he  suggested,  would  but  partially  remune- 
xate  them  for  their  necessary  increase  of  expense,  and  they 
'<  trusted  the  department  would  conceive  it  but  reasonable  to 
grant  it  from  the  1st  of  January ;"  by  which  date^  as  Mr.  Stock- 
ton subsequently  alleged,  was  intended  the  1st  of  January, 
1832. 

The  Postmaster  General,  by  memorandum  in  writing  at  the 
foot  of  this  letter,  directed  that  the  services  should  be  required — 
'''the  question  of  compensation,  and  the  amount  of  it,  to  be 
reserved  for  future  consideration.'*  This  decision  was  com* 
municated  to  the  contractors,  by  letter  dated  the  28th  of  March, 
1833.  In  this  letter  the  contractors  were  informed  that  the 
Postmaster  General  required  that  a  full  daily  line  of  four-horse 
post  coaches  should  be  substituted  for  the  tri-weekly  line  of 
post-coaches  which  they  were  then  running:  "that  is,  that 
you  run  two  full  lines— the  fast  and  the  ordinary  one,"  <fcc. 
A  second  daily  line  was  afterwards  run  by  them  on  the  route. 
On  the  2d  of  June,  1833,  another  letter  was  addressed  by 
R.  C.  Stockton  to  the  department,  adverting  to  the  former  let- 
ter, and  the  order  taken  tbereon>  and  adding  that  they  had 
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since  found  that  the  increased  weight  of  the  mails  so  far  ex- 
ceeded what  was  supposed;  that  less  than  an  allowance  of  50 
per  cent,  would  be  altogether  insufficient  to  sustain  them  in  the 
additional  expenditure^  and,  theiefore^  praying  an  allowance  of 
60  per  cent.,  and  requesting  that  this  letter  might  be  attached 
to  their  former  application. 

It  is  alleged  by  the  contractors  that  the  then  Postmaster  Gen- 
eral  did  at  that  time  definitively  allow  this  claim  of  50  per  cent, 
to  take  effect  from  the  1st  of  January,  1832,  and  did  then  alsa 
authorize  its  payment;  and  that  it  has  constituted  a  portion  of 
their  regular  receipts  from  the  department  ever  since.  But,, 
after  reviewing  the  evidence  on  this  point,  you  have  come  U> 
the  conclusion  that  the  allowances  were  kept  under  considera- 
tion, and  were  not  actually  made  by  your  predecessor  until  the 
months  of  February  and  March,  1835,  when  he  directed  them 
to  be  passed  to  the  credit  of  the  contractors.  And  althougb 
certain  advances  were  made  by  the  department  to  the  contract- 
ors, which  may  have  been  intended  to  be  covered  by  these 
.allowances  when  finally  confirmed,  yet  you  have  also  come  to 
the  conclusion  that  these  advances  must  be  officially  considered 
as  having  been  made  on  general  account.  Your  decision^ 
therefore,  in  respect  to  this  disputed  fact,  is,  that  nothing  has 
been  paid  on  account  of  the  allowances  in  question,  either 
before  or  after  they  were  ordered  to  be  made.  It  also  appears 
that  the  general  account  of  the  contractors  in  this  case  is  still 
open,  not  having  been  setded  in  the  Post  Office  Department 
since  October,  1829. 

Under  these  circumstances,  you  request  my  opinion  on  the 
two  following  questions: 

I.  How  far  the  acts  of  your  predecessor,  in  directing  the 
allowances  above  mentioned,  and  in  partially  carrying  them 
.into  effect,  are'conclusive  on  you?  and,. 

II.  If  they  are  not  conclusive,  then  whether  any  allowance 
whatever  can  be  made  under  these  contracts,  for  any  increase 
in  the  weight  of  the  mails?  ' 

1.  In  answer  to  the  first  of  these  questions,  I  have  the  honor 
to  state  that,  in  my  opinion,  the  acts  of  your  predecessor,  direct- 
ing the  allowances  above  mentioned,  are  not  conclusive  upon 
you;  that  you  have  competent  authority  to  look  into  those 
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allowances,  and^  in  case  you  shall  find  them  to  have  been 
fonnded  on  material  errors  of  6ct  or  of  law,  that  yon  have  not 
only  the  power,  but  that  it  will  become  your  duty,  to  correct 
such  enroTSy  by  reversing,  either  in  whole  or  in  part,  as  justice 
shall  require,  the  proceedings  in  question. 
I  place  this  opinion  on  two  grounds: 

1.  On  the  general  principles  of  law  applicable  to  the  office 
and  powers  of  the  Postmaster  General  in  all  cases,  and  espe- 
cially in  cases  like  that  now  before  me.    And, 

2.  On  the  peculiar  posture  in  which  the  acts  in  question 
were  found  by  yourself  when  you  entered  on  the  duties  of  your 
office. 

1st.  By  the  1st  section  of  the  post  office  law  of  1825,  it  is 
made  the  duty  of  the  Postmaster  General,  among  other  things, 
''to  provide  for  the  carriage  of  the  mail  on  all  post-roads  that 
^e  or  may  be  established  by  law,  and  as  often  as  he,  having 
a  regard  to  the  ^productiveness  thereof,  shall  think  i»oper;^' 
and,  also,  ''to  pay  all  expenses  which  may  arise  in  conducting 
(he  post  office  and  the  conveyance  of  the  mail,  and  all  other 
necessary  expenses  arising  in  the  collection  of  the  revenue  and 
management  of  the  General  Post  Office." 

The  4th  section  authorizes  him  to  enter  into  contracts,  for  a 
term  not  exceeding  four  years,  for  extending  the  line  of  posts; 
and  the  10th  section  imposes  the  same  limitations  as  to  time 
on  all  other  contracts  for  the  conveyance  of  the  mail. 

The  43d  section,  by  necessary  implication,  authorises  him 
to  make  additional  allowances  to  contractors  or  carriers  of  the 
mail,  over  and  above  the  amount  stipulated  in  the  contract, 
provided  additional  services  shall  have  been  required;  and 
With  the  further  restriction,  that  no  additional  compensation 
shall  be  allowed  to  exceed  *'  the  exact  proportion  of  the  original 
amount  to  the  additional  duties  required." 

The  provisions  which  i  have  quoted  impose  on  the  Post* 
master  General  duties  of  a  very  onerous  nature;  and  the  poir- 
ers  which  are  necessary  to  their  ftithfui  execution  are  either 
expressly,  or  by  necessary  implication,  conferred  upon  him. 
These  powers  include  a  very  liberal  discretion  in  regard  to  the . 
frequency  of  the  mails,  and  the  manner  in  which  they  are  to 
be  carried ;  and  also  as  to  the  terms,  in  regard  to  compensation 
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and  other  matters,  of  all  contracts  for  those  purposes.  His 
discretionary  powers  in  these  respects  are,  for  the  most  part, 
entirely  undefined  by  any  statutory  provisions;  but,  though 
not  expressly  defined,  their  discretionary  powers  are  necessarily 
limited  by  the  acts  of  Congress  establishing  and  regulating  the 
department.  They  are  also  limited  and  controlled  by  the  gen- 
eral law,  in  which  it  will  of  course  be  understood  that  I  in* 
elude  the  constitution  of  the  United  States. 

The  Postmaster  General  having  authority  to  make  contracts 
for  the  conveyance  of  the  mail,  all  legal  contracts  duly  entered 
into  by  him,  and  which  are  not  tainted  with  fraud  on  the  part 
of  the  contractors,  or  capable  of  being  avoided  by  reason  of 
material  error  of  &ctf  are  obligatory  on  the  goveniment,  and 
of  course  conclusive  on  the  Postmaster  General  who  made 
the  contract,  and  on  his  successor  in  office.  And  when  such 
contracts  are  faithfully  performed,  they  vest  in  the  contractor  a 
valid  claim  for  the  stipulated  compensation,  the  payment  of 
which  cannot  be  causelessly  withheld  or  delayed,  without  a 
breach  of  national  faith.  The  same  remarks  may  be  applied  to 
agreements  or  orders  for  additional  allowances  lawfully  made 
in  pursuance  of  the  43d  section.  Such  allowances  are,  in 
truth,  supplementary  contracts;  and  when  the  additional  ser- 
vices (for  which  alone  they  can  be  made)  shall  have  been 
iaithfiiUy  performed,  the  rights  of  the  party  will  stand  on  the 
same  footing  as  if  the  services  and  allowances  had  been  ex- 
pressly included  in  the  original  contract. 

Every  contract,  whether  original  or  supplementary,  obtained 
from  the  Postmaster  General  by  fraud  of  any  kind  on  the  part 
of  the  contractor,  or  made  by  the  Postmaster  General  under 
mistake  as  to  material  matters  of  &ct,  is  voidable,  at  the 
election  of  the  government.  This  is  the  rule  between  indi- 
viduals, when  contracts  made  by  them  areajQTected  by  fraud  or 
mistake;  and  it  applies  to  the  contractors  of  the  government, 
with  no  other  difference  than  that  occasioned  by  the  incapacity 
of  the  government  to  be  sued.  Its  immunity  in  this  respect 
will  enable  its  agents,  in  all  cases  where  the  fraud  or  mistake 
has  been  detected  before  the  payment  of  the  money,  to  protect 
the  interests  of  the  public  without  resort  to  suit;  but  when  the 
money  has  been  paidj  and  it  is  desirable  that  the  contract 
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should  be  rescinded,  that  end  can  only  be  accomplished 
through  the  medium  of  the  courts  of  justice.  It  is  true  that 
the  terms  on  which  the  government  will  be  relieved  from  such 
contracts  by  the  courts,  will  be  different  in  the  two  cases  g£ 
fraud  and  mistake;  but  its  right  to  be  exonerated  from  the  con- 
tract is  as  clear  in  the  one  case  as  in  the  other.  The  only  dif- 
ference is,  that,  when  the  contractor  has  been  guilty  of  no 
misrepresentation  or  suppression  of  facts,  or  other  fraud,  the 
courts  will  see  that  he  is  fliUy  paid  for  his  services  and  ex- 
penditures, according  to  the  contract,  until  it  shall  have  been 
egally  rescinded.  But,  as  fraud  vitiates  every  thing,  the  party 
who  is  guilty  of  it  is  entitled  to  no  such  immunity.  He  can 
claim  nothing  from  his  contract;  he  is  only  entitled  to  a  reason- 
able indemnity  for  his  services;  and,  from  the  amount  which 
may  be  allowed  to  him,  the  damages  and  expenses  occasioned 
by  his  misconduct  are  first  to  be  deducted. 

As  the  Postmaster  General  is  merely  the  agent  of  the  govern- 
ment, and  has  but  a  limited  authority,  it  is  only  such  acts  as 
are  within  the  scope  of  that  authority,  and  conformable  to  law, 
that  are  obligatory  on  his  principals.  Every  citizen  is  charge- 
able with  a  knowledge  of  the  law;  and  all  persons  who  make 
contracts  with  the  Postmaster  General  must  be  presuiried  to 
be  acquainted  with  the  extent. of  bis  powers,  and  with  his  de* 
parture  from  them,  where  his  contracts  or  other  acts  are  con- 
trary to  law.  No  person,  therefore,  can  rightfully  claim  any 
benefit^  as  against  the  goverrmient,  under  a  contract  or  other 
act  made  or  done  by  the  Postmaster  General  in  contravention 
of  law.  Every  such  act  is  wholly  void,  (or,  as  the  lawyers 
express  it,  is  void  from  the  beginning,)  and  no  legal  right  can 
be  founded  thereon. 

It  results,  from  the  foregoing  views,  that  moneys  paid  by  the 
Postmaster  General  to  a  contractor,  who  obtains  them  by  fraud, 
or  through  mistake  as  to  material  &cts,  or  in  cases  prohibited 
or  unauthorized  by  law,  may  be  recovered  back  in  a  suit 
brought  for  that  purpose. 

The  Postmaster  General  is  not  only  authorized,  in  the  cases 
above  stated,  to  make  contracts  on  the  part  of  the  govern- 
ment, but  he  is  also  the  agent  by  whom  the  contract,  so  far  as 
it  imposes  a  duty  on  the  government^  is  to  be  performed. 


Digitized  by  VjOOQIC 


10  |HON.  BSKJAlilN  F.  BUTLER 

«*i  I  f  -if     I  III     I..  ■  I  ■  I  I  i« 

Acts  of  Postmasters  General— How  far  Cbnclusiye. 

The  most  important  of  those  duties  is  usually  that  of  making 
payment;  and  this  is  to  be  done  by  the  Postmaster  General. 

The  government  cannot  be  sued  on  its  contracts;  and 
therefore  its  agents  may  withhold  or  delay  pa3rments>  without 
subjecting  their  principals  to  the  consequences  usually  attend- 
ing such  acts.  The  only  remedy  of  the  creditor,  except  where 
he  has  in  his  hands  the  moneys  of  the  gdyemment;  and  is 
thus  enabled  to  avail  himself  of  a  lien,  or  to  drive  the  gov- 
ernment to  a  suit  in  which  he  can  have  the  benefit  of  a  set-off, 
is  by  an  appeal  to  Congress.  This  very  circdmstance,  how- 
ever, increases  the  obligation  of  the  government  to  execute  all 
lawful  contracts  duly  made  by  its  agents  with  promptitude  and 
fidelity.  The  Postmaster  General,  and  all  other  paying  agents, 
"should,  in  all  &ir  and  plain  cases,  act  upon  this  principle. 
Payment  should  never  be  withheld,  when  in  possession  of 
adequate  means,  unless  the  officer  be  well  satisfied,  and  on 
good  grounds,  that  the  money,  if  paid,  could,  for  one  or  other 
of  the  reasons  above  mentioned,  be  immediately  recovered 
back.  But  whenever  the  conviction  is  honestly  entertained, 
that,  by  reason  of  fraud,  or  of  mistake,  or  illegality  in  the  con- 
tract, the  moneys,  if  paid,  eould  be  reclaimed  by  the  govern- 
ment; in  every  such  case,  the  officer  not  only  has  the  right, 
but  it  appears  to  me  that  it  is  his  duty,  to  suspend  the  execu- 
tion of  the  contract,  by  withholding  payment,  and  to  leave  the 
party  to  his  application  to  Congress.  Such  a  step  ought  not, 
indeed,  to  be  taken,  except  upon  the  clearest  considerations 
of  its  justice  and  necessity;  because,  if  it  should  chance  to  be 
ill  founded,  it  might  operate  to  the  serious  injury  of  an  inno- 
cent  party.  But  even  where  such  tin  injury  occurs,  it  is  not 
to  be  deemed  irreparable;  the  legal  presumption  being  that 
Congress  will  do  ample  justice  in  the  premises. 

Although  the  act  of  Congress  establishing  and  regulating 
ibe  General  Post  Office  recognises  the  fact,  that  the  person 
holding  the  office  of  Postmaster  General  may  die,  resign,  or  be 
removed  from  office;  and  the  powers  and  duties  of  the  office 
may  thus  be  devolved  on  another  individual;  it  yet  manifestly 
proceeds  upon  the  principle  that  the  duties  of  the  office,  by 
whomsoever  it  may  be  held,  are  at  all  times  the  same,  and  are 
always  to  be  executed  iu  conformity  to  the  special  requirements 
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and  general  principles  of  law.  The  incumbent  of  the  office 
for  the  time  being  is  clolhed  with  all  its  powers,  and  chafed 
with  all  its  duties;  and,  in  regard  to  all  public  matters,  he, 
md  he  alone,  is  legally  responsible.  His  own  convenience, 
and  the  stability  of  administration,  will  usually  be  promoted  fay 
completing  the  unfinished  determinations,  and  cTen  the  indp- 
-lent  designs,  of  his  predecessor;  y^t  he  is  not  absolutely  bound 
to  carry  them  into  effect.  As  a  general  rule,  it  will,  no  doubt, 
be  best  that  he  should  do  so;  but, as  to  everything  which  rests 
-i^^ieri— whieh  is  yet  executory — ^he  has  a  right  to  examine 
and  to  decide  for  himself.  And  if,  on  such  examination,  he 
ahonld  dean  the  proposed  measures  inexpedient,  he  is  not 
obliged  to  execute  them;  nor  is  he  authorized  to  do  so  if  he 
finds  them  to  be  illegal.  I  am  now  speaking  of  those  deter- 
minations and  designs  which  may  properly  be  regarded  as  ex« 
clttsively  public,  and  not  acts  or  arrangements  which  also  aflbc 
individuals,  and  under  which  private  rights  may  have  been 
acquired.    The  latter  will  hereafter  be  adv^ted  to. 

The  daily  recuning  duties  of  the  office  are  so  mnlti&rious 
and  burdensome,  that  the  public  have  generally  no  right  to 
expect  that  a  new  Postmaster  General  will,  imm^iately  on  his 
entrance  into  office,  set  about  the  task  of  examining  the  admin* 
istratton  of  his  predecessor,  with  a  view  to  the  detection  of 
errors  in  jvinciple  or  in  practice.  Under  ordinaiy  circum* 
stances,  it  will  be  a  sufficient  vindication  of  the  new*  officer, 
especially  in  reference  to  acts  done  by  him  soon  after  his  in- 
troduction into  office,  that  they  were  either  specially  directed 
by  his  predecessor,  or  authorized  by  the  general  principles  of 
administration  established  hy  him .  But  as  the  law  of  the  land 
is  the  only  true  guide  to  the  incumbent,  he  is  bound,  at  the 
eariiest  practicable  moment,  to  acquaint  himself  with  its  provi^- 
sions;  and  whatever  may  have  been  the  usage  of  the  office,  or 
the  special  arrangements  of  his  predecessors,  he  must  regulate 
bis  own  conduct  by  this  paramount  standard.  And,  so  &r 
from  imitating  and  acquiescing  in  those  usages  and  arrange- 
ments without  inquiry  or  reflection,  he  should  seasonably  com- 
pare them  with  the  law;  and  if  he  finds  them  repugnant  to  it^ 
be  is  bound  at  once  to  abrogate  or  modify  them,  so  fiir  as  may 
be  necessary  to  correct  their  illegality.    The  public,  in  every 
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case,  have  a  right  to  demand  this  from  the  new  officer;  and  it 
is  easy  to  conceive  that,  in  some  cases,  it  may  become  a  duty 
more  important  than  all  others.  But,  though  the  Postmaster 
deneral  has  no  authority  to  bind  his  successor  in  matters  of 
purely  public  concernment,  the  case  is  different  in  respect  to 
transactions  with  individuals.  His  contracts  with  them,  whether 
original  or  supplementary,  when  made  in  the  cases  and  manner 
authorized  by  law,  and  when  not  affected  by  fraud  or  material 
error,  are,  as  already  observed,  obligatory  on  his  successors. 
The  change  of  the  incumbent  can  in  nowise  affect  or  impair 
the  rights  of  the  individual  contractor.  A  new  Postmaster 
General  cannot  rescind  or  vary  the  contracts  made  by  his  pre- 
decessor;  but  this  incapacity  is  occasioned  by  the  obligatory 
force  of  the  contract  itself,  and  not  by  the  accidental  circum- 
stance that  it  was  made  through  the  agency  of  another  indi- 
vidual. If  that  individual  had  continued  in  office,  he  could 
not  have  varied  the  contract  in  the  slightest  particular,  except 
when  authorized  by  its  terms  or  by  the  consent  of  the  other 
party.  And,  in  this  respect,  the  new  Postmaster  General  pos- 
sesses precisely  the  same  powers  as  his  predecessor.  Nor,  on 
the  other  hand,  can  a  change  in  the  office  impair  or  affect  the 
rights  of  the  government,  in  regard  to  private  contracts,  or  the 
powers  or  duties  of  the  agent  to  whom  this  branch  of  its  affairs 
is  committed. 

But,  dthough  die  contracts  of  the  department  with  individ- 
uals cannot  be  abrogated  or  varied  by  the  mere  act  of  tlie  gov^- 
ernment  or  it  agents,  yet,  as  they  are  liable  to  be  avoided  by 
the  government  whenever  it  can  show  fraud  or  material  error 
to  have  intervened,  its  agents,  (and  especially  the  Postmaster 
General,)  in  order  to  render  this  right  available,  must  have  au- 
thority to  inquire  into  the  circumstances  under  which  they 
have  been  made.  And  this  inquiry  may  as  lawfully  be  made 
by  the  new  officer  as  by  him  who  made  the  contract.  The 
same  reasons  of  necessity  and  convenience  which  have  already 
been  referred  to  as  likely  to  induce  a  new  Postmaster  General 
to  acquiesce,  as  a  general  rule,  in  the  dispositions  made  by  his 
predecessors  in  matters  of  a  puMic  nature,  will,  indeed,  apply 
with  even  greater  force  to  contracts  with  individuals;  but,  as 
the  Postmaster  General  by  whom  any  such  contract  was  made 


Digitized  by  VjOOQIC 


TO  THE  POSTMASTER  6ENESAL.  18 

Acts  of  PolitmsBterB  General— Hov  far  ConclutiTe. 

had  the  undoubted  power  to  re  examine  the  subject,  finr  the 
purpose  of  testing  the  accuracy  of  any  complaint  or  suspicion 
of  unfiumess  or  illegality,  and  of  verifying  the  truth  of  any 
material  &ct  which  entered  into  the  contract^  so  also  must  his 
successor  bare  the  same  power.  The  right  to  make  this  inves- 
tigation belongs  to  the  office^  and  not  to  the  individual  who 
may  chance  to  fill  it.  And  whenever  the  incumbent  for  the 
time  being  shall  come  to  the  knowledge,  either  by  means  of 
his  personal  investigations,  or  by  information  communicated  to 
him  by  others,  or  in  any  other  way,  that  any  contract  of  the 
department  is  liable  to  any  such  objection,  it  is  his  duty  to  take 
such  prop^  measures  as  circumstances  may  require,  to  protect 
the  interest  of  the  government  in  the  premises.  If  the  money 
has  been  paid,  the  proper  remedy  will  be  a  suit  in  the  appro* 
priate  tribunal:  if  the  contract  be  yet  unsatisfied,  and  the  money 
unpaid,  it  would  be  idle  and  improper  to  make  payment,  for 
die  mere  purpose  of  enabling  the  government  to  maintain  a 
suit  to  recover  back  the  money.  The  simple  and  more  appro- 
priate course  will  be  to  stop  short  w:ith  the  contract,  and  to 
refuse  to  make  any  further  payment  thereon.  It  is  obvious 
tliat  the  remarks  before  made,  as  to  the  caution  which  should 
attend  such  a  step,  even  when  taken  by  the  very  person  who 
entered  into  the  contract,  will  also  apply  in  this  place,  and  with 
greatly  increased  force.  But,  in  regard  to  the  right,  and,  under 
certain  circumstances,  the  duty  of  taking  it,  I  cannot  entertain 
a  doubt. 

The  constitution  declares  that  '^  no  money  shall  be  drawn 
from  the  treasury,  but  in  consequence  of  appropriations  made 
by  law."  Whether  the  public  moneys  at  the  disposal  of  the 
Postmaster  General  are  technically  in  the  treasury  or  not,  the 
spirit  of  this  povision  applies  to  them,  and  ought  to  be  faithfbUy 
observed  in  their  expenditure.  In  oontemidation  of  law,  every 
such  expenditure  must  be  considered  as  ordered  by  the  head 
of  the  department  at  the  time  when  it  is  made.  It  is  true  that 
the  pressure  of  business  must  necessarily  prevent  a  special  ex- 
amination in  respect  to  each  particular  payment  on  each  par- 
ticular contract;  yet,  as  the  Postmaster  General  is  exclusively 
intrusted  with  the  care  and  application  of  the  moneys  of  the 
department,  the  law  presumes  that  he  does  so  &i  examine 
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and  decide  in  respect  to  each  disbursement  as  to  make  himself 
legally  responsible  therefor.  And^  accordingly^  bis  accounts, 
are  to  be  rendered  to  the  Auditor^  and  to  be  settled  by  that  ofii- 
cer  and  the  Comptroller,  ^'  as  other  public  accounts."  (General 
Post  Office  law  of  1826,  sec.  1 .)  To  hold  that  an  agent,  whose 
powers  are  thus  circumscribed,  and  whose  appropriation  of  the 
public  moneys  is  thus  to  be  made  the  subject  of  account,  can 
be  authorized  to  pay  over  those  moneys  to  a  party  whom  he 
conscientiously  believes  to  have  no  lawful  claim  to  them,  would 
not  only  be  repugnant  to  the  spirit  of  the  constitution  and  of 
law,  but  to  the  first  principles  of  reason  and  justice.  It  can 
make  no  difference,  in  morals  or  in  law,  that  an  order  is  to  be 
found  in  the  recotds  of  the  department  directing  the  payment 
to  be  made.  If  the  officer  is  satisfied  that  there  was  no  legal 
authority  to  make  such  order,  or  that  it  was  obtained  by  fraud, 
or  was  made  under  erroneous  impressions  as  to  material  &cts, 
he  is  bound,  by  the  very  nature  of  his  trust,  to  do  what  he  can 
to  conect  the  procedure,  and  to  protect  his  constituents  from 
any  further  mischief  by  means  of  it.  Hie  first  and  most  obvi- 
ous step  is,  to  desist  from  applying  the  public  moneys  to  a  pur- 
pose which,  if  it  be  regarded  by  him  in  the  light  above  men* 
tioned,  he  must  also  see  and  feel  is  unauthorized  by  law. 

The  foregoing  principles,  as  it  appears  to  me,  grow  out  of 
the  general  relation  of  principal  and  agent,  as  it  exists  under 
our  constitution  and  laws,  in  this  particular  department.  It 
only  remains,  before  I  apply  them  to  the  present  case,  that  I 
should  vindicate  or  distinguish  them  from  the  objections  con* 
tained  in  the  arguments  on  behalf  of  the  contractors,  transmit- 
ted  to  me  with  your  communications. 

It  is  contended  that,  as  the  Postmaster  General  is  authorized 
to  make  contracts  for  carrying  the  mail,  and  also  to  decide 
whether  additional  services  are  necessary,  and  to  agree  on  the 
compensation  to  be  made  for  them,  he  has  jurisdiction  over 
the  subjects;  and  that  his  decision,  though  erroneous,  must  be 
binding  on  the  government  and  on  his  successor  in  office. 

In  support  of  this  position,  several  adjudged  cases  are  re- 
ferred to,  in  which  the  distinction  between  erroneous  and  void 
judgments  has  been  recognised;  and  in  which  the  courts^ 
acting  on  that  distinction^  have  held  that  the  decisions  of  tribu- 
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nils,  and  of  officers  haviog  jurisdiction  over  the  subject-matter 
of  such  decisions,  although  admitted  or  supposed  "to  be  errone- 
f>us>  were  yet,  for  many  purposes,  held  to  be  valid  and  conclu* 
aive.  And  in  order  to  bring  the  present  case  within  the  prin- 
cipje  of  those  decisions,  we  are  reminded  that  it  is  the  doctrine 
of  the  Supreme  Court  of  the  United  States,  and  the  under* 
standing  and  {Nractice  of  all  the  departments  of  the  government, 
'  to  consider  the  contracts,  decisions,  and  proceedings  of  the 
head  of  a  department  conclusive  upon  the  particular  depart* 
ment,  unless  material  errors  or  new  and  important  facts  have 
been  subsequently  discovered;  and  also  conclusive  as  against. 
the  government,  eRept  when  impeached  in  a  court  of  justiee, 
on  the  ground  of  fraud  or  mistake. 

To  stupport  this  latter  suggestion,  the  cases  of  the  United, 
States  vs.  JoneSj  (8  Peters,  375,)  United  States  vs.  Macdamel, 
(7  Peters,  1,)  United  States  vs.  FUlebrcwn,  (7  Peters,  23,)  and 
United  States  vs.  Bandolpk  (9  Peters,  12,)  the  arguments  of 
the  Attorney  General  in  several  of  those  cases,  and  the  official 
opiniws  of  thai  officer  and  of  the  Secretary  of  War,  in  casea 
jM'Qsented  for  their  decision,  axe  appealed  to  by  the  counsel. 
But  it  is  due  to  them  to  state  that  this  part  of  their  argument 
was  £)unded  on  the  assumption  that  the  decision  to  consid^ 
the  services  in  question  as  additional  services,  and  to  require^ 
them  to  be  performed,  was  definitively  made  in  June,  1833;. 
the  compensation  then  fixed  and  ordered  to  be  allowed;  the. 
money  actually  paid,  and  the  allowance  entered  on  the  books 
to  the  credit  of  the  company.  In  all  these  particulars,  the 
statements  and  conclusions  in  your  official  communications 
are  different  from  those  of  the  counsel;  and  as  I  have  felt 
myself  bound  to  adopt  your  version  of  the  facts  as  the  correct 
one,  the  arguments  and  the  authorities  are  for  the  most  part 
inapplicable.  Besides,  several  of  the  most  important  cases 
relate  to  departments  organized  on  principles  and  proceeding 
in  a  manner  very  different  finom  those  i»rescribed  for  ihe  General. 
Post  Office.  Still,  I  recognise  the  gmeral  accuracy  of  the 
doctrine  above  stated,  and  of. the  decisions  and  o^Mnions  re« 
ferried  to;  and  do  not  intend  to  lay  down  any  principle  which 
shall  conflict  with  them. 
It  will  also  be  perceived  that  the  arguments  referred  to  me 
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fiilly  admit  that  allowances  made  by  the  head  of  a  department, 
which  have  been  actually  paid,  and  which  have  even  gone 
into  accounts  settled  by  the  accounting  of9cers  of  the  treasury, 
may  yet  be  judicially  re-examined  in  cases  of  fraud,  or  mistake 
as  to  material  &cts,  and  the  money  obtained  by  means  thereof 
be  recovered  back  by  the  government.  They  further  admit, 
either  expressly  or  by  necessary  intendment,  that  the  head  of 
a  department,  who  has  ordered  a  special  allowance,  has  a  right 
to  modify,  correct,  or  withdraw  it,  at  any  time  before  it  has 
been  acted  on  and  passed  by  the  accounting  officers,  and 
entered  on  their  books. 

The  preceding  observations  would  be  sufficient,  I  think,  to 
dispose  of  the  whole  argument  founded  on  the  distinction  be- 
tween acts  that  are  void  for  want  of  jurisdiction,  and  those 
that  are  only  erroneous  and  voidable  for  error  in  the  exercise 
of  powers  really  possessed.  But  as  it  appears  to  me  that  this 
principle  is  only  to  a  very  limited  extent  applicable  to  the  pro- 
ceedings of  the  Post  Office  Department,  I  shall  endeavor  to 
point  out  what  I  conceive  to  be  an  erroneous  use  of  the  dis« 
tinction  referred  to,  in  the  remarks  of  the  counsel.  To  do  this 
with  accuracy,  the  reason  and  design  of  the  rule  must  be 
carefully  borne  in  mind;  and  we  must  also  take  it  in  con* 
nexion  with  certain  other  rules,  equally  well  settled,  and 
equally  applicable  to  subjects  of  this  nature.  The  rule  in 
question  relates  chiefly,  if  not  exclusively,  to  the  decisions  of 
courts  and  of  officers  acting^Wicto^;  and  is  founded  on  the 
regard  which  the  law  pays  to  the  intrinsic  difficulties  of  the 
judicial  function  and  to  the  fellibility  of  human  nature. 
Knowing  the  arduousness  of  many  of  the  duties  which  devolve 
on  the  officer,  and  his  iiabUity  to  fall  into  mistake,  the  law, 
which  never  demands  impossibilities,  merely  requires  that  be 
should  confine  himself  within  his  legitimate  sphere,  and  act 
with  integrity  and  ordinary  care.  If  he  has  jurisdiction,  and 
only  errs  in  the  exercise  of  it,  his  acts  are  not  void,  but  only 
voidable.  The  great  purposes  of  the  rule  are,  to  shield  the 
tribunal  or  officer  from  personal  responsibility  for  mere  error  of 
judgment;  to  protect  the  ministerial  officers  by  whom  the 
judgments  and  other  acts  of  judicial  tribunals,  or  officers  acting 
judicially,  are  to  be  executed;  and  to  prevent  injustice  to  pur- 
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tshasers  and  other  third  persons^  who  have  innocently  reposed 
twnfidence  in  the  validity  of  the  proceedings.  So  long"  as  the 
decison  was  clearly  within  the  jurisdiction  of  the  officer,  third 
persons  will  be  protected,  whatever  may  have  been  his  errors  in 
judgment^  or  his  impurity  of  motive ;  and  if  there  be  no  impurity 
«f  motive,  the  officer  himself  will  also  be  irresponsiMe.  For  all 
these  purposes,  it  is  in  many  cases  necessary  that  the  official 
I»oceedings,even  though  admitted  to  be  erroneous,  should  yet 
be  deemed  vaHd  until  duly  reversed;  and  that  they  should  not 
be  reviewed  collaterally,  nor  in  any  mode  or  by  any  authority 
than  such  as  is  appropriate  and  competent  to  thdr  reversal* 

But  this  rule  does  not  imply  that  such  proceedings  are  per- 
petually conclusive  and  irreversible.  On  the  contrary,  it  ad- 
mits that  the  decision,  if  erroneous,  is  liable,  in  due  form  of 
taw,  to  be  reversed;  but  it  will  not  allow  even  such  a  decision 
to  be  impeached  cdlaterally.  And  it  is  only  while  it  remains 
unreversed,  that  it  is  to  be  regarded  as  valid,  or  that  parties  and 
tliird  persons  can  be  protected  by  it.  All  acts  done  after  any 
s«ch  decision  shall  have  been  regulariy  reversed,  stand  on  the 
same  gpound  as  if  it  had  never  existed,  or  as  if  it  had  been  void 
frcHn  the  beginning. 

Where  toibunals  or  officers  undertake  to  act  in  matters  over 
which  they  have  no  jurisdiction  whatever,  their  proceedings 
are  ifoid  firom  the  beginning.  And  even  where  they  have  juris- 
dictioQ  over  the  subject,  yet,  if  they  entirely  depart  in  their 
proceedings  from  the  positive  requirements  of  law,  snch  irreg- 
ular i»oceedings  are  considered  absolutely  void,  and  not  merely 
widable.  Irregularities  of  this  nature  are  not  regarded  as  mere 
enors  of  judgment — ^mere  mistakes  in  ascertaining  the  rules  of 
law,  or  in  applying  them  judicially;  and,  therefore,  they  are 
not  viewed  with  the  indulgence,  nor  entitled  to  Uie  immuni- 
ties, which  are  ^ctended  to  such  errers  and  mistakes.  On 
the  contrary,  they  are  looked  upon  as  excesses  of  jurisdiction. 
Indeed,  so  fior  as  the  particular  acts  are  concerned,  there  is  a 
want  of  jurisdiction  to  perform  them,  and  they  are  therefore 
JQsdy  iuK^ved  in  the  general  consequences  of  such  a  defect. 

AAer  this  explanation  of  the  doctrines  referred  to,  it  will  be 
easy  to  show  that  they  do  not  conflict  with  either  of  the  gon* 
end  principles  on  which  I  rely. 
Vol.  in— 2 
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The  contracts  of  the  Postmaster  General,  and  the  decision9 
and  orders  made  by  him  within  the  scope  of  his  general  pow- 
ers, however  erroneous,  are  undoubtedly  ralid,  so  far  as  to  -pro- 
tect the  subordinate  and  ministerial  officers  of  his  departnaent 
who  jnay  carry  them  into  execution,  until  reversed  by  compe* 
tent  authority.  Nor  will  the  Postmaster  General  be  responsible 
for  any  error  of  judgment,  however  injurious  it  may  be  to  the 
public  interest,  so  long  as  he  confines  himself  within  his  legit- 
imate sphere,  and  acts  in  good  faith  and  with  ordinary  care. 
All  this  is  perfectly  consistent  with  the  views  above  taken;  or^ 
rather,  in  the  statement  of  those  views,  these  principles  were 
remembered  and  taken  into  account.  But  even  in  cases  where 
the  Postmaster  General  has  undoubted  jurisdiction,  he  may 
yet  commit  error;  and,  though  his  decision  be  ever  so  definite 
and  positive,  and  though  it  be  reduced  to  writing,  and  recorded 
in  the  most  solemn  manner,  it  is  still  liable,  if  erroneous,  to  be 
reversed.  This  must  be  admitted,  even  in  those  eases  to  which 
the  rule  above  mentioned  plainly  applies;  it  is  involved,  as  has 
been  shown,  in  the  principle  of  the  rule  itself.  The  question 
then  arises — How,  and  by  whom,  is  the  correction  to  be  made? 
By  what  officer  or  tribunal  is  the  erroneous  decision  (which 
all  will  admit  must  be  corrected  somewhere)  to  be  reviewed 
and  reversed?  On  this  point,  the  distinction  referred  to,  and 
the  numerous  cases  cited  by  the  learned  counsel  for  the  con- 
tractors, in  which  it  has  been  illustrated,  shed  no  light  what- 
ever. But  if  the  observations  hereinbefore  made  on  the  nature 
of  the  agency  intrusted  to  the  Postmaster  General,  and  on  the 
constitutional  and  statutory  provisions  which  apply  to  it,  be 
well  founded,  we  are  then  authorized  to  say,  that  whenever 
the  Postmaster  General  satisfactorily  arrives  at  the  conclusioa 
that  any  contract,  decision,  or  order  of  the  department,  no  mat- 
ter where  or  by  whom  made,  is  erroneous  in  point  of  law^  or 
founded  on  fraud  or  material  enor,  he  is  not  only  authorized^ 
but  bound,  so  fiur  to  reverse  it  as  to  suspend  and  refuse  any 
further  appropriation  of  the  public  money  to  the  purposes  of 
such  contract,  decision,  or  order.  As  to  payments  and  other 
acts  actually  and  definitively  made  and  done  under  such  erro- 
neous decision,  they  must  stand  until  corrected  by  the  appro- 
priate judicial  tribunals;  but,  as  to  all  further  proceedings,  the 
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Postmaster  General  may^  as  it  seems  to  me^  either  act  or  refuse 
tn  act,  as  in  his  judgment  the  law  of  the  case  and  his  duty  to 
his  constituents  shall  require. 

The  principles  above  stated^  though  sufficiently  comprehen- 
sive to  embrace  all  cases,  may  be  applied  with  more  safety,  and 
with  less  danger  of  injustice  or  abuse,  in  some  instances  than 
in  others.    The  particular  acts  of  your  predecessor,  now  in 
question,  are  of  this  character.    They  do  not  belong  to  the 
ordiasffy  business  of  the  department,  but  to  a  particular  class 
of  cases  in  which  only  very  limited  powers  are  given  to  the 
Postmaster  General,  and  in  which  there  is  also  considerable 
room  for  imposition  on  the  one  side,  and  for  mistake  on  the 
other.    This  portion  of  his  powers  is  also  regarded  with  some 
jealousy  by  the  representatives  of  the  people;  and  the  manner 
of  exercising  it  is,  consequently,  the  subject  of  more  rigid  scru- 
tiny than  perhaps  any  other  branch  of  his  important  duties.     It 
is  also  a  part  of  the  history  of  the  country,  that  the  propriety 
of  such  allowances  as  were  made  in  the  present  case  has,  for 
several  sessions  of  Congress,  been  made  the  subject  of  inves- 
tigation by  committees,  and  discussion  on  the  floor;  and  that 
in  a  bill  concerning  the  Post  Office  Department,  which  passed 
one  house  during  the  last  session,  several  special  provisions 
were  inserted  for  the  purpose  of  circumscribing  and  regulating, 
by  new  guards,  the  exercise  of  this  power.    The  allowances 
in  question  amounted  to  a  very  laige  sum,  and  were  moreover 
among  the  last  acts  of  the  late  head  of  the  department.    Under 
these  circumstances,  it  appears  to  me,  that  if  any  doubt  could 
exist  as  to  your  authority  to  look  into  the  merits  of  the  ordi- 
nary proceedings  had  by  the  department  before  your  appoint- 
ment, no  well-founded  doubt  can  exist  as  to  the  possession  of 
such  authority  in  cases  like  the  present. 

2d.  The  posture  In  which  this  matter  stood  at  the  time  you 
came  into  office  is  also  deserving  of  much  consideration. 

It  aiq)ears  from  your  statement  of  facts  that  the  orders  for 
these  allowances  were  not  made  until  February  and  March, 
1835;  and  that  nothing,  either  before  or  afterwards,  had  been 
definitively  paid  on  account  of  them.  The  additional  services 
performed  in  this  case  prior  to  February,  1836,  whatever  they 
may  have  been,  could  not  have  been  rendered  in  consequence 
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of  these  orders.  The  case  is,  therefore,  for  the  most  part,  freff 
from  the  embarrassment  and  diflSculty  which  would  eaast  had 
the  services  been  performed  on  the  strength  of  those  orders. 
And  as  the  money  has  not  been  definitively  paid* on  account  of 
these  allowances,  nor  the  general  account  finally  adjusted,  1 
conceive  that  the  orders  must  yet  be  considered  unconsum* 
mated,  and  therefore  peculiarly  within  the  control  of  the  present 
head  of  the  department.  Considering,  indeed,  the  peculiar  cir- 
cumstances of  this  case,  and,  to  my  mind,  it  is  not  at  all  doubt- 
ful that  the  paying  of  the  amount,  or  the  confirming  of  the 
credit  to  the  contractors,  if  this  should  be  now  done,  would  be 
ofiicially  and  morally  the  act  of  the  present  incumbent.  If  he 
is  to  be  responsible  for  the  consequences,  surely  he  must  be 
authorized  to  exercise  his  own  judgment  as  to  the  course  to  be 
pursued. 

This  leads  me  to  notice  the  discussion  which  ha»  been  had 
between  the  counsel  for  the  contractors  and  yourself  in  regard 
to  the  powers  of  the  Postmaster  General  in  the  settlement  of 
accounts.  I  do  not  consider  it  necessary  for  my  present  pur- 
pose to  enter  into  a  very  extended  examinatioa  of  this  subject; 
but,  as  it  is  one  of  considerable  importance^  and  as  you  have 
particularly  requested  my  opinion  in  respect  to  it,  I  will  pioeeed 
to  lay  it  before  you,  with  the  general  reasons  on  which  it  i» 
•founded. 

The  Postmaster  General  is  not  only  charged  widi  the  col- 
lection and  care  of  all  the  moi^eys  accruing  to  the  post,  offices,, 
but  he  is  also  a  disbursing  agent,  and,  as  such,  invested  with 
a  wide  and  very  liberal  discretion.  Whenever  the  exigencies 
of  his  department  require  the  employment  of  individuals^  or 
the  performance  of  any  service,  he  is  authorized  to  contract 
with  such  individuals,  and  to  cause  such  services  to  be  per* 
formed.  He  is  empowered  to  settle  the  accounts  growing  out 
of  such  transactions;  and  out  of  the  receipts  of  the  post  offices, 
and  such  other  means  as  may  be  placed  in  his  hands  by  Con- 
gress, he  is  to  pay  the  sums  which  be  shall  find  due  on  such 
accounts,  and  all  other  expenses  of  the  department*  In  making 
those  payments,  the  Postmaster  General  acts,  to  a  considerable 
extent,  at  his  peril;  because  the  1st  section  of  the  act  of  1825 
expressly  provides  that  he  shall,  once  in  three  months,  render 


Digitized  by  VjOOQIC 


TO  THE  IK>STMASTE]1  GENERAL.  31 

Acta  of  PosimasUrs  General — How  far  Conclusire. 

40  the  Secretary  of  the  Treasury  <^a  quarterly  account  of  all 
the  leoeipis  and  expenditures  of  the  department;  to  be  adjusted 
and  settled  as  other  public  accounts."    (See  also  section  41.) 

The  4th  section  of  the  act  of  the  3d  of  March;  1817;  makes 
it  the  duty  of  ihe  FiAh  Auditor  <^  to  receive  all  accounts  ac- 
craing  in  or  lelatiDg  to  the  General  Post  Office;  to  examine 
them;  and  to  certify  the  balance,  and  transmit  the  accounts, 
with  the  vouchers  and  certificates,  to  the  First  Comptroller, 
tor  his  decision." 

The  effect  of  these  provisions  is  to  subject  the  Postmaster 
General  Co  a  legal  accountability  for  all  the  moneys  received  in 
bis  departnaent.  They  must  be  charged  to  him  by  the  Fifth 
Audiior;  and  he  can  only  be  discharged  by  the  allowance  of 
ciedits  for  expenditures  made  in  the  department,  and  proved 
by  compecent  vouchers  rendered  in  his  behalf.  But  it  does 
not  iq^pear  to  me  that  the  intervention  of  the  accounting  offi- 
cers of  the  treasury  is  at  all  necessary  to  the  settlement  of  the 
accounts  of  contractors  and  other  persons  having  demands 
against  die  department,  so  as  to  authorize  them  to  require,  and 
€he  Postmaster  General  to  make,  payment  of  such  demands. 
As  between  the  creditor  of  the  department  and  the  department 
itself,  it  is  the  duty  of  the  latter  to  examine  and  adjust  these 
accounts,  without  unnecessary  delay,  and,  so  soon  as  the  re- 
sult can  be  satisftctoiily  ascertained,  to  pay  to  the  creditor  the 
balance  which  may  be  due  him.  It  is  true,  as  already  sug- 
gested, that  this  course  may  subject  the  Postmaster  General 
to  some  peril;  but  I  cannot  doubt  that  the  hazard  is  one  which 
belongs  to  his  office  as  now  organized  by  law. 

In  regard  to  the  precise  manner  of  his  accountability,  there 
is,  doubtless,  some  room  for  diversity  of  opinion,  or,  at  least, 
for  various  interesting  questions*  Is  he  entitled  to  credit  for 
every  expenditure  which  he  may  show  has  actually  been  made 
by  Um  in  his  department?  Are  the  accounting  officers  of  the 
treasury  obliged  to  pass  to  his  credit,  xvithout  inquiry  or  re- 
flectioa,  every  such  expenditure?  On  the  other  hand,  is  be 
to  be  held  to  the  same  rigid  accountability  to  which  inferior 
disbursing  agents — such,  for  example,  as  army  paymasters  or 
navy  pursers; — are  usually  subjected?  If  the  latter  is  the  case, 
I  think  few  discreet  men  would  be  willing  to  assume  the  bur- 
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den  and  hazards  of  the  office;  and  this  furnishes  a  good  reason 
for  believing  that  Congress  could  never  have  designed  so  strict 
a  construction.  But^  then;  if  the  accounting  officers  are  ^ 
limit  their  inquiries  to  the  nxere  fact  of  payment,  without  ex- 
amining into  the  legality  of  the  expenditure;  the  accountii^ 
will  not  be  such  as  is  required  in  the  other  cases.  We  must;, 
therefore;  seek  for  some  rule  of  interinretation  which  shall  avoid 
both  these  extremes. 

The  true  meaning  of  that  part  of  the  statute  which  declares 
that  the  accounts  of  the  Postmaster  General  shall  be  ^^  adjusted 
and  settled  as  other  public  accounts;"  iS;  I  apprehend;  that  the 
same  principle  shall  be  applied  to  his  accounts  which  is  pre- 
scribed and  sanctioned  by  law  and  usage  for  the  settlement  of 
accounts  of  other  public  agents  whose  powers  are  analogous  U> 
his.  The  liabilities  of  paymasters  and  pursers,  and  of  other 
subordinate  disbursing  agentS;  whose  duties  are  defined  by 
.  laW;  and  who  are  not  intrusted  with  discretionary  powers,  are- 
not  a  fit  standard  by  which  to  measure  his  responsibility. 
The  public  accounts  which  are  most  analogous  are  those  of 
the  agents  employed  by  the  heads  of  the  other  executive  de- 
partments to  disburse  the  money?  apiM'opriated  for  the  con- 
tingent expenses  of  such  departments.  In  all  these  caseS;  the 
accounting  officers  are  only  authorized  to  look  to  the  general 
nature  and  object  of  the  expenditure.  If  it  is  one  which  really 
belongs  to  the  contingent  expenses  of  the  depaitm^it;  they 
must;  as  a  general  rule;  pass  it  to  the  credit  of  the  officer* 
Whether  it  was  discreet  to  incur  any  such  expense  in  the  par- 
ticular case,  and  whether  or  not  the  amount  of  the  expenditure 
was  reasonable  or  excessive,  are  questions  with  which,  in  or- 
dinary cases,  the  accounting  officers  have  nothing  to  do.  The 
head  of  the  department,  through  the  agent  employed  by  him, 
is  the  appropriate  judge  on  both  points;  and  so  long  as  the 
officer  or  agent  acts  in  good  faith,  and  with  ordinary  care,  he 
cannot  be  held  responsible  for  any  error  of  judgment.  But, 
if  he  applies  moneys  appropriated  for  the  contingent  expenses 
of  the  department  to  purposes  not  authorized  by  law — above 
all,  if  he  applies  them  in  a  manner  and  to  purposes  forbidden 
by  law — they  cannot  be  passed  to  his  credit.  The  accounting 
,  officers,  in  every  such  case,  must  disallow  the  credit  claimed> 
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and  hold  the  officer  or  agent  responsible  for  the  balance  found 
against  him.  In  very  gross  cases,  an  expenditure,  though  for 
a  legitimate  purpose,  may  be  considered  as  coming  within  the 
same  principle  so  &r  as  to  authorize  the  accounting  offi.cerB  to 
reduce  the  credit  within  reasonable  limits.  But  this  can  only 
be  done  where  there  is  a  palpable  abuse  of  discretion;  because 
the  head  of  the  department,  and  not  the  accounting  officer,  is 
the  person  to  whom  the  discretionary  power,  so  &r  as  it  can  be 
lawfully  exercised,  has  been  exclusively  committed. 

These,  as  I  understand,  are  substantially  the  jNrinciples  ob- 
served  in  the  accounting  offices  in  the  settlement  of  accounts 
fer  contingent  expenses;  and  these  are  also  the  principles 
which,  as  it  appears  to  me,  ought  to  be  applied  to  the  general 
accounts  of  the  post  office.  In  so  applying  them^  the  ac« 
counting  officers  will  allow  to  the  Postmaster  General  every 
expenditure  made  for  his  department  for  any  lawful  purpose, 
without  regard  to  its  amount  or  to  the  wisdom  of  incurring  it 
For  examine:  whether  or  not  it  was  expedient  to  cause  a  daily 
mail  to  be  transported  on  a  given  route;  whether,  on  another 
toute,  it  would  have  been  judicious  to  employ  a  weekly  instead 
of  a  semi- weekly  one;  whether  the  compensation  agreed  to  be 
paid,  in  any  particular  case,  was  too  much  or  too  little; 
whether  it  was  necessary  and  prudent,  in  a  case  like  that  under 
consid«mtion,  to  call  for  additional  services,  involving  the  ne- 
cessity of  making  large  extra  allowances  beyond  the  original 
contract;  and  all  other  questions  of  this  nature  are  matters  with 
which  the  accounting  officers  have  no  concern.  They  belong 
necessarily  and  exclusively  to  the  Postmaster  General. 

But,  whenever  the  accounting  officers  can  see^  by  the  &ce 
of  the  account,  or  b/'the  vouchers  produced  in  its  support,  that 
moneys  have  been  paid  by  the  Postmaster  General  in  cases  or 
for  purposes  not  authorized  by  law;  and,  still  more,  when  they 
perceive  that  siich  payments  were  directly  contrary  to  law,  it 
will  be  their  duty  to  disallow  them,  and  to  hold  the  Postmaster 
General  a  debtor  to  the  government  for  the  amount.  In  the 
case  of  moneys  paid  for  additional  allowances,  a  rule  is  given 
by  the  act  of  Congress,  which  the  accounting  officers  may  and 
ought  to  apply  to  every  credit  of  this  nature  claimed  in  the  ac« 
count.    If  they  discover  that  the  rule  pr^cribed  by  law  has 


Digitized  by  VjOOQIC 


HO)f.  BENJAsror  f:  vutlek 


Acts  of  Postmasters  General— How  far  Conclusive. 

been  violated  in  the  allowance^  I  do  not  see  how  they  can  pefl» 
the  payment  to  die  credit  of  the  Postniaster  Ganeral^  widiont  a 
palpable  dereliction  of  duty. 

If  diis  view  of  your  responsibility  in  the  accounting  office^ 
be  correct^  there  would  seem  to  be  little  room  for  doabt  as  to> 
your  right  to  inquire  into  the  grounds  on  which  the  uncoil 
summated  orders  in  question  have  been  made,  and  to  affirm 
or  reverse  them,  as  the  law  and  jjistice  of  the  caae  ahalt  ift 
your  judgment  require. 

For  each  of  these  reasons  separately,  aod  for  both  combined^ 
I  am  satisfied  that  the  answer  above  giiren  to  your  fisst  quesj^ 
is  the  only  one  whidi  can  possibly  be  made  to  it* 

II.  The  answer  to  be  given  to  your  second  question  depends 
partly  on  the  terms  of  the  contract  made  in  the  case,  and  partly 
on  the  construction  which  shall  be  given  to  the  43d  section  of 
the  act  organizing  the  General  Post  Office. 

The  contract,  as  you  state  it,  is  *^to  earrf  the  mail  ef  the 
United  StateSy*^  without  any  stipulation  in  &vor  of  either  party 
as  to  its  weight. 

Under  such  a  contract,  I  apprehend  that  the  contractors  am 
bound  to  convey  the  whole  mail  accruing  between  the  termini 
named  in  the  contract,  or  coming  into  it  from  o^er  routes, 
according  to  the  arrangements  contemplated  when  the  contract 
is  made,  as  such  mail  may  chance  to  exist  from  time  to  time> 
and  at  all  times,  during  the  contract.  They  are  bound  to  re^ 
member,  where  the  contract  is  for  so  long  a  period  as  four 
years,  that  the  mail  will  naturally  increase  in  weight  daring 
the  temi;  and  it  is,  therefore,  to  bo  {uresiimed  that  their  pro- 
posals are  made  with  reference  to  such  increase.  Upon  any 
construction  of  the  43d  section  which  the  words  will  bear,  1 
do  not  see  how  the  increased  weight  of  the  regular  mails  from 
Washington  and  Baltimore  to  Wheeling,  as  above  specified, 
can  be  considered  as  an  ^*  additional  service^^  within  the  mean* 
ing  of  that  section.  If  the  weight  of  such  regular  mails  has 
been  increased  during  the  existence  of  this  contract,  to  an 
extent  which  could  not  reasonably  have  been  foreseen  at  the 
time  when  the  cdntract  was  made,  there  may  be  just  grounds 
for  applying  to  the  liberality  of  Congress  for  a  special  allow- 
ance;  but  it  is  very  plain  that  the  Postmaster  General  cannot 
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make  any  such  idlowance,  without  a  pa^ble  infraction  of  the 
43d  section.  The  «<  rnddUiamU  servke''  jmmded  for  in  that 
section  must  have  been  ^^requirod^^  by  the  Pofltmaster  Oenend 
as  something  beyond  and  out  of  the  original  contract;  whereas 
this  service  is  the  very  thing  which  the  contractors,  at  the 
very  beginning,  engaged  to  perform.  The  additional  compen- 
sation to  be  albwed  for  such  new  service  cannot  exceed  ^^  the 
exact  proportioii  of  the  original  amooat  to  the  additional  duties 
xequired;"  but^  as  the  original  amount  has  no  reference  what- 
ev»  to  the  weight  of  the  mails,  it  is  impossible  to  make  any 
such  compensation,  or  to  ascertain  any  such  i»oportion,  as  the 
law  demands. 

I  am  not  so  well  satisfied  that  an  allowance  might  not  be 
lawfully  made  for  an  increased  weight  of  ^be  mail,  so  far  as 
such  increase  was  occasioned  by  the  turning  into  this  mail, 
afier  its  speed  was  accelerated,  of  other  and  additional  mails 
fiEom  slower  routes,  not  expected  to  be  c«nied  in  it  when  the  con- 
^tiaet  was  mad^  The  observations  quoted  by  you  from  the 
report  of  the  committee  of  the  House  of  Representatives,  <^that 
the  obvious  and  natural  result  of  giving  an  accelerated  speed 
to  any  one  route  is  to  attract  to  it  packages  fiom  slower  routes; 
and  that  dus  also  is  one  of  the  consequences  which  ought  to 
be  finreseen  by  the  contractors,  and,  if  they  think  it  important, 
guarded  against  in  their  proposals;"  are  probably  correct,  pro- 
Tided  Uie  contractors  are  also  bound  to  know  that  the  depart* 
ment  will  leave  the  other  mail^routes  in  their  then  existing 
state*  But  noay  they  not  reasonably  presume  that  the  same 
desire  to  promote  the  public  accommodation,  which  prompts 
4be  department  to  give  tneieased  speed  to  the  mail  on  one  great 
lonte,  will  also  induce  it  to  give  correspondent  increase  of  speed 
to  all  the  other  great  routes?  And  is  there  not  some  plausi- 
bility (to  say  the  least  of  it)  in  the  argument,  that  when  the 
party  contacted  to  carry  the  mail  of  the  United  States  from 
Washington  and  Baltimore  to  Wheeling,  be  and  the  depart- 
snent  must  both  have  intended  the  usual  and  regular  mail, 
Bcaxiing  to  the  course  then  pursued,  or  expected  to  be  pur- 
sued, between  those  points;  and  that  neither  could  then  have 
contemplated  the  doubling  or  trebling  of  its  weight  by  the  diver- 
sion of  an  independent  mail  then  carried^  and  expected  to  be 
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carried,  on  a  different  route?  And  if  such  was  really  the  un- 
derstanding of  the  parties  when  the  contract  was  made,  may 
we  not  say,  that  when  the  Postmaster  General  directed  the 
mail  from  the  Philadelphia  and  Pittsburg  route  to  be  carried  by 
these  contractors,  he  required  of  them  ^<an  additional  service," 
and  one  for  which  they  were  justly  entitled  to  additional  com- 
pensation? I  am  so  strongly  inclined  to  answer  these  ques- 
tions in  the  affirmative,  that  I  should  probably  give  them  such 
a  reply,  did  I  not  perceive  another  difficulty  in  the  way.  As 
I  have  already  suggested,  the  43d  section  forbids  any  additional 
allowance  in  any  case  in  which  the  additional  service  required 
cannot  be  compared  and  measured  with  the  original  amount; 
and  even,  therefore,  if  it  were  admitted  that  the  service  in  ques- 
tion  was  an  additional  service  within  the  spirit  of  the  law,  it 
would  yet  be  excluded  from  its  benefits;  because  it  is  utterly 
impossible  to  make  the  comparison,  and  to  ascertain  the  pro- 
portions which  are  indispensable  to  bring  the  case  within  the 
terms  of  the  provision.  There  is,  therefore,  no  remedy  except 
by  an  appeal  to  Congress;  but  if  the  facts  are  correctly  stated 
by  the  contractors,  it  appears  to  me  they  have  strong  claims  on 
the  justice  of  Congress  for  a  liberal  allowance  in  this  respect. 

There  are  one  or  two  other  remarks  on  this  branch  of  the 
case,  which  are  necessary  to  put  you  fully  in  possession  of  my 
views  in  relation  to  it. 

1.  Where  the  contract  is  to  carry  the  mail  in  a  particular 
vehicle  and  by  a  particular  number  of  horses;  and  the  mail, 
during  the  continuance  of  the  contract,  becomes  so  for  increased 
in  weight,  either  by  the  increased  business  done  on  the  original 
route,  or  by  attracting  packages  from  other  routes,  that  it  can- 
not be  carried  in  the  vehicle  and  by  the  horses  mentioned  la 
the  contract,  but  an  additional  vehicle  or  an  additional  horse 
or  horses  become  necessary,  and  are  therefore  required  by  the 
department;— this,  I  think,  is  an  "additional  service''  for 
which  a  proportionate  allowance  may  lawfully  be  made. 

2.  Although  no  particular  vehicle  or  number  of  horses  be 
mentioned  in  the  contract;  yet,  if  the  mode  of  conveyance, 
and  the  strength  to  be  employed,  were  mentioned  in  the  pro- 
posals, or  were  otherwise  clearly  understood  by  the  parties 
when  they  entered  into  the  contract,  I  think  the  case  may  well 
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be  considered  as  standing  on  the  same  ground  with  the  one 
just  mentioned. 

You  will  observe  that  I  speak  without  reference  to  passen- 
gens.  So  long  as  the  mail  can  be  carried  iu  the  vehicle  and 
by  the  force  specified  in  the  contract,  or  otherwise  contemfdated 
by  the  parties,  I  think  the  contractor  is  bound  to  carry  it,  even 
though  it  may  compel  him  to  diminish  the  number  of  his  pas- 
sengers, or  even  to  exclude  them  altogether,  unless  the  right 
to  carry  at  mil  times  a  certain  number  of  passengers  is  specially 
reserved  to  him.  in  the  contract. 

As  I  understand  the  present  case,  the  mail  was  never  in- 
creased to  so  great  an  extent  but  that  it  could  be  conveyed  in 
the  vehicles  and  by  the  force  contemplated  in  the  contract; 
and  on  this  supposition,  I  answer  your  second  question,  with 
the  qualifications  above  stated,  in  the  negative.  If,  however, 
I  am  wrong  in  this  impression,  and  you  concur  in  the  two  sug- 
gestions just  made,  you  can  readily  apply  them  as  the  iacts  of 
the  case  may  require.  On  the  other  hand,  if  I  am  right  as 
to  the  fact,  and  have  taken  a  conect  view  of  the  general 
powers  and  duties  of  your  department,  and  of  the  43d  section 
of  the  act  concerning  it,  it  will  follow  that  the  order  of  the 
Postmaster  General,  authorizing  an  additional  allowance  for  the 
increased  weight  of  the  mails,  was  void  from  the  beginning, 
because  made  in  contravention  of  the  section  referred  to. 
And,  unless  Congress  make  provision  to  the  contrary,  it  will 
also  follow  that  the  order  in  question  cannot  protect  the  con- 
tractors in  the  retaining  of  public  moneys  supposed  to  have 
been  paid,  or  even  actually  paid,  on  this  special  account.  As 
the  case  now  stands,  and  on  the  principles  of  the  foregoing 
opinion,  all  such  moneys,  whether  paid  before  or  after  the 
issuing  of  the  order,  having  been  paid  by  the  department  and 
received  by  the  contractors  contrary  to  law,  may  be  recovered 
back,  in  an  appropriate  suit  to  be  instituted  for  that  purpose. 
.1  am,  sir,  &c.,  &;c., 

B.  F.  BUTLER. 

To  the  Postmaster  General. 
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CONFLICTING  CLAIMS  TO  LAND— CONSTRUCTION  OF  ACT  OP 
FEBRUARY  19,  1831. 

The  third  section  of  the  act  of  the  19th  of  February,  IP31,  does  not  confer  the 
right  of  purchase  and  consequent  title  to  the  widow  and  children  of  A.  Follin, 
deceased,  to  the  exclusion  of  his  assignee,  claiming  under  the  provision  of 
the  second  section  of  the  act  of  February,  €831,  and  19Ch  of  February,  1833. 

Office  of  the  Attorney  Generai,, 

December  B,  1635. 

Sir:  In  your  comRninication  of  the  28th  of  October  last, 
after  referring  to  me  sundry  papers  relating  to  the  conflicting 
claims  of  the  assignee,  and  of  the  widow  and  heirs  of  A.  F. 
FoUm,  deceased,  recently  pending  before  the  register  at  Be- 
mopolis,  you  request  my  (pinion  on  the  following  question, 
supposed  to  be  involved  in  that  case: 

«  Does  the  3d  section  of  the  act  of  the  19th  of  Febmarjf^, 
1831,  confer  the  right  of  pumhase  and  consequent  title  to  the 
widow  and  children  of  A.  Follin,  deceased,  one  of  the  persons 
who  became  entitled  to  an  allotment  of  land  under  the  act  6f 
Congress  approved  3d  of  March,  1817,  and  cotitract  made  hi 
pursuance  thereof,  to  the  exclusion  of  the  assignee  of  FoUin, 
claiming  under  the  provision  of  the  2d  section  of  the  act  of 
February,  1831,  and  19th  of  February,  1833,  but  who  was 
not  in  the  actual  occupancy  and  cultivation  of  the  land  m 
controversy  at  the  time  of  the  passage  of  the  act  of  1831  ?" 

I  have  looked  into  the  several  acts  of  Congress  referred  to, 
and,  afier  a  careful  examination  of  their  various  provisions, 
am  of  opinion  that  the  question  proposed  by  you  must  be 
answered  in  the  negative. 

Although  the  act  of  1617  declares  that  no  patent  shall  be 
granted  for  the  lands,  nor  any  title  be  obtained  therefor,  eithw 
at  law  or  in  equity,  until  complete  payment  shall  have  been 
made  for  the  whole  four  townships,  and  until  the  pardes  com- 
ply with  the  conditions  of  the  contract  authorized  to  be  made 
under  that  act,  yet,  as  soon  as  the  colitract  was  duly  made, 
and  the  first  conditions  complied  with,  so  &r  as  to  entitle  any 
person  to  an  allotment  in  the  tract  set  apart  by  the  Secretary*  of 
the  Treasury,  such  person  acquired  an  interest  in  the  lands 
allotted  to  hinv  As  it  could  make  no  diflference  to  the  gov- 
ernment by  what  individual  the  conditions  were  fulfilled,  pro- 
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vided  they  were  feithfiilly  executed,  I  perceive  no  reason  to 
doubt  that  the  interests  thus  acquired  were  assignable.  They 
are  accordingly  so  treated  in  the  1st  and  2d  sections  of  the  act 
of  1831.  The  3d  section  of  that  act  must  be  construed  io 
connexion  with  the  two  former^  and,  to  be  consistent  with 
them,  we  must  understand  the  section  either  as  not  particularly 
limited  to  the  person  who  becomes  ariginaUi/  entitled  to  the 
allotment,  or^  if  it  be  so  limite^^gtfien  as  not  extending  to  those 
who  had  assigned  their  interei^.  If  the  former  of  these  con* 
stractions  be  adopted,  then  the  section  does  not  apply  to  the 
present  case;  because,  though  Follin,  the  original  prop|ietor, 
is  dead,  without  having  performed  the  conditions,  his  assignee, 
is  not.  And  if  the  other  construction  be  adopted,  then  also  is 
the  section  inapplicable;  because,  there  was  in  this  case  an 
assignment  by  Follin  in  his  lifetime. 

On  the  construction  which  I  have  thus  given  to  the  act  of 
1S31,  there  is  nothing  in  that  act  which,  under  the  ciicum* 
stances  of  the  case,  as  assumed  in  your  question,  can  confer 
the  right  of  pre-emption  on  the  widow  and  children  of  FoUin; 
and  if  this  be  so,  ^en  the  act  of  the  19th  of  February,  1833» 
is,  when  taken  in  connexion  with  the  former  law,  decisive  of 
the  question  proposed  to  me. 

It  is,  perhaps,  scarcdy  necessary  to  add^  (though  I  do  it,  to 

prevent  any  misconception  in  this  respect,)  that  this  opinion 

is  given  on  the  above  question  as  you  propose  it,  abstractly, 

and  on  the  supposition  that  all  the  &cts  assumed  in  it  are 

essential  parts  of  the  case  referred  to  me. 

I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 

To  the  SfiCRETART  OF  THB  TrBASURT. 


PAYMENTS  TO  EXECUTORS  WHO  HAVE  ASSIGNED. 

Where  there  u  a  conflict  of  clakne  between  an  estecttter  and  hie  assignees  for  an 
award  of  moneys  by  the  Third  Auditor  to  the  decedent^  the  treasury  officers 
should  pay  the  same  to  the  executor,  who  is  the  legal  representatiTe^ 

Where  assignments  in  due  form  are  presented,  and  no  objection  is  made  to  the 
light  of.  the  assignee,  it  may  be  paid  to  him. 

Office  of  the  Attorney  General, 

December  7, 183S. 
Sir:  I  have  considered  the  documents  leferred  to  me  \rith 
ymir  lalt^r  of  the  STth  nldmo,  in  rdation  to  the  conflicting 
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daims  of  the  executor  of  George  Stiles,  deceased,  and  the  as- 
signees of  such  executot,  to  the  moneys  awarded  by  the  Third 
Auditor  of  the  Treasury,  under  the  acts  of  Cpngress  and  reso- 
lution therein  referred  to.  The  executor,  being  the  ^^  legal  rep- 
resentative "  of  the  owner,  is  prima  facie  the  person  entitled  to 
receive  the  money  from  the  government;  and  though,  in  all 
such  cases,  where  assignments  have  been  made  in  apparently 
due  form,  and  no  objection  is  made  to  the  right  of  the  assignee, 
it  would  be  proper  t6  hiake  payment  to  the  assignee;  yet,  when- 
ever the  validity  of  the  assignment  is  impeached,  and  con- 
flicting claims  exist,  it  is  undoubtedly  the  safest  course  to  pay 
to  the  person  legally  entitled,  and  to  leave  all  parties  having 
equitable  claims  to  their  apinropriate  remedies  in  the  courts  of 
justice. 

Whether,  in  the  present  case,  it  might  not  be  just  to  retain* 
the  moneys  until  the  parties  claiming  under  assignments  from 
Mr.  Stiles  can  have  opportunity  to  obtain  the  decision  of  a 
competent  tribunal  on  the  validity  of  their  claims,  is  a  question 
of  discretion,  which  it  belongs  exclusively  to  your  department 
to  determine. 

I  am,  sir,  &c.,  &c., 

B.  F.  BUTLER. 
To  the  Secretary  op  the  Treasury. 


ENDORSEES  AND  HOLDERS  OP  TREASURY  DRAFTS. 

If  a  third  person  receive  a  treasury  draft,  in  due  course  of  business,  for  a  yalua- 
ble  consideration,  with  proper  endorsements,  and  without  suspicion  that  the 
payee,  or  any  bearer  thereof,  parted  with  it  unlawfully  or  improperly,  he  haa 
a  claim  upon  the  government  for  its  amount. 

But  if  such  third  person  have  any  notice  that  the  draft  was  issued  for  public  pur- 
poses, and  intrusted  to  an  individual  to  present  at  the  bank  and  receive  the 
money  thereon  for  the  army,  and  had  lost  it  by  gambling,  or  some  similar  mis- 
conduct, such  notice  defeats  his  claim  upon  the  government. 

Oppice  of  the  Attorney  General, 

January  18, 1836. 
Sir:  It  appears,  from  the  papers  accompanying  your  letter 
of  the  16th  instant^  that,  on  the  2d  of  September,  1834,  two 
warrants  were  drawn  in  due  form  by  the  Secretary  of  the  Trea- 
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soiy  on  the  Treasurer  of  the  United  States— the  one  requiring 
him  to  pay  to  Lieutenant  R.  D.  C.  Collins^  assistant  quarter- 
master at  Fort  Gibson,  Arkansas,  w  order,  the  swn  of  $l;500; 
and  the  other  requiring  him  to  pay  the  same  officer,  or  order^ 
the  sum  of  $1,000.  At  the  foot  of  these  warrants,  drafts  were 
drawn  by  the  Treasurer  on  the  cashier  of  the  Union  Bank  of 
Louisiaoa,  at  New  Orleans;  each  directing  him  to  pay  ^'  the 
above  warrant  agreeably  to  its  tenor." 

These  warrants  and  drafts,  after  having  come  to  the  hands 
of  Lieutenant  Collins,  were  each  of  them  endorsed  by  him  in 
blank,  in  the  £>llowing  manner:  <<  R.  D.  C.  Collins,  lieuten* 
ant,  assistant  quartermaster;"  and  thereupon  delivered  by  him 
to  Lieutenant  Johnson,  also  an  assistant  quartermaster,  for  the 
purpose  of  being  taken  by  him  to  the  city  of  New  Orleans,  and 
there  collected  for  the  public  service,  with  other  similar  war- 
rants aud  drafts  payable  to  his  own  order.  Johnson,  on  his 
journey,  fell  among  gamblers,  who  won  from  him  about  $12^000 
in  public  warrants  aAd  drafts,  including,  among  others^  the 
two  above  described.  Information  of  this  fact  being  received 
by  the  quartermaster's  department,  payment  of  the  drafts  in, 
question  was  stopped  at  the  bank.  L.  C.  Morrill^  of  Arkansas, 
who  is  now  the  holder  of  the  two  drafts  above  mentioned,  and 
who  alleges  that  he  received  them  ^^  in  a  fair  business  trans- 
action, and  paid  the  full  amount  thereof,"  having  caused  them 
to  be  presented  at  the  bank,  and  not  receiving  payment  thereof^ 
now  applies  therefor  to  the  department;  aud  in  this  state  of 
&cts,  you  ask  whether,  in  my  opinion,  the  United  States  are 
liable  for  the  payment  of  these  drafts? 

iBstead  of  making  any  positive  reply  to  this  question,  (which, 
for  the  Want  of  full  information  in  regard  to  the  usual  man- 
ner of  transmitting  such  drafts,  and  more  especially  as  to  the 
time  when,  and  the  circumstances  under  which,  the  drafts  in 
question  were  received  by  Mr.  Morrill^  I  cannot  now  give,)  I 
will  state  the  general  principles  of  law  by  which,  as  I  sup- 
pose, cases  of  this  sort  must  be  governed;  leaving  it  to  the 
department  to  apply  them  to  the  foots  of  this  case,  when  they 
shall  come  to  be  sufficiently  ascertained. 

The, drafts  being  payable  "agreeably  to  the  tenor"  of  the 
warrants  to  which  they  were  subjoined,  which  warrants  were 
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payable  to  order ^  must,  as  I  conceive,  be  regarded  in  the  same 
light  as  ordinary  checks  on  a  bank  payable  to  order,  and  ne- 
gotiable by  endorsement  merely;  unless,  by  the  general  prac- 
tice of  the  treasury,  and  of  the  deposite  banks,  some  special 
formality  is  required  for  their  negotiation.  I  have  no  reason 
to  suppose  that  any  such  formality  is  required;  and  if  not,  then 
the  endorsement  of  Collins,  the  pajree,  would  have  been  suf- 
ficient to  authorize  the  pajrment  to  Johnson,  for  the  use  of  the 
United  States;  and  it  would  also  have  been  sufficient  to  trans- 
fer the  title  in  the  drafts  to  any  third  person  receiving  the  same 
from  him  in  good  faith  and  for  a  valuable  consideration. 

The  gamblers  to  whom  the  drafts  were  passed  by  Johnson 
could  not  recover  the  amount,  because  they  received  them  on 
an  illegal  consideration,  and  from  a  person  who,  as  they  must 
have  known,  had  no  authority  to  pass  tfiem  away,  except  for 
the  public  service. 

But  a  third  person,  who  may  have  received  these  drafts 
feirly,  and  on  good  consideration,  without  notice  of  the  miscon- 
duct of  Johnson,  or  of  die  illegality  of  the  transfer,  will,  if  the 
endorsement  was  in  the  usual  and  proper  form,  be  entitled  to 
demand  the  amount  of  them.  In  such  a  case,  the  law  prefers 
that,  of  two  innocent  persons,  the  maker  of  the  draft,  who,  by 
his  own  n^ligence  or  undue  confidence  in  the  payee,  enabled 
him  to  put  the  draft  afloat,  should  sustain  the  loss,  rather  than 
Ae  innocent  purchaser. 

It  is  only  necessary  to  add,  in  regard  to  wiiicey  that  any  cir- 
cumstance which  is  sujQScient  to  put  a  party  on  inquiry,  oi  to 
excite  suspicion  in  the  mind  of  a  person  of  ordinary  care,  as 
to  the  validity  of  the  endorsement,  will  in  law  be  constructive 
notice,  and  sufficient  to  defeat  the  title  of  the  holder.  YThether 
anything  of  the  kind  exists  in  this  case,  does  not  appear  from 
any  of  the  documents  before  me;  but  I  should  think  it  very 
proper  to  look  narrowly  into  the  matter  before  payment  is 
directed  to  be  made. 

I  am,  sir,  &c.,  d&c, 


To  the  Sborbtary  of  War. 


B.  P.  BUTLER. 
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THE  THREE  POTTAWATOMIE  TREATIES. 

The  three  treaties  of  1833  with  the  Pottawatomie  Indians  may  be  ^considered  as 
forndng  one  transaction;  and,  except  where  special  provision  is  otherwise 
made,  the  lands  agreed  by  any  one  of  them  to  be  gmnted  by  the  United  States 
to  indiriduals  may  be  located  within  the  limits  of  the  cessions  made  by  any 
one  of  the  three,  provided  the  party  entitled  to  the  grant  assents  thereto,  and 
ihe  President  so  directs. 

Attorney  Gbneral^s  Office, 

Jamuxry  26, 1836. 

Sib:  In  your  communication  of  the  19th  ultimo,  after  calling 
my  attention  to  the  three  several  treaties  made  with  the  Potla- 
watomie  Indians,  on  the  20th,  the  26th,  and  27th  of  October, 
1832,  and  stating  the  circumstances  which  led  to  so  many  sep- 
arate instruments,  you  request  my  opinion  on  the  question, 
*<  Whether  the  terms  of  the  third  article  of  the  treaty  of  October 
27,  (a  large  portion  of  the  parties  to  which  are  also  parties  to 
die  treaty  of  October  26,)  require  that  the  lands  it  grants  to 
individuals  shall  be  located  within  the  limits  of  the  cession 
made  therein,  and  forbid  their  location  within  the  limits  of  the 
cession  by  the  treaty  of  October  26." 

Under  the  circumstances  stated  in  your  letter,  and  appearing 
on  the  face  of  the  treaties  themselves,  I  think  they  may  all  be 
considered  as  forming  one  transaction;  and  that,  except  where 
special  provision  is  otherwise  made,  the  lands  agreed  by  any 
one  of  them  to  be  granted  by  the  United  States  to  individuals, 
may  be  located  within  the  limits  of  the  cessions  made  by  any 
of  the  three,  provided  the  party  entitled  to  the  grant  assents 
thereto,  and  the  President  of  the  United  States  so  directs. 
VTith  these  qualifications,  I  am  of  opinion  that  your  question 
may  be  answered  in  the  negative. 

1  have  the  honor  to  be,  very  respectfully,  your  obedient  ser- 
vant, 

B.  P.  BUTLER. 

Hon.  liEvns  Cass^ 

Secretary  of  War. 

Toil,  m— 3 
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CHICKASAW  RESERVATIONS. 

A  widow  keeping  house,  and  baying  chOdren  or  other  petsons  residing  w^tb 
her,  is  the  head  of  a  family,  within  the  meaning  of  the  fifth  article  of  the  treaty. 
If  her  children,  or  other  persons  residing  with  her,  however,  are  provided  for 
in  the  sixth  or  eighth  articles,  they  cannot  be  included  in  the  family  enunwra- 
lion. 

Widows  keeping  house  without  children  or  other  persons  reai<Kng  with  them, 
are,  if  they  own  slaves,  entitled  to  the  section,  or  faalf  section,  given  by  the 
fiAh  article,  according  to  the  number  of  their  slaves. 

Attorney  General's  Office, 

February  6, 1836, 
Sir;  I  have  examined  the  various  provisions  of  the  treaty 
with  the  Ohickasaws  of  May  24, 1834,  referred  to  in  your  letter 
of  the  30th  ultimo,  for  the  purpose  of  replying  to  the  questioa 
therein  i»roposed. 

After  comparing  the  several  parts  of  the  treaty  with  eaQh 
other,  and  considering  the  general  design  of  its  provisions,  I 
am  of  opinion: 

1.  That  a  widow  keeping  house,  and  having  children  or 
other  persons  residing  with  her,  is  the  head  of  a  &mily,  withia 
the  meaning  of  the  fifth  article. 

2.  That  if  the  children  or  other  persons  so  restdiug  with 
such  widow  are  provided  for  under  the  sixth  or  eighth  articles, 
they  cannot  be  included  in  the  family  enumeration;  and,  con- 
sequendy,  that  a  widow  keeping  house,  without  children  or 
other  persons  being  with  her,  not  provided  for  in  other  articles^ 
except  slaves,  is  not  embraced  by  that  part  of  the  fifth  article 
which  gives  to  heads  of  &milies  the  four,  three,  or  two  sec- 
tions, according  as  the  number  of  such  fiunilies  consists  often 
and  upwards,  of  five  or  upwards,  or  of  less  than  five. 

3.  But  that  a  widow  keeping  house  under  the  circumstances 
last  mentioned,  by  being  the  head  of  a  family,  b  notwithstand- 
ing  entitled,  if  she  own  slaves,  to  the  section  or  half  section, 
according  to  the  number  of  her  slaves,  given  by  the  fifth  article. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  ser- 
vant, 

B.  F.  BUTLja^ 
Hon.  Lewis  Cass, 

Secretary  of  War* 
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MONETARY  CHARACTER  OP  VIRGINIA  LAND  SCRIP. 

Vif^Bia  land  scrip  is  so  (ar  representative  of  money  as  to  be  subject  to  tlie  sane 
equitable  deductions,  in  ca||e  of  indebtedixess  to  or  frauds  committed  upon  the 
goTemment,  as  may  be  made  in  the  case  of  a  sum  of  money  from  the  govemr 
meat  to  one  of  its  debtors. 

AtTORNST   QeIQIRAL's  OFFICBf 

FBiruary,%  1836. 

Sm:  ll  appears^  frcMoa  your  comnmnicfttion  of  the  12th  ulti- 
mo, that  Holman  Rice,  being  ealitled  to  a  Yirgima  land  wac- 
taot,  covenanled  with  T.  Triplett  to  allov  him  one-third  of 
what  scrip  he  might  obtain,  for  his  services  in  prociiringt  it; 
that  T.  Triptatt  emplDyed  John  S.  Barbour,  esq.,  to  assist  him, 
and  assigned  to  him  400  acres  of  the  amount  obtained  for  H. 
Rice,  and  received  a  warrant  for  Rice  for  the  residue,  amount- 
ing to  3,600  acres,  which  he  (Triplett)  filed  in  the  General 
Land  Office;  and  that  the  proportion  to  which  Trijiett  (under 
agreement  with  Rice)  is  entitled,  amounts  to  933|-  acres;  that 
Triplett,  on  ibi^d  papers,  had  received  from  the  department 
$13,422  82^  of  which  forgery  he  was  convicted  at  May  term, 
1835,  in  the  district  court  of  Keatucky;  thai  suit^  for  recovery 
of  the  money  are  now  pending;  and  that  there  is  no  reason  to 
expect  that  any  property  can  be  found,  out  of  which  the  amount 
he  has  iHegaily  obtained  can  be  realized. 

Uader  these  ciicunuitanees,  you  inquire  whether  the  scrip, 
to  which  Triplett  is  entitled  in  this  case,  can  be  deducted  for 
the  benefit  of  the  United  States* 

It  also  asppBaJts  that  three  powers  of  attorney  from  H.  Rice  are 
piesented;  in  respect  to  which  you  ask  whether  the  latter  one 
revokes  the  others,  and  authorizes  the  department  to  deliver 
the  scrip,  belongtng  to  Rice  to  Mr^  Todd,  the  attorney  therein 
naoiedk 

The  pfOvisioDS  of  the  act  of  Congress  under  which  the  scrip 
inquestieQ  issued,  the  form  of  the  scrip,  and  the  uses  to  which 
it  may  be  applied  in  the  purchase  of  public  lands,  authorize  us 
to  regard  it  as  a  sort  of  representative  of  money;  and  I  think 
it)  there£^re,  subject  to  the  sameequitaUe  deductions  as  would 
be  made  in  the  case  of  a  sum  of  money  due  ^om  the  govern* 
me&t  10  one  of  its  debtors*    Triplett;  so  fat  as  the  933  acres 
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-  ■  - 

are  concerned,  is  the  real  owner  of  the  scrip;  and  I  am  accord- 
ingly of  opinion  that  yonr  first  question  must  be  answered  in 
die  affirmative. 

The  power  of  attorney  to  Triplett,  dated  in  August,  1832,  and 
the  power  to  Mr.  Sevier,  dated  in  May,  1834,  were  both  ctearly 
revocable  at  the  pleasure  of  Rice,  except  as  to  the  rights  ac- 
quired  by  Triplett  under  his  contract;  and  I  am  accordingly 
of  opinion  that  the  power  to  Mr.  Todd,  dated  in  7une,  1834,. 
revoked  the  former  powers,  and  authorizes  the  delivery  to  him 
of  the  scrip  belonging  to  Rice. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  ser- 
vant, 

B-  P.  BUTLER. 

Hon.  Levi  Woodbury, 

Secretary  <f  the  Treamrg. 


PENSIONS  TO  WIDOWS, 

PennofiTs  to  widows  must  be  applied  for  during:  widowiiood  •  i^  ^^7  negfecc  t» 
apply  for  them  before  their  marriage,  they  are  concluded, 

Officb  of  the  Attorney  General, 

Fehrwxry  9, 1836. 

Sot:  In  your  letter  of  the  26th  ultimo,  you  state  the  follow- 
ing case  for  my  opinion: 

<^  During  the  last  war  with  England,  an  individnal  was  killed 
on  board  of  a  private  armed  vessel  of  the  United  States  in  an 
action  with  a  British  ship.  His  widow  did  not  apply  for  a 
pension.  She  married  again ^  but  the  second  husband,  during 
her  life,  did  not  prefer  the  claim.  After  her  death,  he  demanded 
the  pension  from  the  date  of  the  first  husband's  death  to  the 
time  of  her  second  marriage.    The  woman  had  no  children.'' 

On  this  case,  you  inquire  whether  the  pension  shall  be  paidf 
and,  if  so,  who  is  the  proper  person  to  receive  it? 

In  my  opinion,  it  is  very  evident,  from  the  terms  of  the  law, 
that  the  pension  was  intended  exclusively  for  the  personal 
benefit  of  the  widow  during  her  widowhood;  and  if  she  neg- 
lects to  apply  for  it  before  her  remarriage,  I  think  it  cannol 
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afterwards  be  claimed,  either  by  her,  or  hy  her  husband  in  the 
«vent  of  his  surviving  her. 

I  am,  sir,  J^.,  &,c.y 

B.  P.  BUTLER. 
To  the  SscasTART  of  trb  Navy« 


l^HAT  OFFICERS  NON-RESIDENT  OP  VIRGINIA  ENTITLED  TO 

HALF-FAY, 

Field-officera,  eaptains,  and  avlwltema,  who  commanded  in  tbe  battalions  of  Vir- 
ginia on  the  continental  establishment,  or  who  served  in  the  battalions  raised 
for  the  immediate  defence  of  the  State,  or  of  the  United  States,  and  all  such 
oiBcers  as  became  supernumerary  on  the  reduction  of  any  of  said  battalions, 
end  who  again  entered  the  service,  when  recpiired,  in  the  same  or  any  hif^er 
rank,  and  continued  therein  until  the  end  of  the  war,  were  entitled  to  half-pay 
under  the  laws  of  that  State,  although  not  residents  of  Virginia. 

So,  also,  were  the  naral  officers  of  the  like  rank. 

Attorney  Qexekal's  Office, 

Fhbruary^,  1836. 

Sir:  In  your  communication  of  the  8th  of  December  last, 
you  inquire  whether,  in  my  opinion,  any  officers  in  the  land 
-service,  not  citizens  of  Virginia,  were  entitled  to  half*pay  under 
(he  laws  of  that  State;  and  you  also  put  to  me  the  like  question 
in  regard  to  the  na^al  service. 

I  have  looked  into  the  statutes  of  Virginia  for  the  purpose  of 
ceplying  to  your  question. 

The  statute  of  May,  1779,  ch .  6,  (10  Hening's  Stat,  at  Large, 
p.  26,)  on  which  the  first  question  arises,  provides  that  '<  all 
^neral  officers  of  the  army,  bemg  diizens  rf  this  Common- 
ioealih^  and  all  field-officers,  captains,  and  subalterns  command- 
ing, orwbo  shall  eomas^d,  in  the  battalions  of  this  Common- 
wealth, on  continental  establishment,  or  serving  in  the  battal- 
ions raised  for  the  immediate  defence  of  this  State,  or  for  the 
defence  of  the  United  States;  and  aU  chaplains,  physicians, 
suigeons,  and  surgeons'  mates,  ieing  cUizefis  of  this  Common- 
wealth:, and  not  being  in  the  serv^ice  of  Georgia  or  any  other 
State,  (provided  Congress  do  not  make  some  tantamount  pro- 
vision for  them,)  who  shall  serve  henceforward,  or  from  the 
dme  they  Bie  eommiasioiied  until  the  end  of  the  war;  and  all 
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wch  odieers  who  bare  or  shall  become  sQfiernntnieitiiry  on  the 
reduction  of  any  of  the  said  battalions,  and  shall  again  etktOr 
into  the  said  service,  if  requited  so  to  do,  in  the  same  or  any 
higher  rank,  and  continue  therein  until  the  end  of  the  war, 
shall  be  entitled  to  half  pay  during  life,  to  cotmnence  ftom  the 
determination  of  their  command  or  service.'' 

If  it  had  been  intended  to  annex  the  qualification  of  citizen- 
ship to  each  of  the  cases  enumerated  in  this  section,  I  think  it 
would  have  been  done  by  a  single  general  clause.  The  cir* 
cumstance  that  the  legislature,  instead  of  adopting  that  course, 
have,  in  two  instances,  annexed  the  qualification  to  clauses 
providing  for  particular  cases,  indicates  to  my  mind  an  impreS' 
sion  on  their  part  that  there  were  good  reasons  for  discrimi- 
nating between  the  various  classes,  and  that  in  soocie  of  then» 
the  qualification  was  not  to  be  required.  It  also  appears  to 
me  that,  in  all  doubtful  cases  arising  under  these  acts,  the  in- 
tendment should  be,  that  the  law-makers  designed  to  provide 
for  all  the  officers  in  the  service  of  their  State,  whether  citizens 
or  not.  As  a  general  rule,  and  especially  in  recent  cases,  it  is 
undoubtedly  proper  to  decide  all  doubtful  questions  airisiqg  on 
laws  appropriating  public  property  in  fiivor  of  the  treasury;  be- 
cause the  error,  if  any  there  be,  in  such  decisiot^,  can  be  oof- 
•rected  by  the  legislature.  But,  in  the  present  case,  if  too  rig* 
orous  a  rule  of  interpretation  be  adopted,  the  error  it  may  pro* 
duce  must,  from  the  nature  of  the  subject,  pass  without  cor- 
rection. For  these  reasons,  I  am  of  opinion  that  the  worde 
expressing  the  qualification  of  eititonship  ought  not  to  be  ex- 
tended beyond  the  particular  clauses  to  which  they  93ft  joined. 
The  application  of  this  rule  will  produce  the  following  results: 

1.  General  officers  of  the  army,  and  chaplains,  physicians, 
surgeons,  and  surgeons'  mates,  to  be  entided  to  the  benefits 
of  the  law,  must  be  citizens  of  the  State  of  Virginia* 

2.  Fieldofficers,  captains,  and  subalterns,  who  commanded 
in  the  battalions  of  Virginia  on  the  continental  establishment, 
or  who  served  in  the  battalions  raised  for  the  inunediate  de- 
fence of  the  State,  or  of  the  United  StMes^  and  all  such  offi* 
eers  who  became  supernumerary  on  the  reduction  of  any  of 
4Baid  battalions,  and  who  again  entered  the  service,  when  re- 
quired, in  the  same  or  any  higher  rank  and  continued  therein 
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utitil  the  end  6f  the  war>  weie  entitled  to  the  benefits  of  the 
tstWy  altfiongh  they  weie  not  citizens  of  Yirginia. 

The  act  of  May,  1780,  eh.  27,  (10  Henihg's  Stat,  at  La^, 
p.  298,)  by  which  theqne^dn  as  to  the  naval  service  is  to  be 
^^termined,  is  in  the  following  ^ords:  "  And  6e  ii  further  en- 
attedy  That  the  said  cap^ins,  together  with  the  subalterns, 
and  all  other  commissioned  officers  of  the  navy,  the  master 
stii^eon,  and  surgeons'  mates,  shall  be  entitled  to  the  same 
pay  and  rations,  the  same  privileges  and  emoluments,  and 
tank  in  the  same  degree  t(rith  the  officers  of  the  like  rank  be* 
longing  to  the  regiments  heretofore  raised  for  the  internal  de« 
fefice  of  tfie  Stsete." 

The  princii^es  of  interpretation  above  stated  lead  ine  still 
more  satis&ctorily,  in  regard  to  this  branch  of  the  service,  to 
the  conclusion  that  all  the  officers  enumerated  in  the  provision 
DOW  quoted  are  entided  to  half-pay,  without  reference  to  citi- 
zenshipu 

I  am,  sir,  &c.,  &c., 

B,  F.  BUTLER. 

To  the  Secrstary  of  Wab. 


DUTIES  OP  ATtORNEY  GENERAL. 

The  Altorney  Oeneral  does  not  poniete  the  pow«r  of  reruang  the  deekiohs  of 
the  Executive  departments,  deliberetely  made,  and  entirely  eatisfiictory  to  the 
Secretary  thereof;  and  will  not  give  opinions  at  the  instance  of  parties  where 
no  further  action  is  to  be  had  in  the  premhies. 

February  12, 1836. 
BiRz  On  iJie  reieipt  of  y6iir  letter  of  the  SiSlh  of  November 
last,  I  gave  to  the  case  of  George  W.  Walker,  therein  stated,  a 
cuTSCMry  examinatiofi;  but  being  much  occupied  at  the  time  by 
Inore  pressing  calls^  tod  being,  moreover,  strongly  inclined  to 
concur  in  the  views  taken  by  the  officers  of  your  department, 
and  confirmed  by  yourself,  and  thinking  it  possible  that  a 
more  attentive  consideration  might  lead  to  a  diiSTerent  result,  I 
suspended  the  case' for  that  purpose.  J&aving  noXv  resumed  the 
investigation  of  the  idubject,  and  referring  more  particiilarly  than 
Ihaed  bef6re  done  to  Its  actual  posture^  I  find  myi^elf  cbnstrained 
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Patents  to  issue  for  the  Creek  Reservations. 

respectfully  to  decline  giving  an  official  opinion  upon  it,  in- 
asmuch as  it  appears  to  have  been  decided  and  definitively 
disposed  of  by  the  department  on  the  12th  of  November  last^ 
after  very  full  consideration^  upon  gounds  then  and  still  be- 
lieved  by  it  to  be  indisputable,  and  to  be  referred  to  me  solely 
in  compliance  with  the  request  of  the  claimant.  I  cannot  un- 
dertake to  give  an  official  opnion  on  the  question  proposed  to 
me,  without  assuming  that  this  office  possesses  a  revisory  juris- 
diction not  conferred  upon  it  by  law. 

I  have  the  honor  to  be>  very  respectfully,  your  obedient  ses* 
vaht^ 

B.  P.  BUTLER. 

To  the  Secretary  of  thc  Treasprt. 


PATENTS  TO  ISSUE  FOR  THE  CREEK  RESERVATIONS. 

Purchasers  of  lands  reserved  by  the  second  and  third  articles^ofthe  Creek  treatjr 
of  Mardi  S4»  1632,  must  have  patents  to  complete  their  title^ 

Attorney  General's  Qfficb, 

February  26, 1836. 

Sir:  In  reply  to  the  question  proposed  to  me  in  your  note  of 
yesterday,  I  have  the  honor  to  state  that,  in  my  opinion,  pa- 
tents from  the  United  States  are  necessary  to  complete  the  title 
of  the  purchaser  in  all  the  cases  provided  for  in  the  second  and 
third  articles  of  the  treaty  made  with  the  Creek  Indians  under 
date  of  the  24th  March,  1832. 

By  the  first  article  the  Creeks  cede  to  the  United  States  all 
their  lands  east  of  the  Mississippi  river.  The  Indian  title  to 
the  whole  territory  is  thus  extinguished^  and  that  of  the  United 
States  rendered  absolute. 

The  second  article  authorizes  certain  tracts  to  be  selected 
from  the  lands  ceded;  and  the  third,  aAer  providing  that  the 
tracts  so  selected  may  be  conveyed  by  the  persons  selecting  the 
same  to  any  other  person,  for  a  fair  consideration,  in  such 
manner  as  the  President  may  direct;  that  the  contract  shall  be 
certified  by  some  person  appointed  for  that  purpose  by  the 
President;  and  that  it  shall  not  be  valid  till  approved  by  the 
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Chickasaw  Reservationt. 

President^ — declares  that  a  ^Uitle  shall  be  given  by  the  United 
States  on  the  completion  of  the  payment." 

The  third  article  thus  takes  distinction  between  the  Presi- 
dent's approbation  of  the  contract  and  the  perfection  of  the 
tide^  it  evidently  contemplates  the  necessity  of  a  further  act 
It  is  obvious,  also,  that,  as  no  title  had  been  given  to  the  In- 
dians making  the  selection,  some  further  act  would  be  requi- 
site to  vest  in  the  purchasers  the  title  of  the  United  States. 

In  the  cases  provided  for  in  the  fourth  and  sixth  articles,  it 
is  expressly  declared  that  ^^patents^^  shall  issue  to  the  Indians 
for  the  selected  tracts.  There  is  no  difference  between  these 
cases  and  those  before  provided  for,  except  that,  under  the 
second  and  third  articles,  the  title  is  to  be  given,  not  to  the 
Indian  making  the  selection,  but  to  the  purchaser  from  him. 
The  means  of  title  must  be  the  same  in  both  cases;  that  is  to 
say,  a  patent  from  the  United  States. 

I  am,  &c., 

B.  F.  BUTLER. 
To  the  Secretary  op  War. 


CHICKASAW  RESERVATIONS. 

Ab  many  BunriTing  Indian  wives  as  were  heads  of  families  at  the  making  of  the 
Chickasaw  treaty  of  1894,  (though  wives  of  the  same  Indian,)  are  entitled  to 
the  reservations  made  in  the  fifUi  article  thereof. 

Attorney  General's  Office, 

February  27, 1836. 

Sir:  I  have  the  honor  herewith  to  return  you  the  memorial 
addressed  to  the  President  by  certain  chiefit  of  the  Chickasaw 
tribe  of  Indians,  which  memorial  was  some  time  since  referred 
to  me  for  my  opinion  on  the  points  presented  therein. 

The  fifth  article  of  the  treaty  with  the  Chickasaws  of  July 
5,  1834,  provides  that  certain  reservations  shall  be  granted, 
in  fee,  *^to  heads  of  famxLxes^  being  Indians,  or  having  Indian 
FABfiuES.''  Under  this  clause,  it  has  been  held,  where  an 
Indian  bad,  at  the  time  of  the  ratification  of  the  treaty,  two 
or  more  wives,  and  separate  families,  that  such  wives  and  their 
respective  children  are  to  be  numbered  together  as  one  &m- 
ily,  of  which  the  husband  is  considered  the  head,  and  therefore 
entitled  to  the  reservation  provided  by  the  treaty. 
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Chickasaw  Keservations. 

The  memorialists  object  to  this  construction  on  the  ground 
that;  according  to  the  customs  and  laws  of  the  Chickasaws,  a 
plurality  of  wives  is  not  only  tolerated,  but  that  the  several 
wives  of  one  husband  usually  live  separate  from  each  other; 
that  each  wife  has  a  separate  estate  in  all  the  property  de- 
rived from  her  relatives  or  acquired  by  herself;  that  the  mother 
is  exclusively  charged  with  the  support  and  nurture  of  the 
children;  that  the  children  do  not  inherit  the  property  of  the 
father,  but  that  the  same  goes  on  his  death  to  his  collateral  re- 
lations;  that  descents,  even  in  the  cases  of  their  kings,  are 
always  traced  through  the  maternal  line;  that  the  home  of 
each  wife  is  usually  regarded  as  her  own,  and  so  known  and 
distinguished  by  the  community;  and  that  their  respective 
children  claim  no  relationship,  but  are  to  each  other  as 
strangers. 

It  is  admitted,  as  I  understand,  that  this  statement  of  the 
memorialists  is  correct;  and,  on  the  strength  of  it,  they  submit 
various  questions  and  suggestions  to  the  decision  of  the  Presi* 
dent.  One  of  these  suggestions,  viz  :  that  each  of  the  wives 
living  with  her  children  separate  from  her  husband,  is,  within 
the  meaning  of  the  treaty,  the  ^^  head  of  a  family  ^^'^  and  that, 
as  such,  she,  and  not  the  husband^  is  entitled  to  the  reserva- 
tion, strikes  me  as  very  reasonable  and  just.  In  the  present 
case,  the  United  States  is  not  only  a  party  in  interest,  but, 
from  the  necessity  of  the  case,  is  also  the  interpreter  of  the 
treaty  and  the  final  judge  of  all  questions  arising  thereon.  It 
behooves  such  a  party  to  act  with  liberality,  and  in  all  doubt- 
ful cases  to  give  such  a  construction  as  will  most  effectually 
promote  the  end  of  the  provision  which  is  the  subject  of  con- 
struction—-that  evidently  was  to  secure  the  means  of  support 
to  the  Chickasaws— not,  however,  as  separate  individuals,  but 
collectively  c(s  families;  and  to  every  ftimily,  no  matter  who 
may  be  its  head,  the  reservations  specified  in  the  treaty  are 
equally  needful  and  important. 

I  think  it  will  best  comport  with  the  principles  which  ought 
to  be  regarded  in  the  construction  of  this  treaty,  and  with  the 
intent  of  the  parties,  to  consider  each  household  as  a  family, 
and  the  husband  as  the  head  of  the  family  with  which  he 
usually  resides,  and  to  count  all   persons   usually  forming 
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Who  considered  Repreientativei  in  respect  to  Virginia  Claims. 

members  of  such  household^  even  though  there  may  be  two 
or  more  wives  among  thein^  as  part  of  the  husband's  fitmily. 
Bat  in  all  cases  where  an  Indian  woman ^  though  married, 
has  usually,  as  a  housekeeper,  lived  separately  from  her  hus- 
band, and  was  so  living  with  a  separate  household  under  her 
care  at  the  ratification  of  the  treaty,  I  am  of  opinion  that  she 
should  be  regarded  as  the  ''head  of  a  family"  under  the 
treaty,  and,  consequently,  that  she  is  entitled  to  the  sections 
reserved  in  it,  according  to  the  number  of  her  children  and 
other  persons  residing  with  her. 

This  construction,  whilst  it  will  accomplish  the  great  object 
of  the  provision,  by  securing  reservations  for  every  actual  fam- 
ily, will  only  bestow  them  in  those  cases  which  we  may  fairly 
suppose  were  within  the  understanding  of  the  commissioner 
on  the  part  of  the  United  States.  If  he  spoke  in  reference  to 
the  language  and  usages  of  the  Indians,  he  must,  no  doubt, 
have  intended  to  include  them;  if,  on  the  other  hand,  he  spoke 
in  reference  to  the  language  and  usages  of  his  own  country, 
the  result  would  be  the  same.  According  to  them,  the  hus- 
band having  a  family  is  the  head  of  that  family;  but,  as  polyg- 
amy is  unlawful,  he  is  the  head  of  only  one  wife  and  one 
fiunily.  If  he  is  guilty  of  concubinage  or  bigamy,  and  has 
illegitimate  children,  living  with  their  mother,  separate  fromi 
his  lawful  wife,  and  forming  a  family  by  themselves,  he  is  not 
regarded  by  us  in  law,  nor  in  common  parlance,  as  the  head 
of  such  fiimily.    The  woman,  according  to  both,  is  its  head. 

I  am,  &c.. 


To  the  SscmETART  of  War. 


B.  P.  BUTLER. 


WHO  CONSIDERED   REPRESENTATIVES   IN  RESPECT  TO  THE 
VIRGINIA  CLAIMS. 

Executors  and  administrators  are  the  "  legal  representatiTes/'in  contemplation 
of  the  act  to  provide  for  liquidating  and  paying  certain  claims  of  the  State  of 
YiTgauA. 

Attorney  General's  Office, 

March  4,  1836. 
Sir  :  In  your  communication  of  the  18th  ultimo,  after  re- 
ferring to  the  various  provisions  of  the  act  of  Congress  of  the 
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6th  of  July^  1832^  entitled  <^  An  act  to  provide  for  liquidating 
and  paying  certain  claims  of  the  State  of  Virginia,"  you  pro- 
pose for  my  opinion  the  two  following  questions,  arising  out 
of  those  provisions,  viz: 

1.  Is  an  executor  or  administrator  the  legal  representative 
in  the  contemplation  of  this  act? 

2.  If  he  is,  can  the  Executive,  by  regulation,  require  the  as- 
sent of  the  heirs  to  the  payment  to  him  of  the  amount  ascer- 
tained to  be  due? 

in  answer  to  the  first  of  these  questions,  I  have  the  honor 
to  state,  that,  in  my  opinion,  the  executors  or  administrators, 
(as  the  case  my  be,)  duly  constituted,  are  the  legal  representap 
lives  contemplated  by  the  act  of  Congress,  of  all  deceased  offi- 
cers included  in  the  act. 

This  construction  is  not  only  called  for  by  the  words  used 
in  the  act  of  Congress,  but  is  agreeable  to  the  act  of  assembly 
of  Virginia,  referred  to  therein,  under  which  the  judgments 
assumed  by  the  United  States  were  obtained;  the  suits  in 
which  those  judgments  were  recovered  having  been  prosecu- 
ted, in  the  case  of  deceased  officers,  as  I  learn  from  the  Vir- 
ginia reports  and  other  authentic  sources  of  information,  in  the 
names  of  their  executors  or  administrators. 

The  second  question  must,  in  my  opinion,  be  answered  in 
the  negative.  The  act  of  Congress  has  not  made  the  assent  of 
the  heirs,  or  next  of  kin,  a  condition  precedent.  In  the  exer- 
cise of  a  sound  discretion,  the  Executive  may,  by  regulation, 
prescribe  such  forms,  and  create  such  guards,  as  are  necessary 
to  determine  the  authenticity  of  the  claims  presented  under  the 
law,  and  to  prevent  frauds  on  the  treasury;  but  when  the 
''legal  representatives"  are  once  satisfactorily  ascertained,  they 
are  entitled,  under  the  positive  provisions  of  the  law,  to  the 
moneys  directed  to  be  paid  to  them. 

I  am,  sir,  &c.,  &c., 

B.  F.  BUTLER. 
To  the  Secretary  op  War. 
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Compensation  and  Extra  Allovaneea  to  District  Attorneys. 

COMPENSATION  AND  EXTRA  ALLOWANCES  TO  DISTRICT  AT- 
TORNEYS, 

District  attomejrs  are  entitled  only  to  the  salary  allowed  by  the  act  of  1799  and 
by  subsequent  laws,  and  the  per  diem,  mileage,  and  taxable  fees  for  prosecu- 
ting before  the  federal  courts  in  their  respective  districts  delinquents  for  crimes 
and  civil  actions  in  which  the  United  States  are  concerned,  or  have  an  inter- 
est, cognizable  therein,  unless  some  further  special  provision  shall  have  been 
made  by  Congress  for  individual  officers. 

Not  being  required  by  the  laws  defining  their  general  duties  to  attend  State 
courts,  nor  upon  judges  out  of  court,  if  their  services  are  called  for  therein,  or 
on  other  special  occasions,  and  the  fees  taxed  them  in  such  State  courts  cannot 
be  recovered,  or  are  inadequate,  they  should  be  paid  a  fair  compensation  out 
of  any  moneys  appropriated  to  the  special  objects  in  reference  to  which  the 
services  were  rendered,  or,  in  some  cases,  out  of  the  judiciary  fund  usually 
provided  in  the  general  appropriation  bill. 

Messrs.  Baker  and  Devereux  must,  like  other  officers,  find  their  compensation 
in  the  annual  stipend  and  other  perquisites  annexed  to  their  office. 

Attorney  General's  Office^ 

March  T,  1836. 

Sir:  In  your  letter  of  the  26th  of  November  last^  yoa  trans- 
mitted to  mb  certain  papers  connected  with  claims  presented  by 
D.  J.  Baker,  esq.,  district  attorney  of  Illinois,  and  by  T.  P. 
Deverenx,  esq.,  district  attorney  of  North  Carolina,  for  extra 
compensation  for  services  rendered  by  them  in  cases,  in  their 
respective  States,  to  which  the  United  States  were  parties,  or 
in  which  they  were  interested ;  and  you  requested  my  opinion 
on  the  question  whether,  under  the  circumstances  stated  by 
those  gentlemen,  it  would  be  legal  and  proper  to  pay  their  de- 
mands. 

At  the  time  when  these  papers  were  referred  to  me,  I  was 
much  occupied  with  official  duties  of  a  more  pressing  nature; 
and,  before  I  fi>und  leisure  to  investigate  them,  I  received  a 
communication  from  the  Solicitor  of  the  Treasury,  submitting 
several  questions  in  regard  to  the  compensation  of  district  at- 
torneys and  other  counsel  employed  by  the  United  States; 
and  as  this  reference  increased  the  necessity  for  a  minute  ex- 
amination  of  the  whole  subject,  I  concluded  to  defer  it  until 
the  adjournment  of  the  Supreme  Court  should  give  me  suf- 
ficient leisure  for  that  purpose. 

Such  an  examination  I  have  now  given  to  it;  and,  without 
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Stating  in  detail  the  provisions  of  the  various  acts  of  Congress 
which  have  a  bearing  on  the  subject,  I  shall  content  myself 
with  giving  the  conclusions  to  which  I  have  been  led. 

I.  District  attorneys  of  the  United  States  in  the  States  and 
Territories  are  bound,  by  the  general  duties  of  their  office,  to 
prosecute  in  the  proper  manner,  and  before  the  regularly- con- 
stituted courts  of  the  United  States,  all  delinquents  for  crimas 
and  offences  cognizable  under  the  authority  of  the  United 
States,  and  all  civil  actions  in  which  the  United  States  are 
concerned.  (Judiciary  act  of  1789,  sec.  36,  2  Bioreii  and  Du- 
anCf  p.  71.)  The  word  ^^ concerned,^*  used  in  the  act  of  1789, 
was,  no  doubt,  selected  for  the  purpose  of  embracing  cases  in 
which  the  United  States  have  an  interest y  although  the  action 
be  not  brought  in  their  name  as  parties  on  the  record.  It  is, 
therefore,  the  du^  of  the  district  attorneys  to  attend  to  the 
prosecution  of  all  such  actions.  For  their  services  in  all  cases 
which  thus  c6me  within  the  range  of  their  general  official  du- 
ties, they  are  to  be  paid  by  taxed  fees,  allowed  by  various  acts 
of  Congress,  and  by  the  mileage,  the  per  diem  compensation, 
and  the  $200  salary,  allowed  by  the  act  of  1799  and  by  subse- 
quent laws;  which  salary  is  expressly  given  ^^  as  a  full  com- 
pensation for  all  extra  services."  (3  Bioren  and  Duane^  p« 
134,  sec.  4.)  This  is  the  general  rule;  but  exceptions  have 
been  made  by  special  legislative  provisions — some  giving  to* 
certain  district  attorneys  additional  compensation,  and  others 
taking  away,  in  respect  to  other  of  their  officers,  a  part  of  the 
perquisites  above  enumerated.  But  I  do  not  find  any  such 
special  provision  in  reference  to  the  district  attorneys  in  UK- 
nois  or  North  Carolina;  and,  consequently,  Messrs.  Baker  and 
Devereux,  for  all  the  services  coming  within  the  scope  of  their 
official  duties  as  above  defined,  are  necessarily  limited  to  the 
perquisites  and  salary  above  mentioned. 

2.  District  attorneys  are  no^  bound,  as  a  part  of  their  gen-^ 
eral  official  duties,  to  attend  to  the  management  of  suits  in  the 
State  courts,  although  the  United  States  may  be  interested  in 
such  suits;  nor  are  they  bound  to  attend  to  special  proceedings 
oui  of  court,  in  which  the  United  States  jure  interested.  It, 
however,  frequently  happens  that  their  services  are  called  fort 
in  the  State  courts,  and  on  other  special  eccasiona.    For  such 
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services  fees  may  be  taxed  to  them  ia  the  State  courts^  which 
may  be  an  adequate  compensation;  and  in  all  such  cases  they 
can  claim  nothing  more.  But  where  such  fees  may  not  be  le- 
covered,  or  ar^  inadequate,  I  think  the  officer  is  entitled  to 
receive  a  fair  compensation,  to  be  paid  out  of  any  moneys  ap« 
propriated  to  the  special  objects  in  reference  to  which  his  ser* 
vices  were  rendered;  and  in  some  cases,  perhaps,  out  of  the 
jadiciajry  fund,  usually  provided  in  the  general  appropriation 
bill.  It  is  true  that  the  annual  sum  of  $200  is  expressly 
given  by  the  act  of  1799,  as  already  observed,  in  full  compen- 
sation for  all  extra  services.  But  these  words  must  be  under- 
stood as  having  regard  to  the  subject-matter — that  is  to  say,  the 
judicial  courts  of  the  United  States;  and  they,  therefore,  mean 
extra  services  in  the  courts  of  the  United  States,  for  which 
no  special  compensation  is  allowed.  The  above  principles, 
when  applied  to  the  cases  of  Messrs.  Baker  and  Devereux,  as 
disclosed  by  the  papers  referred  to  me,  necessarily  lead  to  the 
disallowance  of  their  respective  claims. 

Mr.  Baker's  claim  is  for  services  rendered  by  him  in  com* 
menciug,  preparing  for  trial,  and  trying  in  the  district  court  of 
the  United  States  for  the  district  of  Illinois,  a  suit  instituted 
under  the  direction  of  General  Gratiot,  chief  engineer,  &c.,  in 
favor  of  the  United  States,  against  Mr.  Stewart  and  others,  con- 
tractors on  the  Cumberland  road  in  Illinois,  to  recover  damages 
fer  an  alleged  fraud  and  feilur^  in  the  periori^ance  of  their  con- 
tract to  do  certain  work  on  said  road.  The  only  circumstance 
which  appears  to  be  relied  on  to  distinguish  this  suit  from  the. 
ordinary  business  of  the  district  attorney,  is  the  fact,  that  the 
direction  to  in^stitute  it  emanated  not  from  the  offiqe  of  the  So- 
licitor of  the  Treasury,  but  from  that  of  the  Chief  Engineer. 
This,  however,  can  make  no  difference.  The  action  was 
brought  for  the  benefit  of  the  United  States  and  in  their  name; 
its  piosecutipn  was,  therefore,  a  pai^of  the  official  duty  of  the 
district  attorney. 

Mr.  Devereux's  claim  is  jG>r  services  in,  the  prosecution  of  one 
Fatten  for  forgery,  including  attendance  upon  the  exaniination 
of  the  prisoner  b&fpre  the  district  judge.  This  caso  was,  doubt- 
less, one  of  great  labor  and  responsibility;  bat,  as  all  the  pro-, 
ceedings  against  Patton  were  within  the  sphere  of  the  official. 
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duties  of  the  district  attorney,  Mr.  Devereux  must  find  his 
compensation ;  like  other  officers,  in  the  annual  stipend  and 
other  perquisites  annexed  to  his  office. 

Both  these  gentlemen  are  entitled  to  draw  from  the  treasury^ 
through  the  marshal,  as  provided  in  the  act  of  1792,  (2  Bioren 
and  Duane,  page  301,  section  4,)  their  fees  for  travelling,  and 
their  per  diem  allowance;  and  Mr.  Devereux  is  also  entitled  to 
receive,  in  the  same  way,  his  taxable  fees,  according  to  the 
State  tariff;  and  perhaps,  also,  one  or  two  additional  items 
under  the  act  of  1799:  and  this,  in  my  opinion,  is  all  the  spe- 
cial compensation  for  their  services  which  can  legally  be  made 
to  them. 

I  am,  sir,  &c.;  d^c, 

B.  P.  BUTLER. 

To  the  Secretary  of  War.  • 


RIGHT  OP  CHOCTAW  RESERVEES  TO  CONVEY  THEIR  LANDS. 

The  resenrees  named  in  the  supplement  to  the  Choctaw  treaty  of  September  97. 
1830,  may,  with  the  approbation  of  the  President,  sell  aiid  convey  their  re- 


Attornet  General's  Office, 

March  18,  1836. 

Sir:  In  reply  to  the  question  proposed  in  your  letter  of  the 
19th  ultimO;  I  have  the  honor  to  state  that,  in  my  opinion,  the 
reservees  named  in  the  supplement  to  the  treaty  with  the  Choc* 
taws  of  the  27th  September,  1830,  can  sell  and  convey  the 
lands  assigned  to  them,  provided  it  be  done  with  the  consent 
of  the  President,  as  provided  in  the  nineteenth  article  of  the 
main  treaty. 

It  is  true  the  supplement  does  not  expressly  authorize  the 
sale  of  these  lands,  nor  does  it  contain  any  expression  indicating 
that  they  were  not  to  be  capable  of  being  sold;  but,  notwith- 
standing the  silence  of  the  supplement,  I  think  it,  on  the  whole, 
the  better  opinion,  that  these  persons  may  sell  and  convey 
under  (he  restrictions  imposed  by  the  nineteenth  article.  They 
would  probably  have  been  included  in  that  article,  had  not  a 
more  liberal  provision  been  made  for  them  in  the  supplement^ 
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on  the  condition  of  their  renouncing  all  benefit  under  the  main 
treaty^  and  it  is^  Aerefore^  reasonable  to  suppose  that  the  Tes« 
ervations  secured  to  them  in  the  supplement  were  imsiyled  to 
be  placed  on  the  same  footing. 
I  am,  &c.| 

».  F.  BUTLER. 
To  the  Secbbta&y  op  War. 


PATENTS  FOR  CIJOCTAW  AI«)  CHICKASAW  RESERVATIONS. 

Patents  must  issue  under  the  fourteenth  and  nineteenth  articles  of  the  Choctaw 
treaty  of  1830,  and  the  Chiekftsaw  treaty  of  1894,  in  order  to  direftt  the  ITnited 
State*  of  title  in  the  reservations. 

Patents  for  resenres,  under  the  former,  may  issue  to  Indian  residents  or  assignees; 
under  the  latter  only  to  the  reservees. 

ATTORlfET  GeKEIUl's   OfFIOE, 

ilfarcA  1«,  1«3S. 

Sir:  In  your  letter  of  the  2d  instant^  you  inquire  whether 
patents- must  issue  for  the  reservations  provided  for  in  the  four- 
teenth  and  nineteenth  aiticles,  or  in  the  supplement^  of  the 
tieaty  with  the  Choctaws  of  1830;  and^if  so^  whether  to  the 
leservee  or  assignee. 

The  third  section  of  the  treaty  cedes  to  the  United  States  the 
entire  Ohoctaw  country  east  of  the  Mississippi  j  and  although 
the  terms  employed  in  the*  nineteenth  article^  and  in  the  sup^ 
plementj  are  very  equivocal,  and  in  some  instances  look  very 
much  like  an  exception  from  the  cession,  or  a  present  grant  of 
the  premises  intended  to  be  secured  to  the  Indians,  yet,  when 
the  whole  is  read  and  duly  considered,  I  think  the  language 
does  not  amount  in  any  one  instance  to  such  an  exception  or 
grant. 

The  Indian  title  being  extinguished,  and  that  of  the  United 
States  rendered  absolute,  by  the  cession,  patents  must  be  issued, 
in  order  to  vest  in  the  parties  intended  to  be  provided  for  the 
title  of  the  United  States. 

This  was  evidently  supposed  to  be  necessary  by  the  framers 
of  the  treaty,  because,  in  the  fourteenth  article,  it  is  expressly 
provided  that  *^  grants  in  fise-simple  shall  issue.'' 
Vol.  m — 4 
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The  patents  to  be  issued  under  the  fourteenth  article  caa 
only  be  to  Indian  residents.  .  Those  under  the  nineteenth, 
article,  and  under  the  supplement,  may  be  to  the  Indian  les^ 
ervee,  or  to  his  assignee,  as  the  case  may  requive. 

You  also  ask  my  opinion  on  the  same  question,  in  connexion 
with  the  provision  ef  the  treaties  with  the  Chickasaws  of  1832 
and  1834. 

The  remarks  above  made  are  substantially  applicable  to  the 
Chickasaw  treaty  of  1834,  which,  so  far  as  the  question  now 
proposed  to  me  is  concerned,  was  substituted  for  that  of  1832; 
and  I  am  therefore  of  opinion  that  patents  must  also  be  issued 
in  this  case. 

The  fourth  article  of  the  Chickasaw  treaty  of  1834  requires 
all  deeds  executed  by  Indian  reservees  to  be  registered,  together 
with  the  President's  approval  thereof,  in  the  State  where  the 
land  is  situated. 

This  will  make  it  necessary  that  the  patents  under  this 
treaty  should  be  issued  to  the  reservee. 
I  have,  &c., 

B.  P.  BUTLER. 

To  the  Secretary  op  War. 


COMPENSATION  FOR  EXTRA  SERVICES  OP  LIEUT.  COL.  TALCOPT. 

Lieutenant  Colonel  Talcott  is  entitled  to  receiTe  a  reasonable  compeneaiion  for 
the  semces  performed  and  the  expenses  incurred  by  him  for  superintending 
the  Springfield  armory,  whilst  he  was  in  command  of  the  Waterrliet  arsenal; 
but  not  as  superintendent  of  said  armory  whilst  there  was  a  regular  superin-^ 
tendent  in  office. 

Attorney  General's  Offtcs^ 

March  21, 1836. 
Sir:  It  appears,  by  the  statement  enclosed  in  your  letter  of 
the  3d  instant,  that  in  the  year  1833 ,  the  superintendent  of  the 
armory  at  Springfield  being  ill,  and  the  affairs  of  the  establish- 
ment in  some  confusion,  Lieut.  Col.  Talcott  of  the  army,  thea 
In  command  of  Watervliet  arsenal,  was  ordered  to  act  as  super- 
intendent of  the  armory;  and  as  his  own  post  still  required  hia 
attention^  he  was  directed  to  pass  between  the  two  posts  as 
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^ie«  as,  i«  his  judgment,  the  pubKc  service  might  lequire. 
This  order  was  objected  to  by  Colonel  Talcott;  but,  being 
ceiterated,  was  complied  with  by  him;  and,  in  consequence 
Iberaof,  he  tncwred  much  extra  labor  and  expense — the  two 
f)06ts  being  eighty  miles  apart,  and  all  his  military  duties  being 
4aly  perfixrmed  by  hira,  independently  of  the  labor  and  respon- 
sibttty  attached  to  the  civil  trust  temporarily  committed  to  his 
^aie.  tn  November,  1833,  he  charged,  and  received  from  the 
^urmory  paymaster,  $731  09  for  his  services  at  the  armory, 
heing  the  pay  and  emoluments  of  the  superintendent  for  the 
time  he  was  employed.  His  pay,  &c.,  as  an  officer  of  the 
-army,  fbv  the  same  period,  was  also  charged  and  received  by 
bim  in  the  usual  way.  The  former  superintendent  was  also 
paid  to  die  day  of  bis  death,  and  the  new  one  from  the  date  of 
his  appointment,  a  few  days  before  he  entered  on  his  duties; 
•and  these  payments  cover  a  portion  of  the  time  lor  which 
Lieut.  Col.  Talcott  performed  the  duties  of  the  office.  On  this 
tsase,  you  submit  for  my  opinion  the  question,  whether  Lieut« 
Colonel  Talcolt  can  be  paid  in  two  situations— 3^^,  as  an 
officer <>f  the  army;  and,sec97i6i^,  for  the  civil  duties  performed 
by  him  as  above  stated? 

Under  the  circumstances  of  this  case,  it  is  very  evident  that 
Lieut.  Col.  Talcott  is  justly  entitled  to  a  reasonable  compensa- 
tion for  the  services  performed  and  the  expenses  incurred  by 
bim  as   acting  superintendent  of  the   Springfield   armory. 

Those  duties  were  not  within  his  official  obligations  as  an 
officer  of  the  army,  and  the  pay  and  emoluments  which  he  re- 
ceived in  that  capacity  were,  therefore,  no  remuneration  there- 
iof;  nor  does  the  facit  that  he  received  such  pay  and  emolu- 
nittits  at  all  impair  the  justice  of  his  claim  to  a  reasonable  in- 
demnification for  his  extra  expenses  and  labor.  That  the  per- 
sons holding  the  legal  commissions  of  superintendents  of  the 
armory  were  entitled  to  receive,  and  did  receive,  the  pay  and 
emoittmants  annexed  by  law  to  the  office,  during  a  portion  of 
the  time  ibr  which  Lieut.  Col.  Talcott  was  in  charge  of  the 
establishment,  is  no  good  objection  to  the  payment  of  such  an 
indemnification^  though  it  may  be  a  good  objection  (in  part, 
at  least)  to  the  payment  thereof  in  the  particular  form  which 
has  be^i  adopted.    Strictly  speaking,  this  was  a  necessary 
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contingent  expense;  and  its  amount  ought  to  be  settled  like 
other  contingent  expenses,  and  paid  out  of  the  fiinds^if  any, 
at  the  disposal  of  the  Secretary  of  War  for  that  p«q)Ose«  The 
regular  pay  of  the  superintendent  may  1)e  a  very  good  rule  for 
settling  the  amount  of  the  compensation;  but  Lieut.  Col.  Tal- 
cott  should  not  be  paid  as  mperirUendent — at  least  not  for  the 
time  the  office  was  filled.  For  his  expenses  and  services  he 
should  receive,  out  of  any  moneys  appropriated  for  contingent 
expenses  of  the  armory,  such  sum  as  the  head  of  the  depart-, 
ment  may  deem  reasonable  and  just.  But  if  there  be  no  ap- 
propriation for  contingent  expenses  of  the  armory,  the  claim 
must  be  referred  to  Congress,  except  for  the  short  time  during 
which  the  office  was  vacant;  for  which  time  there  can,  m  my 
opinion,  be  no  objection  to  paying  him  as  acting  superintend- 
ent, provided  the  Secretary  of  War  shall  think  it  no  more  than 
a  reasonable  compensation. 

1  am,  sir,  &c.,  &c., 

B.  F.  BUTLER. 

To  the  Secretary  op  War. 


SURETIES  OF  DEBTORS  NOT  LIABLE  TO  DETENTION  OF  THEIR 

PAY. 

Sureties  of  a  deUnquenC  or  defindtin^  principal  obligor  in  a  ciutom-houte  bond 
ftre  not  liable  to  detention  of  moneyi  dUe  them^the  phrase  "  who  is  in  ar- 
rears to  the  United  States,"  contained  in  the  act  of  25th  January,  18S8,  ap- 
plying only  to  persons  who,  having  previous  transactions  of  a  pecuniary 
nature  with  the  government,  are  found  upon  the  settlement  of  those  transac- 
tions to  be  in  arrears. 

Attorney  General's  Office, 

March  21, 1836. 
Sir:  It  appears  j&om  the  report  of  the  Solicitor  of  the  Trea- 
sury,  enclosed  for  my  consideration  in  your  letter  of  the  16th 
instant,  that  Elbert  Herring,  esq.,  Commissioner  of  Indian. 
Affairs,  is  named,  in  the  list  of  unpaid  custom-house  bonds, 
as  a  debtor  to  the  United  States,  as  surety  in  such  bonds;  and 
that  the  Solicitor  of  the  Treasury  entertains  doubts  whether  a 
debtor  as  a  surety  in  custom-house  bonds  is  embraced  in  the 
act  of  the  26th  of  January,  1828,  entitled  <<  An  act  to  prevent 
defalcations  on  the  part  of  disbursing  agents  of  the  govern* 
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inent,  and  fof  other  purposes."    My  opinion  on  the  point  is, 
therefore,  requested  by  you. 

In  reply,  I  have  the  honor  to  state  that  the  question  has 
been  substantially  decided,  so  &r  sS  this  office  is  competent  to 
decide  it,  by  the  opinion  of  my  predecessor,  given  under  date 
of  the  22d  of  July,  1824,  on  the  provisions  in  the  second  sec- 
lion  of  the  general  appropriation  act  of  1823.  These  provis* 
ions  (except  merely  formal  variations,  and  except,  also,  that 
the  second  contained  an  express  exemption  of  the  Yice  Presi* 
dent  of  the  United  States)  are  in  the  very  words  of  the  act  of 
1828,  which  was  substituted,  as  a  general  and  permanent  law, 
in  lieu  of  the  provisoes,  for  several  years  before  that  time  annu« 
ally  inserted  in  the  appropriation  bills.  The  act  of  1828  is  in 
the  following  words:  ^^  Be  it  enacted  by  ike  Senate  and  House 
^  Bepresentativee  of  the  United  States  of  America  in  Con» 
gress  assemUedf  That  no  money  hereafter  appro];»riated  shall 
be  paid  to  any  person,  for  his  compensation,  who  is  in  arrears 
to  the  United  Stales,  until  such  person  shall  have  accounted 
fiMT,  and  paid  into  the  Treasury,  all  sums  for  which  he  may  be 
liable:  JPrinrided,  That  nothing  herein  contained  shall  be  con* 
strued  to  extend  to  balanoes  arising  solely  firom  the  depreciation 
of  treasury  notes  received  by  such  person,  to  be  expended  in 
the  public  service;  but  in  all  cases  where  the  pay  or  salary  ot 
any  person  is  withheld  in  pursuance  of  this  act,  it  shall  be  the 
duty  of  tbe  accounting  officers,  if  demanded  by  the  party,  his 
agent,  or  attorney,  to  report  forthwith  to  the  agent  of  the 
Treasury  Department  the  balance  due;  and  it  shall  be  tbe  duty 
«f  the  said  agent^  within  sixty  days  thereafter,  to  order  suit  to 
be  commenced  against  such  delinquent  and  his  sureties." 

In  the  opinion  to  which  I  have  referred,  Mr.  Wirt  thus  ex- 
presses hiniself:  <^  The  phrase, '  who  is  in  arrears  to  the  United 
Stales,^  seems  to  apply,  materially  and  properly,  only  to  per- 
eons  who^  having  previous  transactions  of  a  pecnniary  nature 
with  the  fOiremi»eDt.  are  founds  upon  tbe  settlement  of  those 
Cninsactioas,  to  be  in  arrears  to  the  government,  by  holding 
in  their  hands  public  moneys  which  they  are  to  refund. 

<'  This  construction,  arising  from  the  force  of  the  language 
used  in  this  proviso,  receives  additional  confirmation  from  the 
tf»anrijpU  staled  by  way  of  exception  in  the  second  proviso, 
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which  is — ^  That  nothing  in  this  section  shall  extend  to  bal- 
ances arising  solely  from  the  depeeciation  of  tr^asQr]^.Dotes^ 
received  by  such  person  to  be  expended  in  the  public  service^ 
or  to  the  appropriation  for  compensation  tO'  Ihe  Tice  I^esi- 
dent  of  the  United  Statite/^&c. 

<'  These  examples  senre  as  illustrations  of  the  meannig  of 
the  first  proviso;  the  whole  policy  of  which  seems  to  be,  U> 
draw  from  public  defaulters  the  public  moneys  which  remain 
in  their  hands;  and  for  which,  upon  the  settlemeDt  of  their  ac^ 
counts,  they  may  be  found  liable.*' 

If  the  preceding  views  were  well  taken  in  reference  to  the 
enactment,  when  contained  in  the  general  approfHriation  bill^ 
(and  I  think  they  were^)  they  apply  to  it  witti  increased  force 
as  contained  in  the  act  of  1828;  becan^se  it  then  became  neces- 
sary to  prefix  a  title,  indicating  the  nature  and  general  pvrpose 
of  the  law.  The  title  is  not,  indeed,  decisive  as  to  Ihe  con« 
struction  of  a  statute;  but  it  is  always  entitled,  and  especiall/ 
when  the  statute  is  a  short  one,  to  much  consideration.  la 
the  present  case,  it  fully  conforms  to  the  exposition  above 
given  by  the  Attorney  General.  That  part  of  the  title  whicb 
describes  the  law  as  an  act  '^  to  prevent  defalcations  on  the 
part  c^  disbursing  agents,"  evidently  indicates  the  great  pur^ 
pose  of  the  law,  and  gives  the  key  to  die  general  int^reta- 
tion.  It  is  true  that  it  is  also  described  as  ao  act  ^^  for  othev 
purposes,"  but  this  part  of  the  description  is  sufficiently  an* 
swered  by  the  closing  provision-^  authorizing  the  party  to  de* 
mand  a  suit,  and  directing  the  agent  of  the  treasuiy  to  institute 
one.  This  latter  provision  justifies  a  remark,  not  made  by 
my  predecessor,  but  strongly  calculated  to  fortirfy  his  construo 
tion,  and  to  show  that  neither  sureties  nor  principals  in  cus- 
tom-house  bonds  were  intended  to  be  included.  If  the  partjr 
demand  it,  ^^  it  shall  be  the  duty  of  the  accounting  officers  te 
report,  forthwith,  to  the  agent  of  the  Treasury  Department^  the 
balance  due,"  and  the  agent  within  sixty  days  is  to  order  suit^ 
&c.  This  shows  that  the  cases  contemplated  by  the  iegisla^ 
ture  were  those  of  persons  with  whom  the  government  had  ae- 
counts  composed  of  pecuniary  items  on  both  sides^  and  whose 
debts,  consisting  of  the  balances  of  such  accounts,  were  usualljp 
reported  by  the  accounting  officers  to  the  agent  of  the  treas- 
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foiy  for  suit.  This  is  all  wholly  inapplicable  to  ctistoin-house 
bonds,  which  do  not  boeome  the  subject  of  aceount  in  the 
aecountifig  offices,  and  are  not  veported  by  the  collectors  until 
diey  become  payable,  and,  if  hot  then  paid,  axe  to  be  inune- 
diately  pat  in  euit  by  tho  colleclxir. 

1  am,  theiefoffe,  clearly  of  opinion,  agreeably  to  the  construc- 
tion of  my  predecessor,  that  the  act  in  question  does  not  extend 
either  to  aureties  or  principals  in  custom  house  bonds.  But  if 
I  could  find  any  reason  for  doubting  whether  it  extended  to  a 
principal  debtor  in  any  such  bond,  the  concluding  words  of  the 
law  (which  have  not  yet  been  commented  on)  would  require 
me  to  restrain  the  operation  to  the  case  of  principals  merely. 
The  suit,  when  ordered,  is  to  be  commenced  '^  against  such 
delinquent  and  his  surc/tes."  The  delinquent  here  spoken  of, 
is  the  ^^ party ''^  and  the  ^* person  "  against  whom  the  prior  pro- 
visions of  the  law  are  levelle^^  and  this  last  clause  shows  that, 
in  the  contemplation  of  the  law- makers,  the  detinquerUy  who- 
ever he  might  be,  whether  a  disbursing  officer  or  not,  was,  at 
sU  events,  to  be  apnneipml  debtor,  and  not  a  mere  surety. 
I  am,  &c.,  &c., 

B.  P.  BUTLER. 

To  the  Sbcrbtart  of  the  Treasury. 


PATENTS  FOR  OTTOWA,  CHIPPEWA,   AND  POTTAWATOMIE 
RESERVATIONS. 

Patenti  are  reqainte  to  divest  the  United  State*  of  title  to  the  Ottowa,  Chippewa, 
and  Pottawatomie  refervea,  aiul  ahouM  be  to  issued  aa  to  disclose  the  estate 
granted^^See  opinions  of  the  19th  instant  and  26th  ultimo,  on  the  subject  of 
Indian  reserratiods.) 

Attorney  General's  Office, 

March  26, 1836. 
Sir:  la  leply  to  the  question  proposed  ia  your  letter  of  the 
22d  instant,  I  have  the  honor  to  state  that,  in.  my  opinion, 
patents  must  be  issued  to  the  individuals  to  whom  lands  are 
agfeed  to  be  granted  in  the  fourth  article  of  the  treaty  with  the 
Chippewas,  Otiowas,  and  Pottawatomies,  of  the  29th  July, 
1829.  The  case  comes  within  the  principle  of  my  opinions 
of  the  26ck  uliiiao  and  the  19th  instant. 
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I  would  suggest  that  ia  all  these  cases,  where  the  patent  is 
to  the  Indian,  and  there  is  a  restriction  in  the  treaty  on  his 
power  of  sale,  the  patent  should  either  state  such  restriction  in 
express  terms,  or  make  such  reference  to  the  treaty  as  may  pre- 
elude  any  question  as  to  the  nature  of  the  estate. 
I^im,  &c., 

B.  F.  BUTLER. 
To  the  Secret ARir  of  Waiu 


LOCATION  OP  THE  CHOCTAW  RECREATIONS. 

The  reservations  under  the  Choctaw  treaty  of  1830  mf^y  be  located  on  the  sec- 
tions granted  in  the  act  of  March  2, 1819,  to  Alabama  for  fhe^se  of  schools, 
notwithstanding  said  act,  for  the  reason  that  the  United  States  coold  only 
grant  subject  to  the  Indian  right  of  occupancy.  The  contingency  was  pro- 
vided for  in  the  authority  given  for  the  granting  of  equivalent  contiguous  lands 
where  section  sixteen  was  disposed  of. 

There  was  no  such  proviso,  however,  in  the  offer  of  lands  to  Mississippi. 

ArroiWET  General's  Office, 

March  31, 1836^ 

Sir:  In  your  letter  of  the  L6th  instant  you  ask  my  opinion 
on  the  question  <^  Whether,  under  fhe, pro  visions  of  the  acts  of 
Congiess  providing  for  the  admission  of  Alabama  and  Missis- 
sippi into  the  Union^  respecting  the  grant  of  the  16th  section 
in  each  township  for  the  use  of  schools,  reservations  for  claim* 
ants  under  either  of  the  articles  of  the  Choctaw  treaty  of  1830 
«an  be  located  on  that  section  ?" 

The  sixth  section  of  the  act  to  enable  the  people  of  the  Ala- 
bama Tesritory  to  Ibrm  a  State  constitution,  &c.,  approved 
March  2, 1819,  offered,  among  other  things,  to  the  convention 
about  to  be  hdd,  the  following  proposition,  viz:  <'  that  the  sec- 
tion numbered  sixteen  in  every  township,  and  where  such  sec* 
tion  has  been  sold,  granted,  or  disposed  of,  other  lands  equiva- 
lent thereto  and  most  contiguous  to  the  same,  shall  be  granied 
to  the  inhabitants  of  such  township  for  theiuse  of  schools.'' 

This  proposition,  having  been  accepted  by  the  convention, 
became,  and  is,  obligatory  on  the  United  States;  that  is  to  say, 
the  fdith  of  the  nation  is  pledged  to  execute  it  litendly,  provided 
the  government  of  the  United  States  possess  or  acquire  the 
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ability  to,  do  so.  But  the  words  do  not  amount  to  a  present 
grant;  on  the  contrary,  the  engagement  is  executory,  and  no 
particular  time  is  specified  for  its  fulfihnent.  Reason  and  good 
fiiith,  however,  require  that  it  be  executed  from  time  to  time, 
as  fsist  as  the  United  States  shall  be  able  to  designate  the  see- 
tioos,  and  to  convey  a  good  title  therein;  but  if,  for  any  cause, 
the  United  States  should  be  incapable  of  a  literal  execution,  or 
should  refuse  to  execute,  the  inhabitants  of  Alabama  would 
have  no  other  means  of  obtaining  compensation  or  redress  than 
such  as  might  be  found  in  an  appeal  to  Congress. 

In  regard  to  thai  part  of  the  Territory  of  Alabama  which,  in 
1819,  was  occupied  by  the  Choctaws,  it  is  also  to  be  observed 
that  the  United  States  were  incapable  of  making  any  grant 
thereof,  except  subject  to  the  Indian  right  of  occupancy.  As 
to  the  Choctaw  country,  the  i)roposicion  above  quoted  must, 
therefore,  be  regarded  as  subject  to  the  implied  condition,  that 
the  United  States  should  be  able  so  to  extinguish  the  Indian 
title  as  to  enable  them  to  execute  the  engagement  according  to 
its  terms. 

The  provisions  of  the  Choctaw  treaty  which  secure  to  per- 
sons of  that  tribe  certain  reservations  of  land,  were  indispen« 
sable  parts  of  the  means  to  which  the  United  States  were 
obliged  to  resort  to  extinguish  the  Indian  title;  and  as  no  ex- 
ception of  the  sixteenth  section  was  contained  in  that  treaty, 
nor  any  allusion  made  to  the  compact  with  Alabama,  it  would 
be  unjust  towards  the  Indians,  and  an  infraction  of  the  treaty, 
to  prevent  them  from  locating  on  those  lands.  As  between 
the  Indians  and  the  United  States,  the  treaty  itself  is  the  only 
meascHre  of  their  respective  rights;  and  no  restriction  not  found 
in  ihat  insdrument  can  be  imposed  on  the  oght  of  locating  the 
reservations  secured  by  it. 

Even,  therefore,  had  the  engagement  of  the  United  States 
been  positive  to  grant  to  the  State  of  Alabama  the  sixteenth 
section,  I  should  hold,  in  the  case  which  had  actually  occurred, 
that  the  claimants  under  the  treaty  could  not  be  affected  by  iu 

But  the  agreement  is  not  exckisively  confined  to  that  sec* 
tion.  It  contemplates  the  contingency  of  that  section  being 
otherwise  (disposed  of,  and  makes  provision  for  such  an  event. 
So  6i  as  that  part  of  the  Territory  which  was  occupied  in  1S19 


Digitized  by  VjOOQIC 


68  HON.  BENJAMIN  F.  BUTLER 

Pensiontf-r-Confltrueiion  of  Act  of  May  15,  1630. 

by  the  Choctaw  Indians  is  concerned,  I  ihink  the  words  ^and 
when  such  section  has  been  aotdy  granied^  or  disposed  ofj^* 
most  be  considered  as  applicable  to  the  state  of  things  which 
should  exist  when  the  Indian  title  should  come  to  be  extin- 
guished f  and  the.sixteentii  section,  if  claimed  by  an  Indian 
reservee  under  the  Ohoctaw  treaty,  will  have  been  *^  disposed 
of*^  within  the  meaning  of  the  original  propositbn;  and  in  that 
case  it  is  expressly  provided  that  other  equivalent  and  contigu- 
ous lands  are  to  be  granted, 

I  do  not  find  any  special  provision  relative  to  the.  sixteenth 
section  in  the  acts  concerning  the  State  of  Mississippi. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  ser- 
vant^ 

B.  P.  BUTLER* 

Hon,  Levi  WooDBimY. 


PENSIONS— CONSTRUCTION  OP  ACT  OF  MAY  15»  1820. 

The  accuracy  of  th«  copBtruction  given  by  Mr.  V^irt  to  tke  act  of  the  15th  May, 
ISSOy  to  revive  and  continue  in  force  an  act  to  provide  for  persons  who  were 
disabled  by  known  wounds  received  in  the  revolutionary  War,  and  for  other 
purposes,  is  doubted. 

Under  the  peouUar  circumstances  in  which  the  applicant  was  placedtthe  law  was 
not  applicable  to  his  case. 

The  regulation  restricting  the  commencement  of  pensions  to  the  time  when  the 
papers  shall  be  authenticated,  is  repugnant  to  the  act  of  1820. 

•Attohnby  General's  Oppice, 

March  3iy  1836. 

Sir:  I  have  had  the  honor  to  receive  yonr  connnunicatton  of 
the  2d  instant,  submitting  for  my  opinion  certain  questions 
presented  in  a  report  from  the  Commissioner  of  Pensions^  in 
telation  to  a  pension  claimed  by  General  Riptey. 

It  appears,  from  the  document  referred  to  me^  that  in  Sep- 
tember, 1829,  General  Ripley  applied  to  your  department  for  a 
pension  on  account  of  disability  arising  from  a  severe  wound 
which  he  received,  while  in  the  service,  on  the  17th  of  Sep- 
tember,  1814  j  and  that  he  claimed  pay  from  the  time  the  wound 
was  received.  His  claim  for  back  pay  was  not  admitted  by  the 
Secretary  of  War,  on  the  ground  that  the  second  section  of  the 
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act  of  the  154h  of  May,  1820^  applied  lo  the  ease,  and  limited 
the  comflaenceinent  of  the  pension  to  the  time  when  the  testi* 
mony  was  completed.  In  1831,  General  Ripley  again  made 
application  to  the  department;  but  a  pension  was  not  granted, 
becaase  the  saigeon's  affidavit  was  defective,  in  not  being  suf- 
ficiently clear  in  stating  the  disability,  and  in  not  having  the 
necessary  authentication.  A  letter  containing  the  objections 
was  addressed  to  the  claimant  on  the  9ih  of  March,  1831.  In 
December  last,  application  was  again  made,  and  die  claim 
allowed,  (there,  bieing  then  no  objection  to  the  evidence,)  to 
commence  on  the  21st  of  November,  1835.  The  pension  cer- 
tificate was,  however,  returned  by  Oeneral  Ripley,  who  again 
niged  his  claim  for  pay  fiom  the  17th  of  September,  1814,  on 
several  grounds,  stated  at  length  in  an  argument,  which  is 
among  the  papers  referred  to  me,  and  in  which  he  asks  a  deci- 
sion— first,  on  the  question,  whether  he  is  entitled,  under  the 
14th  section  of  the  act  entitled  '<  An  act  to  raise  an  additional 
military  force,"  passed  January  11 ,  1812,  to  a^nsion  fiom  the 
17th  of  September,  1814,  the  day  on  which  he  was  wounded; 
find  should  the  decision  be  adverse  lo  his  claim,  he  adcs,  sec- 
ond, for  pay  from  the  30th  of  July,  1830,  the  date  of  the  sur- 
geon's affidavit,  v/hich  was  filed  in  1831. 

in  relation  to  these  points,  the  Commissioner  supposes  four 
several  questions  to  be  involved,  to  which  be  wishes  the  atten- 
tion of  the  Attorney  General  to  be  directed,  and  which  I  shall, 
therefore,  proceed  to  answer  in  their  order. 

1.  <<  Whether  the  second  section  of  the  act  of  the  15th  of 
Hay,  1820,  entitled  <  An  act  to  revive  and  continue  in  force  an 
act  to  provide  for  persons  who  were  disabled  by  known  wounds 
received  in  the  revolutionary  war,  and  for  other  purposes,'  has 
been  properly  interpreted  by  this  department  in  extending  it  to 
ether  than  revolutionary  cases  ?" 

It  appears  from  the  records  of  this  office,  that  the  construc- 
tion adopted  and  acted  on  by  your  department  was  officially 
given  by  the  Attorney  General,  in  his  opinion  on  the  case  of 
Colonel  Johnson,  dated  the  2d  of  July,  1822;  and  that  it  has 
been  recognised  and  followed  ever  since  that  date,  not  only  in 
your  department,  but  by  my  predecessors  in  office. 

As  a  general  rule,  I  adopt  the  decisions  of  the  office  on  points 
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officially  presented,  without  attempting  to  review  the  grounds 
on  which  those  decisions  proceeded;  this  being  the  course  usu- 
ally pursued  by  courts  of  justice^  and  being,  indeed ,  indispen- 
sable to  despatch  of  business,  and  still  more  so  to  uniformity  of 
judgment.  For  the  same  reason,  even  where  my  attention  is 
particularly  called  to  a  prior  decision,  and  especially  if  it  be  one 
which  was  made  by  one  of  my  predecessors,  and  which  has 
been  acquiesced  in  and  followed  for  any  length  of  time,  I 
should  yet  feel  myself  bound,  in  ordinary  cases,  to  adhere  to  it. 

In  the  present  instance,  I  have  felt  it  my  duty,  in  compliance 
with  the  distin<H  inquiry  of  the  Commissioner  of  Pensions,  to 
look  with  some  care  into  the  decision  referred  to.  As  the  result 
of  this  examination,  I  am  constrained  to  say  that  I  have  strong 
doubts  as  to  the  accuracy  of  the  construction  heretofore  given 
to  the  act  of  1820^so  strong,  indeed,  that  if  the  question  were 
an  open  one,  I  should  think  it  the  safer  and  more  equitable 
course  to  confine  the  law  exclusively  to  revolutionary  cases. 

Although  I  do  not  suppose  that  you  will  think  it  expedient, 
on  the  doubts  now  expressed,  to  reverse  the  practice  which  has 
hitherto  obtained  in  your  department;  I  yet  think  it  due  to 
General  Ripley,  whose  claims  may  perhaps  be  urged  in  another 
place,  to  state  some  of  the  prominent  reasons  which  mduoe 
me  to  distrust  the  accumey  and  justice  of  the  rule  in  question. 

llie  second  section  of  the  act  of  May  16, 1820,  is  in  the 
jfoliowing  words: 

^^And  be  it  further  etiocted,  That  the  right  any  person  now 
has,  or  hereafter  may  acquire,  to  receive  a  pension  in  virtue  of 
any  law  of  the  United  States,  shall  be  construed  to  commence 
at  the  time  of  completing  his  testimony  pursuant  to  the  act 
hereby  revived  and  continued  in  force." 

The  first  clause  certainly  &vors  the  consiraction  which  has 
been  given.  ^'In  virtue  of  any  law  of  the  United  States,"  is  a 
phrase  of  very  extensive  import;  and  if  the  section  had  ended 
with  the  word  ^^ testimony y^*  there  would  have  been  nothing  to 
restrain  the  generality  of  that  phrase,  and  no  doubt  could  have 
existed  as  to  its  construction*    ' 

But  the  section  does  not  end  with  that  word;  it  uses  certain 
additional  words,  which  form  a  very  material  part  of  the  law, 
and  to  which  it  is  our  duty  to  give  full  effect  in  construing  the 
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provision.    We  have  no  right  to  leject  tben&^  nor  to  give  them 
such  a  construction  as  to  render  them  absurd  or  inoperative. 

They  cany  us  directly  to  the  act  of  1806^  named  in  the 
title,  and  revived  by  the  1st  section. 

The  testimony  is  to  be  completed  ^^pwnund*^  to  the  act  of 
1806j  named  in  the  title,  and  revived  in  the  body  of  the  law. 
By  referring  to  that  act,  it  will  be  seen  that  it  rehtes  exclu- 
sively to  persons  who  received  known  wounds  in  the  revolu* 
tionary  war;  and  that  the  2d  secti<m  prescribes  very  minutely 
the  rules  and  regulations  to  be  observed  in  substantiating  claims 
intended  to  be  preferred  under  it.  These  rules  and  regula- 
tions are,  in  their  character,  twofold;  they  determine  the /ac< 
to  .be  proved,  as  well  as  the  mode  or  tneana  of  proof.  The 
former  is  ^^decisive  inability,  the  effect  of  a  known  wound  or 
wounds  received  while  in  actual  service  during  the  revolution- 
ary war;"  the  mode  of  proof  is  to  be  by  affidavits  of  the  conv- 
manding  officers  and  surgeons,  orothei?,  and  the  examination, 
on  oath,  of  the  claimant. 

Strictly  speaking,  the  testimony  cannot  be  completed  pursu- 
ant to  the  act  of  1806,  unleiss  it  conform  to  that  act  in  respect 
to  the  fact  required  to  be  proved^  as  well  as  in  respect  to  the. 
nuHie  of  proof.  In  revolutionary  eases,  this  would  certainly 
be  deemed  the  effect  of  th^  word  ^^pursuant.^^  In  this  sense, 
it  would  be  impossible  for  a  person  disabled  during  the  war  of 
1812,  to  complete  his  testimony  pursuant  to  the  act  reforred  to; 
and  it  this  be  the  proper  construction  of  the  word  ^^pursuant^^* 
then  it  will  necessarily  restrain  the  generality  of  the  phrase 
<<aiiy  /w,"  used  in  the  former  clause,  and  compel  us  to  limit 
the  whole  section  to  cases  which  arose  in  the  revolutionary 
war.  In  the  brief  opinion  of  my  predecessor,  these  latter  words 
are  not  made  the  subject  of  comment,  nor  do  they  appear  to 
have  attracted  his  attention.  This  is  evident  fiom  the  opin- 
ion itself,  which  is  in  the  following  words:  ^^On  the  subject  of 
Colonel  Johnson's  fusion,  I  cannot  see  how  it  can  be  with- 
drawn from  the  sweeping  provision  of  the  second  section  of  the 
act  of  15th  May,  1820;  which  directs  that  all  pensions  in  virtue 
of  any  law  of  the  United  States  shall  be  considered  to  com- 
mence at  the  time  of  completing  the  testimony.  This  provis- 
ion is  so  direct  and  so  universal,  that  the  gmund  on  which 
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yoar  doubts  are  founded  is  not  discovered;  and  I  should  be 
glad  to  eonfer  with  you  on  the  subject^  beftre  you  act  on  this 
opinion." 

Upon  the  construction  which  was  thus  giv«Q  to  the  law, 
tiie  word  ^^purwaniy^^  when  apfdied  to  cases  arising  in  the 
war  of  1813,  must  be  deemed  to  apply  only  to  the  moife  of 
proof,  and  not  to  the  fact  to  be  proved;  thus  giving  to  one 
and  the  same  word,  in  the  same  law,  two  different  interpre-^ 
tations.  This  is  sometimes,  done  by  the  coulrts,  when  the 
necessity  or  justice  of  the  case  calls  for  such  an  accommoda-* 
tion  of  the  language  used  by  the  lawgiver. 

In  the  present  instance,  it  seems  to  me  that  there  is  no  ade- 
quate necessity  for  this  unusual  straining  of  the  language; 
because,  by  construing  the  words  <'  amf  Um*^  to  mean  any 
law  relative  to  revolutionary  cases,  the  whole  section  is  ren* 
dered  conastent  with  itself. 

This  construction  is  also  not  only  sdratned,  but,  in  my  judg- 
ment, it  makes  the  law  palpably  unjust. 

The  ace  of  January  11,  1812,  declares  that  if  any  officer, 
Ac,  shall  be  disabled  by  wounds  or  otherwise,  while  in  the 
line  of  bis  duty  in  public  service,  he  shall  be  placed  on  the  list 
of  invalids  of  tiie  United  States,  at  such  rate  of  pension,  and 
under  such  regulations,  as  are,  or  may  be,  directed  by  law," 
&c«  This  act  does  not  provide  at  what  time  the  pension  shall 
commence,  excepi  so  lar  as  such  provision  is  included  in  the 
words  <<  at  such  rate  of  pension,"  and  <^  under  such  regula* 
tions  as  are,  or  may  be,  directed  by  law;"  which  words  refer 
us  (according  to  the  opinion  of  the  Attorney  General  in  the  cUse 
of  Geneial  MeNiel,  dated  May  31, 1832)  to  the  act  of  the  16th 
of  March,  1802-^that  being  the  only  general  law  then  in  force 
applicable  to  the  subject.  The  14th  section  of  the  act  of  1812 
directs  thaX  the  party  disabled  shall  be  placed  on  the  list  of  in- 
valids '^  at  such  rate  of  pay  and  under  such  regulations  as  may 
be  directed  by  the  President  of  the  United  States  for  the  time 
being."  The  President,  therefore,  had  the  power  to  prescribe, 
by  regulation,  the  time  when  pensions  for  disabilities  under  the 
act  of  1812  should  commence. 

I  cannot  learn  that  any  formal  regulation  on  this  point  was 
ever  made  by  the  President  until  the  18th  of  April,  1829,  when 
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the  President  direeted  ao  order  to  be  pttblisbed,  declaring  that 
in  future  no  person^  while  in  the  receipt  of  pay  or  eniolumenta 
as  an  ofilcer  of  the  army,  should  be  placed  on  the  pension  liat« 
The  paractice  of  the  Pension  Office  had,  however,  from  an 
early  day,  been  governed  by  the  same  rule;  which  was  ex- 
pressly  prescribed  hy  the  old  Congress  in  the  resolution  of  Jthe 
26th  August,  1776,  and  in  other  resohitiona  of  later  date.  This 
usage  bei^  kept  up  by  the  War  Department,  with  the  sanc- 
tion of  the  President,  before  and  at  the  enactment  of  the  act 
of  1812,  was,  within  the  meaning  of  the  law,  a  regulation  di- 
rected by  the  President,  and  was,  in  effect,  incorporated  in  it. 
AU  posons  entering  the  army  under  diat  act  were  therefore 
bound  to  know  that,  if  disabled^  they  could  not  receive  pea* 
sione  as  invalids  so  long  as  they  retained  their  places  in  the 
army,  and  received  the  pay  and  emoluments  thereof.  But  I 
am  distinctly  informed  by  the  Commissioner  of  Pensions,  that 
Ibis  was  the  ottly  limitation  imposed  by  the  usage  of  the  office,, 
pdor  to  the  act  of  15th  May,  1820,  on  the  payment  of  pensions 
for  disabilities  under  the  act  of  1812;  and  that  where  the  party 
left  the  army  at  the  time  he  was  disabled,  the  pension  was  con- 
sjifered  as  accruing  from  the  date  of  the  disability,  no  matter 
when  the  testimony  was  competed  or  produced.  This  being 
the  case,  all  persons  who  entered  the  army  under  that  law  had 
goodTeason  to  expect  that,  if  they  should  become  disabled, 
they  would  be  allowed  pensions  according  to  the  nature  of  their 
disabilities,  to  commence  from  the  time  when  they  should 
cease  to  receive  the  pay  and  emoluments  of  the  service.  The 
contract  between  them  and  the  government  was  not  precisely 
to  that  effect,  because  it  was  subject  to  the  contingency  that 
the  Presid^it  might  prescribe  other  segulations  which  might 
Umit  still  farther  the  commencement  of  the  pension.  But>  as 
this  power  has  not  been  exercised,  the  case  may  be  considered 
as  standiifg  precisely  on  the  same  ground  as  though  it  had  not 
existed. 

Under  these  circumstances,  it  appears  to  me,  that  from  the 
time  when  General  £ipley  was  disabled  by  a  wound  received 
in  the  line  of  his  duty,  he  had  a  just  claim  on  the  good  &ith  of 
the  nation  to  be  placed  on  the  pension-list  from  the  time  when 
his  pay  and  enatdaments  as  an  officear  should  cease*    And  ac« 
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cording  to  the  usage  of  the  office^  and  to  the  only  legtilation 
which  has  been  made  by  the  President,  touching  the  time  from 
which  the  pension  is  to  commence,  if  he  had  made  iiis  appli- 
cation at  any  timel^fore  the  enactment  of  the  act  of  the  15th 
May,  1820,  he  would  have  been  allowed  his  pension  fiom  the 
time  when  bis  pay  ceased^  which  I  understand  was  in  ¥801^ 
His  right  to  such  a  pension  was  not,  indeed,  an  absolute  one; 
but  it  was  founded  on  the  pledge  contained  in  the  act  of  1618, 
and  fortified  by  considerations  of  the  most  interesting  and  im* 
presfsive  character. 

The  effect  of  the  construction  given  by  my  predecessor  to 
the  law  of  1820  was  to  take  away. this  right;  and  though  it 
may  be  admitted  that  Congress  had  the  power  to  do  this,  yeit  I 
think  there  can  \>e  little  difference  of  opinion  as  to  the  harsh* 
ness  and  injustice  of  such  an  exercise  of  legislative  authority. 

In  regard  to  such  revolutionary  cases  as  might  be  presented 
under  the  act  of  1^0,  there  was  no  injustice  in  applying  the 
rule  given  in  the  2d  section  of  that  law,  because  all  claims  of 
that  sort  had  been  barred  by  lapse  of  time,  even  before  the  pas« 
sage  of  the  act  of  1806 — ^which  act,  as  well  as  the  act  reviving 
it,  had  expired;  and  because  that  act  also  contained  an  ex- 
press  provision  that  every  pension  under  it  should  ^*  commence 
on  the  day  when  the  claimant  shall  have  completed  his  testi- 
mony." This  being  the  rule  by  which  the  pensions  gratui- 
tously proffered  by  the  act  of  1806  were  to  be  governed,  there 
oould  be  no  objection,  to  repeating  the  same  rule  in  reference 
to  such  cases  (though  it  was  probably  unnecessary  to  have 
done  so)  in  the  act  of  1820.  But  such  a  rale,  when  af^Iied 
to  cases  arising  under  the  act  of  1812,  which  contained  nothing 
to  warn  parties  of  the  necessity  to  make  immediate  applica- 
tions, and  under  which  a  different  usage  had  obtained  up  to 
the  15th  of  May,  1820,  was,  in  my  opinion,  positively  unjust; 
because  it  defeated  the  expectations  which  persons  entering  the 
service  under  the  law  of  1612  bad  a  right  to  clierish;  made  no 
discrimination  between  cases  of  sui»ne  neglect  and  those  of 
forced  delay;  allowed  nothing  for  difficulties  occasioned  by 
sickness,  loss  of  papers,  or  other  unavoidable  accident;  and, 
above  all,  operated  retroactively  on  the  rights  of  parties. 

It  is  a  first  principle  in  the  interpretation  of  statutes^  that. 
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where  the  words  are  doubtful,  soch  a  construction  is  to  be  pre- 
ferred as  will  be  most  consistent  with  the  reason  and  justice 
of  the  case.  This  principle^  I  think,  would  have  justified  -my 
predecessor  in  construing  die  second  section  of  the  act  of  the 
15th  of  May,  18B0,  as  not  extending  to  cases  arising  under  the 
act  of  1811^;  and,,  were  I  not  restrained  by  the  respect  due  to 
superior  abiltty  and  learning,  I  would  say  that  such  a  con- 
struction was  demanded  by  that  principle. 

The  action  of  Congress  sufosequendy  to  the  law  of  1820  is 
also  caleuiateci  to  strengthen  the  doubts  above  expressed. 
That  act  revived  the  act  of  1806  for  one  year  only;  but,  by 
the  act  of  the  4th  <tf  February,  1822,  the  act  of  1806  was 
again  revived  for  six  years,  and  until  the  then  next  session  of 
Congress;  and  by  the  act  of  the  34th  of  May,  1828,  it  was 
once  more  revived  and  rendered  permanent.  Each  of  these 
last  named  reviving  acts  repeats,  in  kdc  verbal  the  second  sec- 
tion of  the  act  of  the  15th  of  May,  1820.  The  repeated  re- 
enactment  of  this  provision  is  altogether  inconsistent  with  the 
idea  of  its  being  a  general  or  pennanent  provision;  and  shows 
that,  in  the  judgment  of  the  legislamre,  it  had  expired  with  the 
expiration  of  the  acts  in  which  it  was  contained. 

Upon  the  whole,  I  entertain,  for  the  reasons  above  assigned, 
such  strong  doubts  as  ta  tibe  accuracy  of  the  interpretation 
heretofore  given  to  the  law  in  question,  and  so  decided  an 
opinion  as  to  the  injustice  of  the  law  itself,  if  the  construction 
given  to  it  is  the  correct  one,  that  I  cannot  but  hope  that  Con- 
gress may  even  now  interfere  in  these  cases,  and  carry  back 
the  penmoiK  to  the  time  when  the  disaUed  party  ceased  to  re- 
ceive the  pay  and  emoluments  of  the  service. 

2.  ^^Whether,  under  the  peculiar  circumstances  in  which 
the  applicant  was  placed,  the  law  was  a{q;^able  to  his  case?'' 

The  circnmstaoces  hers  referred  to  are  the  following : 

In  May,  1820,  a  large  balance  stood  to  the  debit  of  General 
Bipley,  in  the  accounting  offices,  for  anfears  of  money  received 
by  him  for  disbursement  dxiring  the  war  of  181 2.  Suits  were 
sabseqnendy  brought  against  him  to  recover  such  balance;  he 
resisted  the  recovery  on  the  ground  that  he  was  not  indebted 
to  the  United  States,  but,  on  the  contrary,  that  the  United 
Stetes  were  Justly  indebted  to  him;  wd,  after  various  gioceed- 
ToL.  m— 5 
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ings  in  the  controversy^  it  was  finally  disposed  of  by  a  rerdict 
in  favor  of  the  defendant^  which  closed  the  account  at  the 
treasury;  and^  according  to  the  certificate  of  the  jury ,  still  left 
General  Ripley  a  creditor  of  the  United  States  to  a  large  amount. 
Under  these  circumstances,  he  contends  that,  if  the  law  of 
1820  applies  to  other  than  revolutionary  cases,  it  ought  not  to 
afiect  him;  because,  as  he  alleges,  he  was  at  the  time,  and 
ever  after,  until  the  closing  of  his  account  by  the  verdict  in  his 
favor,  disqualified  by  law  from  drawing  his  pension;  and^ 
being  so  disqualified,  the  limitation  contained  In  that  act  did 
not,  and  could  not,  run  against  him,  until  it  ceased  to  exist 

The  disqualification  on  which  this  argument  is  founded  did 
not,  so  &r  as  I  can  discern,  exist  until  the  3d  of  March,  1823^ 
when  a  provision  was  first  introduced  into  the  act  ^^  making 
appropriations  for  the  military  service  of  the  United  States  for 
the  year  1823,"  (which  act  included  an  appropriation  for  in- 
valid pensioners,)  prohibiting  the  payment  of  any  money 
thereby  appropriated  to  any  person  for  his  compensation^  "  who 
is  in  arrears  to  the  United  States,  until  such  person  shall  have 
accounted  for,  and  paid  into  the  treasury,  all  sums  for  which 
he  may  be  liable,"  ^c.  This  prohibition  was  for  several  years 
incorporated  in  the  general  and  other  appropriation  bills;  and, 
in  1828,  was  enacted  as  a  permanent  law,  by  the  act  ^<to 
prevent  dedications  on  the  part  of  disbursing  agents  of  the 
government,  and  for  other  purposes,"  approved  January  25, 
1828.  This  inhibition,  in  my  opinion,  extends  to  the  case  of 
an  invalid  pensioner;  and  it  must,  therefore,  be  conceded  that, 
from  March,  1823,  until  the  balance  standing  against  General " 
Ripley  on  the  books  of  the  treasury  was  extinguished,  he  was 
disqualified  to  draw  his  pension,  even  had  it  been  previously 
allowed  to  him.  It  is  also  true,  as  a  general  rule,  that  statutes 
of  limitation  do  not  run  against  persons  disqualified  by  infitncy, 
interdiction,  or  any  other  cause,  to  enforce  their  claims;  all 
such  cases  being  usually  excepted  from  the  statutory  bar.  But 
it  does  not  appear  to  me  either  that  the  act  of  1820  can  with 
propriety  be  regarded  as  a  limitation  law;  or,  if  such  be  its  true 
character ,  that  the  case  of  General  Ripley  can  be  brought  within 
*^^.  principle  of  the  exceptions  above  stated.  The  statute  does 
not  attempt  to  prescribe  the  time  within  which  the  claim  is  to 
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he  preferred;  nor  did  the  disqualification  under  irhich  General 
IRijfley  labored  prevent  him  from  making  or  establishing  his 
claim.  He  might  have  preferred  and  established  it;  and^  al« 
thoogh  no  money  conld  have  been  paid  thereon  until  the  bal- 
ance standing  against  him  maa  extinguished,  yet,  on  the  closing 
of  bis  accounts,  he  'would  have  been  entitled  to  receive  all  that 
had  accrued  during  the  interval,  and  to  be  regularly  paid  there- 
after. If,  then,  the  second  section  of  -the  act  of  1820  applies 
^o  this  case,  I  must  be  considered  as  answering  the  present 
question  in  the  negative, 

3.  <^  Whether  the  rale  which  declares  that  the  evidence  is 
complete  only  when  the  papers  are  duly  mUhenHoatedy  and  all 
ob)ecKons4o  the  daim  oease,  is  conformable  to  the  spirit  of  the 
iaw?'^ 

The  accuracy  of  the  rule  being  dius  called  in  question,  I 
•tiiink  it  my  duty  to  state  my  views  on  the  subject,  although 
itherule  itself  is  in  entire  conformity  to  the  second  opinion  of 
the  Attorney  General  in  the  case  of  Colonel  Johnson,  dated 
the  19th  of  Joly^  1822,  which  opinion  was  the  result  of  a  very 
mature  consideration;  and  although  it  has  also  been  adopted 
in  the  Presidient's  regulation  of  the  18th  of  April,  1829. 

The  first  section  of  the  act  of  the  15th  of  May,  1820,  refers 
us  to  the  act  of  the  10th  of  Aprils  1806;  and  whatever  would 
^ompleie  the  testimony  under  that  act  must  certainly  be  suffi- 
cient. .  Now,  the  second  sectian  of  the  act  of  1806  expressly 
prescribes  the  rules  and  regulations  which  are  to  be  complied 
with  in  substantiating  claims.  They  consist  of  certain  jHooft 
*  to  be  made  by  affidavits  beiore  the  judge  of  the  district,  or  one 
of  the  judges  of  the  Territory  in  which  the  claimant  resides,  or 
before  some  person  specially  authorized  by  commission  fiom 
said  judge;  and  afi»r  the  proo&  have  been  duly  submitted  to 
the  proper  judge  or  conunissioner^  he  is  to  '^certify,  in  writing, 
his  opinion  of  the  credibility  of  the  witnesses  whose  affidavits 
he  shall  take,  in  all  these  cases  where  it  is  said  the  proof  shall 
be  made  by  a  credible  witness  or  witnesses;  and,  also,  that 
^e  examining  physician  or  surgeon  is  reputable  in  his  pro- 
fession." The  third  section  provides  that  the  judge  or  com- 
missioner shall  transmit  a  list  of  such  daims,  accompanied  by 
the  evidence^  affidavits,   certificates,  and  proceediqgs   had 
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IbereoB,  ^^  noting  parlieuivl]r  the  day  on  wfaicfa  the  tesAmmj 
was  closed  befcie  hkn/'  to  the  Secretary  of  War,  &c.  And 
the  fourth  section  of  the  same  act  of  1806  deckoes  <Hhat  e^erj 
pension;  or  increase  theieof  by  Tirtue  of  this  act,  shaB  confer 
mence  on  the  day  when  the  ehinnat  shall  have  completed  hia 
testimony  before  the  anthority  piDper  to  take  tiie  same/' 
Under  the  act  of  1806,  it  is  therefore  mnifest  Aat  the  date  of 
the  last  affidavit;  or  last  oral  examinatioii  on  oaAt,  before  ibe 
judge  OP  commissioner,  was  the  true  date  fiom  which  the 
pension  was  to  commence;  and  as  this  nde  is  referred  teand 
adopted  by  the  act  of  1820,  I  do  not  see  how  any  other  formal- 
ily;  not  reqnired  by  the  act  ^^  thereby  rehired  and  oootinaedl 
in  force/'  can  be  made  the  t^  of  the  completing  of  the  tests- 
mony  ^^pursuant^^  to  tbeact.  If  farther  evidence  be  necessary 
to.  ofuthentioaie  the  proceedings,  the  President,  or  the  Secre* 
tary  of  War  acting  onder  his  authority,  may  undoubtedly  re> 
quire  it;  and  so  far  the  Pte^ident's  legnlatioB  of  the  18th  of 
April,  1829,  may  be  regarded  as  poriectly  consistent  with  the 
act  of  1820.  But  I  am  clearly  of  opinion  that  the  rule  refened 
to  in  the  question  I  am  considering,  and  the  opinion  on  which 
it  was  originally  founded,  and  the  regulation  by  which  it  ia 
now  continued,  so  ftr  as  they  postpone  the  eommencemeat  of 
the  pension  to  any  day  later  than  that  on  which  the  testimony 
was  closed  before  the  ofl&cer  taking  it,  is  repugnasit  not  only  w 
the  spirit,  but  to  the  express  words  of  the  act  of  1820.  . 

The  remaining  question  proposed  by  the  OoBuniasioner  is 
fully  met  and  disposed  of  by  the  conclusion  just  e:qMsaed* 

lam,  sir,  4(c.,&c.,  * 

B,  P,  BUTLER. 

To  the  Secretary  op  War. 


PENS10K8  to  widows, 

TUs  ojiinion  witK^rawt  that  ^diTcretf  <nr  th6  Hh  of  Fcbravry  TasC^  amt  hfw 
down  the  law  as  the  same  waa  expreeaed  by  Mr,  Wirt  in  hia  opinion  of  tkr 
9th  of  June,  1825,  treating  a  pennon  to  a  widow  aa  a  veeted  right,  ceaaing^ 
npon  her  marriage  as  to  further  dain  vpoa  the  govemxnent^but  rtnainiaf 
valid  for  anreara* 
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The  nghfli  of  Uk  mnira;  hmbajid  km  mad  to  tluMo  an-ean,  depend  upon  the 
iawi  of  tbe  State  where  the  partMH  Miidcd  at  the  time  of  the  wife's  demifle. 

Jiri^S,  1836. 

Stft:  The  claimant  refemd  to  ia  your  lettar  of  the  26th  of 
Jiuiuajry  fani,  (ou  whose  ease  I  expressed  an  opinion  adyeisely 
lo  his  daim,  by  my  letter  of  the  9th  of  February,)  having  sug- 
gested to  me  that  he  had  reason  to  believe  that  a  different  deci- 
sion had  been  made  by  one  of  my  predecessors,  I  withdrew 
my  letter  from  your  de{«rtment,  a  few  days  since,  lor  the  pur* 
pose  of  re-examining  the  subject. 

Supposing,  when  I  received  your  eommunication,  that  the 
^estion  proposed  to  me  was  one  which  had  never  been  con* 
sideied  in  this  ^ce,  nor  affscted  by  any  usage  in  your  depart- 
ment, I  gave  to  it  such  a  reply  as  the  language  of  the  navy 
pension  laws  seemed  to  me  to  require.  I  cannot  say  that  my 
own  impcessions,  as  to  the  intent  of  Congress  in  the  enactment 
of  those  laws,  is  changed  by  any  subsequent  reflection  bestowed 
upon  them;  but,  on  a  diligent  examination  of  the  records  of  the 
<jffice,  I  have  found  an  opinion  which  takes  an  entirely  differ- 
ent view  of  the  subject,  and  which  appears  also  to  be  supported 
by  the  usage  of  your  department^-^on  which,  indeed,  it  was 
very  much  founded.  And  as  I  am  not  only  very  willing  to 
yield  my  own  impressions,  on  a  question  of  this  nature,  to  such 
authority,  but,  indeed,  think  it  due  to  consistency  of  adminis-' 
tration  and  the  rights  of  parties  that  t  should  do  so,  I  beg  leave 
to  recall  the  decision  heretofore  given,  and  to  apply  to  the  case 
the  principles  dius  established  or  confirm<^d  by  my  predecessor. 

The  case  slated  in  your  letter  of  the  26th  January  is  as  foU 
lows:  '^  During  the  late  war  with  England,  an  individual  was 
killed  on  board  of  a  private  armed  vessel  of  the  United  States, 
in  an  action  with  a  British  ship.  His  widow  did  not  apply 
Ar  a  pension.  She  married  again;  but  the  second  husband, 
during  her  life,  did  not  prefer  the  claim.  After  her  death,  he 
demanded  the  pension  from  the  date  of  the  first  hasband's 
death  to  the  time  of  the  second  maitiage.  The  woman  had  no 
children.'* 

On  this  case  you  inquire,  1st,  Whether  a  pension  shall  be 
paid  ?  and,  if  so,  2d,  Who  is  the  proper  person  to  receive  it? 
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The  opinicn  of  the  Attorney  Genefal  dated  the  9th  of  June^ 
1825,  and  transmitted  on  that  day  to  the  Secretary  of  the  Navy^ 
settles  the  first  of  these  questions  in  the^  qfirmaHve. 

In  that  case,  as  in  the  present,  a  person  had  lost  his  life 
during  the  lato  ivar,  while  in  Ihe  Hue  of  his  duty  on  board  a 
private  armed  vesseL  He  left  a  widow  «nd  children  ttnder.  th& 
age  of  si:cteen..  No  applicaiion  ior  a  pension  was  {Referred 
until  1825>.  before  which  time  the  widow  had  iAiermarried* 
After  he»  remarriage^  she  applied  for  a  pension  on^  behalf  of  hec 
children,  (some  of  whom  wete  under  sixteen)  and^  akso^for  the 
portion  of  the  pension  between  the  death  of  her  first  husband 
and  her  second  marriage.  The  Attorney  G€Beral>  in  an  elabo- 
rate opinion,,in  which  he  stated  the  provisioBS  of  the  laws,  and 
the  practical  construction  which  he  understood  they  had  re- 
ceived  in  the  Navy  Department,,  decided  thatithe  widow  had  a 
vested  and  perfect  right  to  the  pension  during  her  wid«>whood,. 
and  that  her  right  to  receive  it  for  that  penod  was  noiaffiictad 
by  her  subsequent  marriage. 

The  precise  point  now  preserved  waa  not,  indeed,,  submitted 
for  decision  in  that  case^  but  the  principle  laid  down  by  the 
Attorney  General,  and  the  reasoning  of  his  opinion,  are  equally 
applicable  to  the  present  claim,^  as  you  will  perceive  on  referring 
to  the  opinion,  which,  I  take  for  granted,  may  be  found  on  the- 
files  of  your  department.  Indeed^  he  puts,  by  way  of  illustra- 
tion, the  very  case  involved  in  your  question,  and  speaks  of  it 
as.  having  been  settled  by  the  practice  of  the  department.  ^^  I 
understand,"  says  the  opinion,  ^Hhat  even  where  the  widow 
has  intermarried  before  she  has  made  any  aj^lication,.  or  has- 
died  before  she  has  made  any  application,  the  uiuibrm  practice 
of  the  department  has  been,,  net  to  consider  the  af^lication  too- 
late  for  all  that  was  due  at  the  time  of  her  intermarriage  or 
deathy  the  department  having  heretofore  considered  that  aa 
having  been  done  which  ought  to  have  been  done."'  And  he 
proceeds  to  express  his  approbation  of  the  practice  as  conform- 
able  to  the  spirit  and  design  of  the  law.  For  a  ikller  exposi- 
tion of  the  grounds  on  which  the  opinion  of  my  predecessor 
was  founded,  I  beg  leave  to  refer  you  to  the  document  itself. 

Your  second  question  must  be  solved  by  applying  to  the 
present  case  the  rules  of  law  in  legard  to  the  right  of  the  hii&>. 
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baad  in  the  property  of  his  wife,  in  force  in  the  State  where 
the  parties  resid^  at  the  time  of  his  wife's  death.  By  the  law 
of  England,  the  husband,  if  he  survives  his  wife,  is  entitled  to 
administer  on  her  estate,  and  to  recover  all  debts  due  to  her  at 
the  time  of  marriage,  and  all  her  other  outstanding  choses  in 
action,  for  his  own  use,  subject  only  to  his  liability  for  debts 
contracted  by  her  whilst  a  femme  sole,  to  the  extent  of  the 
assets  received  by  him.  This  is  the  general  rule  in  the  Amer- 
lean  States;  though  in  Maryland,  and  perhaps  in  some  other 
States,  the  husband  has  been  relieved  from  the  necessity  of 
Caking  out  letters  of  administration* 
I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER 
To  the  Sbcrbtart  of  the  Navt« 


PENSIONS  TO  WIDOWS, 

The  widow  of  a  aaster-aVamui  in  the  nayy  of  the  United  States  who  died  is 
consequence  of  a  fail  through  the  hatchway  of  the  United  States  ship  Onti^ 
no,  (who  was  an  officer  within  the  act  of  1813,)  is  entitled  to  a  pension.— 
(See  opinion  of  Attorney  General  of  March  31,  18125.) 

U  the  bosband  is  to  be  regarded  only  as  a  seaman,  and  the  widow  not  within 
the  act  of  1813,  she  is  referred  to  the  act  of  3d  March,  1817,  as  all  rights  under 
that  law  are  saved,  althot^h  the  act  has  been  since  repealed. 

The  right  of  a  widow  under  the  act  of  Congress  to  so  much  money  per  annum 
on  the  happening  of  a  certain  event  is  vested,  and  not  defeated  by  her  subse- 
quent marriage  only  from  the  time  of  the  marriage.— (See  o{Mnion  of  9tli 
June,  189S.) 

The  result  is  that  the  applicant  is  entitled  to  a  pension  of  ten  years  prior  to  the 
act  of  the  3(hh  of  June,  1834,  and  under  it  to  a  pension  of  five  years,  to  com* 
mence  on  the  day  of  the  passage  thereof. 

Attorney  Gensral's  Office^ 

AprU  6, 1836. 
Sir:  In  your  letter  of  the  10th  of  February  last,  you  state 
that  on  the  18th  of  May,  1816,  Benjamin  White,  master  at- 
artns  in  the  navy  of  the  United  States,  died  in  consequence 
of  a  &11  through  the  hatchway  of  the  United  States  ship  Onta- 
rio, leaving  a  widow,  who  now  for  4he  first  time  claims  a  pen- 
sion. I  infer  from  your  letter,  (though  the  facts  are  not  dis- 
tinctly stated^)  th^t  Mr.  White  was  killed  in  the  line  of  his 
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ixtiyy  and  also  that  Mrs.  White  has  not  been  married  since 
her  husband's  death.  After  referring  me  to  various  acts  of 
Congress  applicable  to  the  subject,  you  request  me  to  inform 
you  ^*  whether,  in  my  opinion,  the  benefits  of  these  laws  ought 
to  be  now  extended  to  Mrs.  White;  and  if  not,  wheth^  she  is 
entitled  to  any  pension;  and  if  entitled,  at  what  time  the  pen^ 
non  should  commence,  and  for  what  period  should  it  be  al* 
lowed?" 

The  acts  <^  Congress  in  relation  to  navy  penaionSvare  iso  nii« 
merous  and  intricate,  that  I  have  found  it  a  task  of  no  little 
labor  and  difficulty  to  extract  irom  them  a  satis&ctory  reply  to 
your  queries;  especially  as  I  find,  on  a  careful  examination  of 
the  records  of  this  office,  that  many  of  their  provisions  have^ 
from  time  to  time,  been  referred  to  this  office  for  construction^ 
and  that,  on  several  of  those  occasions,  the  decision  appears  to 
have  been  founded  rather  on  the  usage  of  your  department  than 
on  the  language  of  the  legislature. 

To  secure  uniformity  of  judgment,  and  conform,  as  for  as  I 
can,  to  &e  practice  which  has  heretofore  obtained  in  analo^ 
gous  cases,  I  shall  take  up  the  case  of  Mrs.  White  at  the  date 
of  her  husband's  death,  and,  by  the  aid  of  the  decisions  made 
by  my  predecessors,  endeavor  to  dispose  of  it  in  accordance 
with  the  {principle  of  those  decisions. 

On  the  18th  of  May^  1815,  the  only  laws  applicable  to  the 
subject  were  the  acts  of  the  13th  of  February,  1813^  and  the 
4tb  of  March,  1814. 

According  to  the  construction  given  to  the  act  of  1813  by 
the  Attorney  General,  in  his  opinion  of  the  31st  of  March,  1825, 
it  embraces  every  case  of  an  officer  killed  in  the  line  of  his 
duty,  whether  killed  in  batde  or  by  casualties;  and  the  case  of 
Benjamin  White  was  therefore  within  it,  provided  he  is  to  be 
considered  ua  an  (^er — for  the  act  does  not  extend  to  sea- 
men.  I  am  by  no  means  certain  that  a  master-at-arms  is  an 
officer  of  the  navy,  within  the  meaning  of  the  act  of  the  aOth 
Jianuary,  1813.  In  the  acts  of  Congress  then  in  force^  he 
was  called  and  treated  as  tLpeity  ^^icer,  as  contradistinguished 
ilNn  aeaman.  I  am,  therefore,  inclined  to  think  he  was  an 
qficer  within  the  act  of  1813,  and  that  his  widow  was,  accord- 
kigly>  entitled  to  the  benefits  of  that  law^  hut,  as  this  is  a  ques^ 
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tion  which  belongs  rather  to  the  naval  serYice  than  to  this 
office^  I  shall  not  express  a  positive  opinion  thereon. 

If  the  act  of  February^  1813,  did  not  embfttce  this  case, 
tfien  Mrs.  White^  at  the  lime  of  her  husband's  death,  was  not 
entitled  to  any  pension;  because  the  act  of  the  4th  of  March, 
1814,  as  ezpoundod  in  the  above-cited  of^nion,  was  confined 
to  pearsoDS  sMn  by  wounds;  (Mid,  so  ftr  as  q^^E^s  are  coin 
cemed,  its  piovirions  were  entirely  retro8pective--coveriBg 
those  cases,  and  those  only,  in  which  officers  had  been  shAm 
in  the  line  of  their  duty,  between  ^he  18th  of  July,  1812,  and 
tiie  date  of  the  law. 

According  to  the  constructinn  thus  given  to  these  two  acts, 
White,  if  an  ^feery  was  embraced  in  the  act  of  1813,  and  not 
in  that  of  1814;  but,  if  not  an  officer,  he  was  not  embraced  in 
either:  not  in  tl^  act  of  1813,  because  that  act  is  confined  to 
^kers;  and  not  in  that  of  1814,  because  that  is  confined  to 
persons  ^iedn,  and  did  net  extend  to  deaths  by  casualties. 

But  it  is  to  be  observed  that  the  act  of  the  4th  of  M«ffch, 
1814,  was  subsequently  extended  by  the  amendatory  act  of  the 
3d  of  March,  1817,  so  as  to  include  o^Eosrf  as  well  as  secunen 
m  all  eases,  and  so  also  as  to  include  deaths  by  diseasd  and 
casualties;  and  that,  under  this  amendatory  act.  Mis.  White 
would  have  been  emitted  to  a  pension,  whether  her  husband 
be  considered  as  an  officer  or  a  seaman.  It  is  true  that  the 
amendatory  act  of  1817  was  repealed  by  the  act  of  the  22d  of 
January,  1824,  but  with  a  saving  of  penaons  already  granted, 
and  of  all  rights  acenied  under  it. 

So  much,  then,  may  be  considered  as  certain,  viz:  that 
Mrs.  White,  provided  her  husband  be  regalrded  as  an  efficery 
was  entitled,  under  the  act  of  1813,  at  her  husband's  death — 
and,  if  not  an  officer,  then  under  the  act  of  the  3d  of  March, 
1817,  itQm  the  date  of  that  act — to  the  ordinary  pension  of  five 
years'  half  pay. 

Then  comes  the  act  of  the  16th  of  April,  1818,  in  addition 
tfk  the  act  of  the  40i  of  March,  1814;  but,  as  both  sections  of 
this  law  apetate  exclusively  to  persons  who  s^nrved  in  private 
mned  ships,  tbey  have  no  bearing  on  the  present  case,  and 
«iay'  be  laid  out  of  view. 
Next  in  ordejr  of  time  is  .the  act  of  the  3d  of  March,  1819,  ex*> 
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tending  the  term  of  half-pay  pensions  previously  granted  by 
law  to  the  widows  and  children  of  certain  officers,  seamen, 
and  marines  who  had  been  killed  or  died  in  the  naval  service^ 
for  an  additional  term  of  five  years.  But  this  act  did  not  apply 
to  Mrs.  White's  case,  whether  her  right  be  regarded  as  com- 
mencing under  the  act  of  1813,  or  under  that  of  1817;  because 
it  is  expressly  confined  to  the  cases  of  persons  killed  or  dying 
'Muring  the  late  war;"  and  White  was  killed  in  May,  1816^ 
after  the  termination  of  the  war.  The  same  remsffk  must  be 
made  as  to  the  act  of  the  22d  of  January,  1824,  '^fiuther  ex- 
tending the  term  of  halfpay  pensions,"  &.C.;  the  acts  of  the  9th 
of  April,  1824,  or  the  26th  of  May,  1824,  (which  are,  moreover, 
confined  to  private  armed  ships;)  and  the  1st  section  of  the  act 
.  of  the  23d  of  May,  1828, '' extending  the  term  of  certain  pen- 
sions chargeable  on  the  navy  and  privateer  pension  fiinds." 

But  the  act  of  the  28th  of  June,  1832,  <^  further  to  extend 
the  pensions  heretofore  granted  to  the  widows  of  persons  killed, 
or  who  have  died,  in  the  naval  service  i"  is  not  confined  to 
eases  which  occurred  during  the  war.  It  provides  <<  that,  in 
all  cases  where  provision  has  been  made  by  law  for  the  five 
years'  half-pay  to  widows  ahd  children  of  officers,  seamen,  and 
marines  who  were  killed  in  battle,  or  who  died  in  the  naval 
service  of  the  United  States,  and,  also,  in  all  cases  where 
provision  has  been  made  for  extending  the  term  of  five  years, 
in  addition  to  any  term  of  five  years,  the  said  provision  shall 
be,  and  is  hereby,  fiirther  extended  for  an  additional  term  of 
five  years,  so  far  as  respects  widows  only;  to  commence  at  the 
end  of  the  current  or  last  expired  term  of  Awe  years,  in  each 
case,  respectively." 

This  latter  act  embraces  the  case  of  Mrs.  White,  and  adds 
five  years  to  the  five  years  before  allowed  by  the  act  of  1813  if 
her  husband  was  an  <^cer,  and  by  that  of  1817  if  he  be  re- 
garded as  a  seaman  merely;  thus  making  the  pension  equal  to 
ten  years'  half-pay. 

The  last  act  to  be  referred  to  is  that  of  the  30th  of  June, 
1834,  which  provides,  among  other  things,  that  all  the  provi- 
sions and  benefits  of  the  act  of  the  28th  of  June,  1832,  *^  be 
continued  for  another  term  of  five  years  to  all  those  widows 
who  have  heretofore  had  the  benefit  of  the  same.'' 
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Having  thus  collected  and  examined  the  various  statutes  by 
which,  as  I  suppose,  the  case  must  be  determined,  I  jNroceed 
to  inquire  whether  the  benefit  of  these  laws,  or  any  of  them, 
onght  now  to  be  extended  to  Mrs.  White. 

1  find  this  question  substantially  answered  by  the  opinions 
of  my  predecessors.  In  an  opinion  dated  the  9th  of  June, 
1825,  and  transmitted  under  that  date  to  the  Secretary  of  the 
Navy,  the  Attorney  General  speaks  of  the  rights  acquired  by 
the  widow  under  the  1st  section  of  the  act  of  March  4, 1814. 
Here  is  a  certain  right  which  the  law  says  shall  accrue  to  the 
widow  on  the  happening  of  a  certain  evi^nt — that  of  her  hus- 
band having  died  by  reason  of  a  wound  received  in  the  line  of 
his  duty  on  board  of  a  private  armed  vessel.  The  law  does  not 
require  either  that  an  application  should  be  made  by  her,  or 
that  any  thing  else  should  be  done  in  order  to  consummate  her 
right.  It  isconsummated  by  the  mere  fact  of  the  death  of  her 
husband  under  the  circumstances  already  mentioued.  It  is  a 
vested  right  to  so  much  money  per  annuin>  for  five  years — sub- 
jeet,  however,  to  be  discontinued  and  defeated  by  her  death  or 
mamage  at  any  time  within  that  term;  but  a  vested  and  perfect 
right  during  the  time  that  she  continued  to  live  the  widow  of 
the  deceased  husband,  and  not  defeated  by  her  subsequent  in- 
termarriage,  except  from  the  time  at  which  such  intermarriage 
takes  place. 

Such  1  understand  to  have  been  the  uniform  practice  undes 
this  act  ever  since  its  adoption;  and  I  confess  that  I  see  no 
reason  for  changing  the  practice.  Although  the  foregoing  ob- 
servations were  made  in  reference  to  a  case  arising  under  the 
1st  section  of  the  act  of  1814,  (which  section  relates  U}  private 
armed  ships,)  the  principle  laid  down  by  the  Attorney  General 
b  equally  applicable  to  other  cases. 

He  also  says  that  the  right  of  pension  does  not  depend  on 
the  necessities  of  the  parties.  ^^  It  is  given  to  the  widows  and 
children  of  officers  and  men,  of  rich  and  poor,  without  regard 
to  their  circumstances.  ,  It  is  in  the  nature  of  an  absolute  en- 
gagement or  promise  made  to  those  officers  and  men,  that  if 
they  fall  in  the  service  of  their  country,  so  much  shall  be  paid 
to  their  wives  and  children,  without  inquiry  into  the  fact 
whether  they  stand  in  need  of  it  or  not.    Nor  is  there  any 
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condition  annexed  to  the  promise,  that  the  money  shall  be  paid 
if  applied  for  in  a  given  time,  or  in  a  given  state  of  things.  It 
is  bottomed  only  on  the  single  condition  that  the  husband  and 
&ther  shall  die  in  the  service  of  his  country;  on  the  happening 
of  which  condition,  the  public  engagement  becomes  a  debt, 
which  is  as  much  property y  and  the  property  of  the  widow  and 
children^  as  any  bond  which  the  deceased  may  have  left  to 
them  by  his  will.'* 

He  therefore  aflBlrmed  the  validity  of  the  practice  which  had 
obtained,  as  then  stated  to  him,  in  the  Navy  Department. 

In  accordance  with  these  views,  I  am  therefore  of  opinion 
that  Mrs.  White  is  now  entitled  to  receive  the  pension  for  five 
years,  secured  to  her  by  the  act  of  1813,  or  by  the  act  of  1817, 
as  you  may  decide  in  respect  to  the  class  to  which  her  husband 
belonged — (in  the  first,  the  five  years  will  have  ended  the  18th 
of  May,  1820;  in  the  latter,  on  the  3d  of  March,  1822;)— and 
also  for  the  additional  five  years  given  by  the  act  of  1832. 

In  an  opinion  dated  the  27th  of  October,  1832,  and  trans- 
milted  to  the  Secretary  of  the  Navy,  the  Attorney  General  de- 
cided that  the  act  of  Jane  28, 1832,  embraced  in  its  provisions 
the  widows  of  the  different  classes  therein  mentioned;  ''and 
that  the  pension  of  the  widow,  in  each  case,  is  to  commence 
at  the  end  of  the  current  or  last  expired  term  of  five  years. '*^ 
The  five  years  added  by  this  law  will  therefore  have  expired, 
in  the  one  case,  on  the  18th  of  May,  1825;  and,  in  the  other, 
on  the  %l  of  March,  1827. 

In  regard  to  the  law  of  June,  1834,  my  first  impression  was 
tfiatit  did  not  include  Mrs.  White's  case;  because  it  seemed 
to  me,  on  a  cursory  examination  of  the  act,  that  ''she  had  not 
heretofore  had  the  benefit"  of  the  act  of  the  28th  of  June, 
1832.  But,  on  further  reflection,  I  am  inclined  to  think  that 
Congress,  by  those  words,  meant  merely  to  require  that  the 
widow  should  be  one  who  was  embraced  within  the  law  of 
1832,  and  therefore  entitled  to  its  benefits;  and  who,  in  that 
sense,  might  be  said  to  have  "had  the  benefit  of  the  same;" 
and  that  they  did  not  intend  to  make  the  actual  receipt  and 
enjoyment  of  the  pension  prior  to  the  30th  of  June,  1834,  a 
condition  precedent  to  the  operation  of  the  act  of  that  date.  I 
am  confirmed  in  this  opinion  by  another  point  adopted  and 


Digitized  by  VjOOQIC 


TO  THE  SECRETARY  OP  THE  NAVY.  77 

Peii«ioii«  to  Widow** 

decided  by  the  Attorney  General  in  the  opinion  of  the  9th  of  > 
June,  1826^  before  referred  to.  He  remarks^  in  reference  to  the 
language  of  the  acts  of  the  I6ih  of  April,  1818,  and  the  9th  of 
April,  1824,  extending  pensions  previously  granted,  (the  first 
of  which  extending  acts  is  confined  to  cases  ^*  where  a  person 
has  been  put  on  the  pension-list  or  granted  a  certificate  of  pen- 
aion,"  under  the  former  law;  and  the  other  of  which  is  con- 
fined  to  the  '<  pensions  of  persons  who  now  are  in  the  receipt 
thereof/^)  that  he  understands,  <Mf  a  widow,  whose  rights 
commenced  under  the  act  of  1814,  now,  for  the  first  time, 
makes  an  application  fcr  her  pension  under  qfi  the  past  acts, 
no  difficulty  aases  to  her  now  receiving  all  that  these  acts  give 
her,  [xovided  that  she  still  remains  the  widow  of  the  deceased, 
I  understand,  also,  that  even  where  she  has  since  intermarried 
before  she  has  made  any  application,  or  has  died  before  she  hae 
made  any  application,  the  uniform  practice  of  the  department 
has  been  not  to  consider  the  application  too  late  for  all  that  was 
due  at  the  time  of  her  intermarriage  or  death;  the  department 
having  heretofore  considered  that  as  having  been  done  which 
ought  to  have  been  done.  It  is  a  libeial  exposition  of  these 
acts,  in  advancement  of  the  public  policy  on  which  they  were 
founded;  and  I  see  no  sufficient  cause  to  disturb  it  by  lecomr 
mending  a  change/' 

The  language  of  the  act  of  1834  is  certainly  not  so  strong  as 
that  used  by  either  of  the  acts  first  referred  to;  and  I  have, 
therefore,  the  less  hesitation  in  ap]dying  the  principle  of  the 
above  extract.  iThis  will  add  another  term  of  five  years,  to 
Gonmience  from  the  passage  of  the  act  of  1884. 

The  result,  then,  is,  that  acccnrding  to  the  laws,  usages,  and 
decisions  above  stated,  Mrs.  White  is  entitled  to  a  pension  of 
ten  years  prior  to  the  act  of  the  30th  of  June,  1834;  and,  under 
the  latter  act,  to  a  pension  of  ^«e,  to  commence  firom  the  day 
of  the  passage  tfiereof. 

1  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 

To  the  SscaBTAHir  of  t»b  Navt. 
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LIABILITY  OF  MARSHALS  AND  RIGHTS  OF  EXECUTION  D^TORS. 

Marshals  are  liable  to  account  to  the  United  States  for  moneys  paid  to  their  de- 
puties  on  execution,  even  though  the  return  day  of  the  execution  may  hare 
passed ;  and  defendants  in  such  execution  who  shall  have  paid  money  on  the 
same  after  the  return  day,  are  entitled  to  be  credited  at  the  treasury  for  such 
payments. 

Attorney  General's  Office, 

4pn/ 7, 1836. 

Sir:  I  have  had  the  honor  to  receive  3rour  letter  of  the  25th 
ultimo,  in  relation  to  the  case  of  Col.  William  Tennille. 

It  appears  from  the  communication  of  the  Second  Comp* 
troller,  and  the  documents  referred  to  by  him,  that  in  1823  the 
United  States  recovered,  in  the  district  court  for  the  district 
of  Georgia,  a  judgment  against  Colonel  Tennille,  on  which 
an  execution  was  duly  issued  to  the  marshal,  tested  the  12th 
August,  1823,  and  returnable  at  the  next  November  term  of 
the  court.  This  execution  was  placed  by  the  marshal  in  the 
hands  of  one  of  his  deputies  to  be  executed.  It  was  not  re* 
turned  according  to  the  exigency  thereof,  nor  does  it  appear 
that  any  step  was  taken  thereon  prior  to  the  tetum  day.  After 
the  return  day,  certain  property  of  the  defendant  was  levied  on 
by  the  deputy  marshal;  but,  as  would  seem,  never  sold  by  him, 
nor  has  the  execution  ever  been  returned.  But,  after  the  re- 
turn day,  several  payments  were  made  on  the  execution  by 
Colonel  Tennille  to  the  deputies  of  the  marshal,  which  were 
duly  endorsed  on  the  execution,  but  parts  only  of  which  were 
paid  over  by  them  to  the  marshal,  and  by  him  to  the  United 
States.  Colonel  Tennille  claims  to  receive  a  credit  for  the 
whole  sum  thus  paid  by  him  to  the  deputies,  and  by  them  en- 
dorsed on  the  execution.  But  the  Third  Auditor  has  disal- 
lowed the  credits  claimed,  except  for  so  much  as  was  paid  to 
the  marshal;  being  of  opinion,  in  respect  to  the  residue,  that  as 
the  execution  was  out  of  date  when  the  money  was  paid  to  the 
deputy  marshal,  the  marshal  cannot  be  held  to  account  therefor 
to  the  United  States.  Colonel  Tennille  having  appealed  to  the 
Second  Comptroller,  that  officer  desires  my  opinion  en  the 
question  '^whether  Colonel  Tennille  is  legally  discharged  from 
his  liability  on  the  execution,  in  the  full  amount  by  him  paid 
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to  the  deputies  of  the  marshal,  and  by  them  endorsed  on  the 
execution;  or  only  for  that  part  by  him  paid  to  the  deputies^ 
which,  in  good  faith,  waa  paid  over  to  the  United  States  ?" 

The  objection  of  the  Third  Auditor  is  founded  on  the  as- 
sumption that  the  moneys  in  question  were  not  paid  during 
the  life  of  the  execution ;  and  but  for  certain  laws  of  the  State 
of  Georgia,  which  do  not  appear  to  have  been  laid  before  him, 
there  would  certainly  be  much  reason  for  that  view  of  the  case. 
It  must  also  be  admitted,  as  a  general  rule,  that  an  execution 
not  begun  to  be  executed  before  its  return  day  cannot  after- 
wards be  pnxseeded  on.  According  to  the  English  practice, 
and  to  that  of  most  oi  the  American  States,  it  must  be  returned, 
and  new  process  must  be  issued  in  its  stead.  In  some  of  the 
States,  however,  the  execution  may  be  renewed;  and  that 
seems  formerly  to  have  been  the  course  in  the  State  of  Georgia. 
But  as  early  as  1799,  (and  perhaps  even  at  an  earlier  date,)  the 
statutes  of  Georgia  expressly  provided  that  all  executions  is« 
sued  out  of  the  courts  of  that  State  ^^shall  be  of  full  force  until 
satisfied,  without  the  same  being  obliged  to  be  renewed  on  the 
court  roll  from  year  to  year,  as  heretofore  practised;"  and  by 
the  act  of  Congress  of  the  19th  of  May,  1828,  executions  in 
the  courts  of  the  United  States,  and  the  proceedings  thereon, 
are  to  be  the  same  as  were  then  used  in  the  courts  of  the  States 
respectively,  unless  subsequently  altered  as  authorized  by  this 
act.  But  as  all  the  payments  in  this  case  were  made  before 
the  passage  of  the  act  of  1828,  the  case  must  be  governed  by 
the  judiciary  act  of  IScptember,  1789,  which  declared  that  the 
proceedings  on  executions,  and  other  process  in  the  courts  of 
the  United  States,  should  be  the  same  in  each  State  as  were 
then  used  in  the  supreme  court  of  such  State,  subject  to  such 
alterations  and  additions  as  might  be  made  by  the  courts  of 
the  United  States.  I  have  not  been  able  to  scertain  whether 
the  statutory  regulation  above  quoted  from  the  laws  of  Georgia 
was  in  force  in  September,  1789;  or,  if  not .  then  in  force, 
whether  it  had  been  adopted  by  the  district  court  of  the  United 
States  prior  to  1828.  From  the  course  taken  by  the  marshal 
and  his  deputies  on  the  execution  against  Colonel  Tennille, 
I  should  infer  that  the  modem  Georgia  practice  was  under* 
stood  to  be  in  force;  and  if  it  was^  then  there  can  be  no  doubt 
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as  to  the  right  of  Colonel  Teanille  to  the  credits  claimed  by 
him. 

If  I  could  suppose  that  the  claim  of  Colonel  Tennille  turned 
exclusively  on  the  question  whether  the  execution  was  in  life 
at  the  time  when  the  payments  were  made  by  him,  I  should 
suspend  my  opinion  until  that  question  could  be  decided  by 
a  proper  appeal  to  the  district  court  of  Georgia;  But  as  i  am 
well  satisfied  that  his  right  to  be  credited  for  all  the  moneys 
paid  by  him  in  the  present  case  does  not  necessarily  depend 
on  the  decision  of  that  question,  I  do  not  think  it  ncedfiil  to 
subject  him  or  the  United  StateeT  to  the  expense  and  delay  of 
such  an  appeal. 

Supposing  the  English  rule,  as  above  stated,  to  be  appli- 
cable  to  the  present  case;  and  yet  I  have  no  doubt  that  Colonel 
Tennille  is  entitled  to  the  credits  in  dispute. 

The  execution,  when  delivered  to  the  marshal,  and  when 
placed  by  him  in  the  hands  of  his  deputies,  was  a  valid  and 
r^vlar  process;  and  it  was  the  duty  of  the  marshal,  if  the  law 
did  not  permit  it  to  be  executed  after  the  return  day,  to  make 
a  levy  before  that  day,  so  as  to  preserve  it  in  life;  or,  if  that 
could  not  be  done,  to  return  it  to  the  court  from  which  it  ema- 
nated, so  that  another  might  be  issued  in  its  place.  By  keep- 
ing it  in  his  own  hands,  or  in  the  hands  of  his  d^mties,  unre- 
turned,  he  continued,  as  between  himself  and  the  plaintiffii, 
his  official  relation  and  liabilities  in  respect  to  it^  and  though 
no  levy  could  legally  be  made  thereon,  yet,  if  made,  it  was 
only  for  the  defendant  to  take  advantage  of  the  irr^ularity; 
and  if  he  chooses  to  submit  to  the  execution  of  the  process,  or 
to  prevent  it,  by  paying  to  the  marshal  the  money  demanded 
by  him  in  virtue  of  that  process,  surely  it  is  notfolrthe  latter  to 
take  advantage  of  his  own  wrong.  He  is  responsible  to  the 
plaintiffs,  because,  through  his  authorized  deputies,  be  has  re- 
ceived moneys  for  the  plainti£b'  use,  on  an  execution  regularly 
issued  to  him,  which  was  valid  when  he  received  it,  and 
which,  as  between  him  and  the  plaintilSSi,  is  yet  valid;  and 
for  the  like  reason,  and  also  because  the  moneys  were  de- 
manded and  received  by  color  of  office,  the  sureties  of  the 
deputy  are  responsible  to  the  marshal^  and  those  of  the  mar- 
shal to  the  plaintiffs. 
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It  is  8iigg98ied,  ia  some  of  tha  pepers  before  me>  that  the 
marshal  bad  bronght  a  suit  in  the  State  courts  against  one  of 
the  depntiea  and  bis  safeties,  to  lecovar  the  money  received  by 
such  deputy;  but  fidled  therein,  as  against  the  mtrHifj  on  the 
ground  theft  the  deputy  marsbal>  in  receiving  the  maney,  after 
the  return  day,  did  not  act  £^b(iitfy,.but  as  the  mere  private 
agent  of  the  marshal^  and  it  is  therefore  argued,  that  Colonel 
Tennille,  by  making  the  payments  at  that  period,  deprived  the 
marshal  of  his  recourse  to  the  sureties  of  the  deputy,  and  ought 
not  to  be  credited  therefor.  On  refofiing  to  the  record  of  this 
suit,  I  find  that  the  rule  setting  asidetbe  verdict  and  awarding 
a  new  trial  is  not  placed  on  tho  ground  above  stated,  but  solely 
on  the  ground  that  there  was  no  evidence  of  ^oy  damage  sus* 
taiaed  by  tbemaishal.  But  even  had  the  court  proceeded  on 
the  principle  suf^sed,  it  would  not  have  varied  my  opinion; 
because  the  United  States>  not  being  parties  to  the  suit,  could 
not  be  a^Tected  by  it;  and  because  Che  liability  of  the  deputies' 
sureties  to  the  marshal  is  not  necessarily  die  test  of  the  liability 
of  the  marshal  and  his  sureties  to  the  United  States.  Much 
less  is  it  the  test  of  the  right  of  a  defendant,  who  has  paid  his 
money  to.  an  officer  acting  under  color  of  proceiiss,  $o  be  credited 
for  the  amount  of  such  payment.  I  have.no  doubt  the  sure- 
ties of  the  marshal  and  of  the  deputy  were  liable,  in  this  case, 
with  their  te^ective  principals;  but  even  if  they  were  not  liable, 
I  think  it.very  «lear  that  the  defendant  is  not  to  lose  his  money, 
because  the  plaintifi  and  their  officers  used  the  process  of  the 
ooim  in  an  insgular  manutf. 

I  am>  sir,  d&c«,  4&c, 

B.  F.  BUTLER. 

To  the  SsoA«TARV  of  War* 


PAY  OP  NAVY  CAPTAIOT. 

In  order  to  entide  a  captain  to  the  annual  pay  of  four  thousand  dolkn  per  luiQum, 
giiVB  l»y  tlie  act  of  id  Maxok»  1835»  he  moat  be  ia  actual  oommand  of  a  squad 
roo  oa  a  fbreig;a  station, 

ATtoMSY  Gbnbeai.'s  Offics, 

4f97t;  13, 1836 
Sir;  In  reply  to  your  letterof  the /8th  instant,  I  have  the 
honor  to  state,  that,  in  my  opinion,  a  captdn  must  be,  in. the 
YoL.  ni«-6 
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acittal  command  of  a  sqaadfon  on  a  foreign  station ,.  in  order  la 
entitle  him  to  the  annual  pay  of  ||4,000  giren  by  the  act  of  the 
3d  of  March;  1835.  This^  it  appears  to  me^  is  the  necessary 
effect  of  the  language  of  the  law,  which  tabes  the  place  of  all 
prior  regulations  and  usages  on  the  subjects  embraced  in  iu 
I  am^  sir^^co.,  &c.^ 

B.  F.  BUTLER. 
To  the  Secretary  of  the  Navt. 


WHEN  ACTS  OP  CONGRESS  TAKE  EPPBCT. 
Aetfl  of  Confess  containing  no  provision  as  to  the  tinie  when  Chey  shall  tak* 

effect,  go  into  effect  upon  th^r  receiving  the  approbation  of  the  President. 
In  general,  the  law  does  not  notice  fractions  of  a  day;  yet  where  questions  of 

right  growing  out  of  deeds,  judgments,  and  other  instruments  bearing  the 

same  date,  are  concerned,  the  precise  time  of  approval  may  be  inqiured  into, 

to  prevent  laws  from  operating  retrospectively. 

Attornst  Gensral's  Office, 

AprU  l^yiS36. 

Sir:  In  answer  to  the  question  proposed  in  the  communica- 
tion of  the  Second  Comptroller  enclosed  in  your  letter  of  the 
11th  of  February  last,  I  have  the  honor  i»  state,  that  a  law  of 
Congress  which  contains  no  provision  as  to  the  time  when  it 
shall  take  effect,  commences  and  takes  effect^  as  a  law,  from 
the  moment  it  receives  the  approbation  of  the  Pfesident;  and 
that,  as  a  general  rule,  it  is  not  competent  to  go  into  a  divisiOQ 
of  a  day;  there  being,  in  contemplation  of  law,  no  ifractions  of 
a  day.  But  this  rule  is  not  universal;  and  when  questions  of 
right  growing  out  of  deeds,  judgments,  and  other  instruments 
bearing  the  same  date,  are  concerned,  the  predse  time  is  allowed 
to  be  established.  If  it  be  true,  in  point  of  fact,  that  the  act 
of  the  3d  of  March,  1835,  did  not  receive  the  President's  sig- 
nature until  after  office  hours  on  the  3d  of  Marx^h,  then  a  right 
had  been  acquired  by  Major  Hunt,  which  ought  to  be  pro- 
tected; and  for  that  purpose  I  am  of  opinion,  in  analogy  to  the 
excepted  cases  just  alluded  to,  that  the  precise  time  may  be 
inquired  into.  This  is  also  necessary  in  order  to  prevent  the 
law  from  operating  retrospectively  for  a  part  of  the  day  on 
which  it  commenced. 

I  am,  sir,  &c«^  d&c*. 

B.  P.  BUTLER. 

To  the  Secretabt  op  War.         ' 
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Brevet  Pay  of  Officers  of  Ordnance  Department. 

BREVET  PAY  OF  A  BREVET  BRIGADIER. 

To  entitle  a  breTet  InrigaxUer  general  to  pay  aecording;  to  hi«  bre(vet  rank,  he  mua4 
foe  in  command  q£  a  brigade  reg;itlaxly  conaUliDg  of  two  regiments. 

Attohnet  General's  Office, 

April  13, 1836. 
Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  6th 
instant,  covering  sundry  papers  in  relation  to  the  claim  of  Bre- 
rei  Brigadier  General  Armistead  for  brevet  pay. 

According  to  the  standing  regulations  of  the  War  Depart- 
ment, and  the  various  opinions  of  my  predecessors  in  office,  a 
Mgadier  general  by  brevet,  to  be  entiiled  to  pay  corresponding 
to  his  brevet  rank,  must  be  in  command  of  a  brigade,  which, 
regularly,  must  consist  of  two  full  regiments.  Whether  the 
force  under  command  of  General  Armistead  can  with  propriety 
be  denominated  a  brigade,  is  a  question  depending  very  much 
on  military  science  and  usage,  and  on  which  I  must,  therefore, 
decline  expressing  any  opinion. 

I  am,  sir,  &c,,  &c., 

B.  P.  BUTLER. 
To  the  Seo&etart  of  War. 


BREVET  PAY  OF  OFFICERS  OF  ORDNANCE  DEPARTMENT. 

'  TIi€  act  of  April  16,  1818,  has  excluded  officers  of  the  Ordnance  Department 
from  the  benefits  of  dieir  brevet  rank. 

AlTO^tNET  GbNBRAL's   OpFICB, 

iljor«  13, 1836. 

Sir:  1  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  6th  instaot,'transmittmg  sundry  papers  in  relation 
to  the  claim  of  Major  Baker,  of  the  Ordnance  Department,  for 
breviBt  pay. 

Without  entering  into  the  questionr  whether  it  was  right  in 
Cbngress  to  exclude  officers  belonging  to  the  Ordnance  De- 
]MirtmeBt  from  the  benefits  of  their  brevet  rank,  it  is  stifficient 
that,  according  to  the  construction  given  by  my  predecessors 
and  myself  to  the  act  of  the  16th  of  April,  1S18,  they  have  done 
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SO.  I  beg  leare  to  lefei  70a  to  mj  opinioii  of  the  30lh  of  June, 
1834^  in  the  case  of  Colonel  Thayer,  and  to  the  dpiiiion» 
thereha  leferrad  to. 

I  am,  m,  Ac.,  Acy 

B.  P.  BUTLER, 
To  the  SBouprART  i3f^  Wab. 


EXTRA  PAT  OF  ACTI1I9  ASaSTAITT  OQifli] JSART  AND  QJQAR- 
TERMASTEIl. 

The  extni  coatpenmidaa  and  aStownnem  ginn  by  the  regtrfatioKW  io  IbfccsC  die 
time  of  the  paM«tg«of  Ui«aelortlic3d  of  MeBch,  189&y  vttv  oMfaorae^  br 

The  eighdi  vection  of  the  act  of  ihe  9d  of  March,  1891, wm  enacted  aeapenne' 
neDt  provieion;  and  aa  it  haa  never  been  reperied  nor  abrogated,  ia  yet  in 
force. 

The  payment  of  amy  eentiagenctet  i»  aatborind  by  lair;  and^a*  CSongrcu 
have  not  defined  in  the  law  itaeif  what  those  confingsncie*  are,  the  Seerctary 
of  War  rnnet  be  admitted  to  poeeeea  a  very  libend  diacrecion  on  the  subject. 

If  the  allowances  made  by  the  Secretary  of  War  prior  to  the  3d  of  March,  1835, 
to  officers  of  the  army,  from  the  i^vpropriatioa  for  army  ooolingsneiea,  were 
really  for  contingencies,  they  were  authorized  by  law. 

ATTOmfBT  GsHKIUL^e  OPEICB^ 

4f^  16, 1836. 
Sir:  In  yonr  commnnication  of  the  13th  of  February  last, 
transmitting  a  statement  of  the  daim  of  Major  Dade  fcr  extra 
compensation  while  performing  the  dnties  of  acting  assistant 
commissary  and  qiuffteimaster,  with  a  report  of  the  Qnarter- 
master  General  theieon^  you  request  my  opinion  upon  the  fol- 
lowing  pohrtB  presented  in  the  leport^  viz: 

1 .  Were  the  extra  compensation  and  allowances  which  weie 
provided  for  by  the  regulations  in  foioe  at  the  time  the  act  of 
March  3, 1836,  was  passed,  authorized  by  law,  because  of  the 
power  vested  by  the  9tfa  section  of  the  act  of  April  34,1816,  to 
alter  the  regulations  1  And,  as  a  consequence,  is  Major  Dade 
entitled  to  additional  compensation  «s  sicting  assistaiU  quarter* 
master  and  acting  asmtant  commissary  of  subsistence;  he 
having  performed  both  duties,  and  which  additional  cesnpea- 
sation  was  fixed  by  the  legulations  at  $20  per  month  ? 

2.  Is  the  8th  section  of  Ibe  adetttisled «'  An  sot  to leduc^ 
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and  fix  the  military  peace  establishme&l/'  &c.y  approved  March 
2, 1881,  aow  in  force?  And,  if  not,  ts  there  any  tegat  authority 
for  requfril^:  an  asmtant  commistary  of  sttbsistaoce  to  perform 
the  ditties  of  asaiatattt  quartehnastor,  and  tiice  vetaa  9  and,  if 
so,  whal  la  chat  authority  ?  And  imder  what  authority  is  the 
uddittonal  coropeneatioil  of  aaaisstant  eonuniaaariea  r^^ated 
fibm  $M>  to  $20  per  month,  vhen,  by  the  6th  section  of  the 
act  of  April  14, 1818,  it  is  fixed  at  $20  per  month? 

3.  We«e  the  aBowances  which  were  niade  by  the  Secretary 
of  War  to  oftcers  of  the  army,  and  not  provided  fisr  by  regula- 
tions, prior  to  the  3d  of  March,  1835,  from  the  appropriations 
for  army  contingencies,  authorised  by  law,  because  of  that 
fitnd  being  subject  to  his  exclusive  centred  ? 

Having  carefiilly  examined  tfie  several  acts  of  Congress  ap^- 
fiticable  to  these  questions,  I  have  the  honor  to  submit  for 
yoM  consideration  the  following  replies  to  them: 

1.  1^  extca  compensation  and  allowances  given  by  the 
tegulations  in  force  at  the  time  the  act  of  the  3d  of  March, 
IS35,  was  passed,  were,  in  my  opinion,  authorized  by  law;  but 
I  do  not  derive  this  Authority  from  the  implied  power  to  alter 
the  regulations  conferred  by  the  9th  section  of  the  act  of  the 
24ch  of  i^l^  1816.  The  regulations  in  question  were  origi* 
nally  founded  upon  the  8th  section  of  the  act  of  March  2, 
1881;  and  as  that  section  is,  in  my  opinion,  yet  in  force,  they 
are  yet  supported  thereby*  The  latter  question  under  the  first 
fwint  is  superseded  by  the  answer  just  given. 

2.  In  my  opinion,  as  already  suggested,  the  8th  section  of 
the  act  of  the  2d  of  Match,  1821,  is  yet  in  force.  This  section 
was  enacted  as  a  permanent  provision;  and  hfis  never  been 
€zpfes8ly  repealed  nor  abrogated  by  any  inconsistent  provision. 
it  is,  however,  suggested,  in  the  report  of  the  Quartermaster 
Oentivai,  that  this  section  has  b6en  impliedly  repealed  by  the 
acts  of  the  Sd  of  March,  1829/ and  the  3d  of  Afereh,  1835,  in 
relation  to  the  supplying  the  army.  The  first  of  these  laws 
declares  that  the  6ih,  7th,  8th,  9th,  and  10th  sections  of  the 
act  of  the  14th  of  April,  1818,  and  the  8th  section  of  the  act  of 
the  2d  4»f  Mardi,  1821,  shall  be  continued  in  force  for  five 
years  from  the  passing  of  the  act,  and  until  the  end  of  the  next 
aessioaof  Congress  thereafter,  and  no  longer;  whilst  the  act 
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of  1835  onty  rendered  permanent  the  Tth,  8lh,  9th,  and  10th 
sections  of  the  act  of  1818.  The  8(h  section  of  the  act  of  1821 
is  not  enumerated  in  the  act  of  1835;  and  the  period  limited 
in  the  act  of  1829  having  expired,  the  first  impression  certainly 
is,  that  that  section  is  no  longer,  in  force,  Bm,  on  recurring 
to  the  history  of  this  provision,  and  to  the  leason  and  spirit  of 
the  law,  I  think  it  will  be  clearly  seen  that  it  could  not  have 
been  the  intention  of  Congress  to  repeal  this  section. 

The  Subsistence  department,  as  now  constituted,  was  or- 
ganized by  the  6th  section  of  the  act  of  the  14th  of  April,  1818, 
and  regulated  by  the  7th,  8th,  9th,  and  10th  sections  of  that 
act.  These  sections  were  all  limited  in  their  duration  to  five 
years,  and  to  the  end  of  the  next  session  of  Congress  theifeafler. 
Before  the  expiration  of  that  period,  the  organization  of  the 
department  was  essentially  varied  by  the  8th  section  of  the 
act  of  1821 ;  which  was  a  permanent  provision.  By  the  act  of 
the  23d  of  January,  1823,  the  7th,  8th,  8th,  and  10th  sections 
of  the  act  of  1818  were  continued  for  five  years,  and  until  the 
end  of  the  next  session  of  Congress  thereafter.  It  was  then,  H 
seems,  well  understood  by  Congress  that  it  was  unnecessary 
to  continue  the  8th  section  of  the  act  of  1821;  nor  did  they 
enumerate  the  6th  section  of  the  act  of  1818  among  the  sec* 
tions  to  be  continued-r-probaUy  because  they  supposed  that  the 
whole  of  that  section  had  been  abrogated  by  the  8th  section  of 
the  act  of  1821 .  In  truth,  however,  there  were  some  matters 
provided  for  by  the  6th  section  of  the  act  of  1818,  in  relation 
to  the  rank  and  pay  of  the  Commissary  General,  the  official 
bonds,  &c.,  which  were  not  covered  by  the  8th  section  of  the 
act  of  1821  'j  and  it  would  therefore  have  been  more  correct  to 
have  continued  so  much  of  the  6th  section  of  the  act  of  1818 
as  had  not  been  abrogated  by  the  law  ol  1821.  When  the  act 
of  1829  was  passed.  Congress  seem  to  have  been  aware  of  this; 
and  it  is  to  be  presumed  that  it  was  for  this  reason  that  the 
6th  section  of  the  act  of  1818  was  so  carefully  enumerated 
with  the  other  sections.  But,  in  order  to  show  that  they  did 
not  intend  to  revive  that  section  in  its  original  form,  in  those 
respects  in  which  it  has  been  altered  by  the  act  of  1821,  they 
also  name,  witli  the  other  enumerated  sections,  the  8th  section 
of  the  latter  act.    The  good  sense  of  tlie  law  of  1829^  there- 
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fore,  is,  that  the  6th  sectiou  of  the  act  of  1818,  as  modified  by 
the  8th  section  of  ttie  act  of  1821,  is  to  be  in  force  for  five  years, 
a^d  no  longer,  &c.  This  is  also  its  necessary  legal  effect:  be- 
cause the  two  sections,  beiQg  in  several  material  respects  in- 
consistent with  each  other,  could  tiot  both  have  effect  according 
to  their  4erms.    . 

In  the  act  of  1835  there  is  no  reference  either  to  the  6th  sec- 
tion of  the  act  of  1^18,  or  to  the  8th  section  of  the  act  of  1821. 
It  may,  therefore,  well  be  that  those  parts  of  the  6th  section  of 
the  act  of  1818,  which  were  untouched  by  the  act  of  1821, 
may  not  now  be  in  force;  but  it  by  no  means  follows  that  the 
Sth  section  of  the  act  of  1821  is  iqapliedly  repealed.  There 
was  no  necessity  for  naming  the  8tb  section  of  the  law  of  1821, 
unless  the  6th  section  of  the  law  of  1818  was  first  named; 
because  the  law  of  1821  was  a  permanent  law,  and  always  in 
force;  and  because,  also,  the  8th  section  had  been  named  in 
the  act  of  1829,  not  for  the  purpose  of  reducing  it  from  a  per- 
manent to  n  temporary  law,  but,  as  has  been  above  shown, 
merely  for  the  purpose  of  preventing  the  revival  o(  the  6th  sec- 
tion of  the  former  law  in  all  its  original  efficacy.  In  other 
words,  the  law  of  1829  merely  provides,  in  reference  to  this 
point,  that  the  6th  section  of  the  act  of  1818,  as  modified  by 
the  8th  section  of  the  act  of  1821,  shall  be  in  force  for  five 
years,  &c.,  and  no  longer.  This  provision  has  not  been  con- 
tinued by  the  act  of  1835;  and  the  section  of  the  law  of  1818 
is,  therefore,  no  longer  in  force.  3nt  the  8th  section  of  the 
act  of  1821,  having  never  been  repealed  or  superseded  by  any 
subsequent  law,  is  yet,  by  virtue  of  its  original  euaclment  as  a 
permanent  law,  in  full  force. 

I  will  only  add,  that  the  2d  section  of  the  act  of  1835,  and,, 
indeed,  the  whole  of  that  law,  necessarily  supposes  the  coup 
tinned  existence  of  the  Subsistence  department;  which  is  not 
the  case,  unless  the  8th  section  of  the  law  of  1821  is  yet  in 
force.  Even,  therefore,  if  the  reason  of  the  whole  case  were 
less  plain  than  it  appears  to  be,  we  should  be  authorized,  to  ex- 
empt the  8th  section  of  the  act  of  1821  fiom  any  implied  repeal;^ 
such  implications  being. easily  rebutted  by  evidence  of  a. con- 
trary intent  on  the  part  of  the  law-maker. 

The  conclusion  to  which  I  have  come,  in  respect  to  the  8th 
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'  section  of  the  act  of  1821^  disposes  of  the  other  questions  under 

'  the  second  head. 

3.  If  the  allowances  made  by  the  Secretary  of  War,  prioT  to 
the  3d  of  March,  1835,  to  officers  of  the  army,  from  the  appro* 

>  priation  for'lirmy  contingencies,  were  really  for  contingent  ex- 
penses of  the  army,  then,  beyond  all  doubt,  they  were  author- 
ised by  law.  In  one  sense,  diis  Itpfwopriation  is  subject  to  the 
exclusive  control  of  the  Secretary  of  War,  acting  under  the 
direction  and  with  the  authority  of  the  President,  as  com- 
'mander  in^chief  of  the  army — that  is  to  say,  the  Secretary  of 
War,  in  the  exercise  of  good  faith  and  sound  discretion,  is  au- 

'  thorized  to  pay  out  of  this  fund,  to  officers  and  otfier  persons, 
as  6ocasion  may  require^  all  such  expenses  as  may  be  actually 
and  necessarily  incurred  in  the  suppmi  of  the  army,  and  for 
which  no  express  provision  is  made  by  law.  This  is  his  gen- 
eral authority,  and  it  necessarily  includes  the  power  of  deciding, 
in  all  cases  of  this  sort,  on  two  questions:  1st.  Whether  it  be 
expedient  to  incur  any  particular  contingent  expense  or  not? 
2d.  When  any  such  expense  has  been  incuned,  what  is  the 
proper  allowance  to  be  mad^  for  it?  And  so  long  as  he  acts  in 
good  fidth,  and  with  ordinary  care,  in  his  decisions  on  these 
questions,  (provided  the  expense  be  one  that  really  comes  within 
the  description  of  <<  contingencies  for  the  army,")  he  cannot 
be  held  responsible  for  any  error  of  judgment,  nor  can  his  ap- 
plication of  the  fund  be  overhauled.  But  he  is  not  authorized 
to  apply  any  part  of  this  fund  to  other  purposes  than  contin- 
gencies of  the  army  3  and  if  any  of  those  allowances  which  are 
prohibited  by  the  act  of  the  3d  of  March,  1836,  were  previously 
paid  out  of  this  fund  as  *^  army  contingencies,^^  I  do  not  think 
they  can  now  be  so  paid,  under  the  notion  of  thdr  being  '<  au- 
thorized by  kfw,^^  The  pajrment  of  army  contingencies  is  cer- 
tainly ^^  authorized  by  law;^*  and  as  Congress  have  not  defined 
in  the  law  itself  what  those  contingencies  are,  the  Secretary  of 
War  must  be  admitted  to  possess  a  very  liberal  discretion  on 
the  subject;  but  I  conceive  that  the  express  inhibitions  con- 
tained in  the  act  of  the  3d  of  March,  1836,  are  so  far  restrictive 

'  of  his  discretion  as  to  make  it  unlawful  to  apply  any  part  of 
the  contingent  fund  to  any  one  of  the  purposes  denounced  by 
the  law.    Whatever  they  may  have  been  before,  they  are  no 
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longer  ^'annycoatiiigencied.^'  It  is  easy  to  see  that^  unless 
this  limitation  be  adopted,  the  prohibitory  enactments  of  the 
aet  of  the  3d  of  March;  1835,  may  be  evaded,  and,  to  the  ex- 
tent of  the  appropriation  for  army  contingencies,  entirely  de- 
featedi 

lem,  sir,  &c.,  &c., 

B.  P.  BUTLER. 
To  the  SicoR£TiiHT  OP  War. 


POWER  AND  JURISDICTION  OF  THE  ORPHANS'  COURT  OP 
WASHINGTON. 

The  orphans'  court  of  the  county  of  Washington  has  power  to  grant  letteis  of 
administration  in  respect  to  assets  existing  in  the  county,  and  payments  made 
by  the  Treasury  Department,  to  an  administrator  thus  appointed,  are  regular; 
yet,  in  a  ease  wiiefe  the  decedent  resided  in  Baltimore,  and  left  a  will 
sppointing  an  executor  there,  and  letters  granting  administration  de  honU  Hon 
are  afterwards  granted  in  Maryland  upon  the  same  estate,  the  letters  issued  in 
Washington  become  subordinate  to  them. 

Attorkbt  Gsmbral's  Office, 

AprU  18, 1836. 

Str:  I  have  had  the  honor  to  teceive  yonr  communication 
of  the  25th  of  February  last,  in  relation  to  the  conflicting  claims 
of  Messrs.  Law  and  Tucker  to  receive  the  moneys  yet  unpaid 
on  the  award  under  the  Neapolitan  treaty,  in  favor  of  the  exec- 
utor of  Hugh  Thompson,  deceased. 

It  appears  from  the  letters  of  the  claimants,  that  soon  after 
the  death  of  the  executor,  letters  of  administration  de  bonis  non 
of  the  estate  of  Mr.  Thompson  were  granted  by  the  orphans' 
court  of  the  county  of  Washington  to  Mr.  Law,  by  authority 
of  which  he  received  in  money  the  share  of  the  first  instal- 
ment, and  certificates  for  the  balance,  which  he  has  since 
transfened  to  a  third  person,  represented  to  be  the  agent  of 
parties  having  claims  against  the  estate. 

At  a  still  later  date,  letters  of  administration  de  bonis  non,  of 
the  same  estate,  were  grsmted  by  the  proper  court  in  the  city 
of  Baltimore  (the  domicil  of  Mr.  Thompson)  to  a  Mr.  Tucker; 
the  latter  being  the  person  who,  according  to  the  taws  of 
Maryland^  was  entitled  to  administration*    It  is  not  suggested 
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that  there  sure  any  debts  dae  from  the  estate  to  persons  residing 
in  this  District. 

The  power  of  the  district  court  to  grant  letters  of  administra- 
tion in  this  case,  in  respect  to  the  assets  existing  here,  is  xin- 
questionable;  and  the  payment  of  the  money  and  delivery  of 
Uie  certificates  to  Mr.  Law  were  therefore  regular.  But  as 
both  Mr.  Thompson  and  his  executor  were  residents  of  Balti- 
more, the  orphans'  court  of  that  city  was  the  more  appropriate 
court  for  granting  administration  da  bonis  n»n.  And  there  is 
no  doubt  that  the  adminisd^tion  in  this  District  must,  from 
the  date  of  the  letters  of  administration  granted  in  the  city  of 
Baltimore,  be  deemed  subordinate  to. the  latter  administration; 
and  it  is  possible  that  the  orphans'  court  of  the  county  of 
Washington  may  revoke  the  letters  granted  by  it.  But,  until 
revoked,  all  payments  in  this  District,  of  debts  existing  here, 
to  Mr.  Law,  or  his  authorized  agent,  will  be  valid. 

It  is  certainly  competent  for  the  department  to  withhold  pay- 
ment of  the  certificates  until  the  rights  of  the  parties  shall  have 
been  judicially  determined;  and  there  would  seem  to  be  much 
reason  for  that  course  in  this  case.  But  the  propriety  of  such 
a  step  is  a  question  of  discretion,  on  which  it  is  not  the  pror- 
ince  of  the  Attorney  General  to  advise.  I  take  the  liberty, 
however,  to  refer  to  some  observations  on  the  proper  mode  of 
exercising  this  discretionary  power,  x^ontained  in  my  opinion 
in  the  case  of  Messrs.  Callaghan  s^nd  Stewart,  aud  more 
especially  in  the  opinions  of  my  predecessors  therein  referred  to. 
I  am,  sir,  &c«,  &c., 

B.  F.  BUTLER. 

To  the  Secretaryof  the  Treasuby. 


PRE-EMPTIONS  TO  ALIENS. 

Pre-empUon  accnies  to  aliens  under  the  acts  of  1830  and  1834,  especially  where 
the  local  law  authorizes  them  to  hold  and  conrey  real  estate. 

Attorney  General's  Office, 

ApHL  18,  1836. 
Sir:  In  your  letter  of  the  8th  instant,  yon  request  my  opin- 
ion on  the  following  question  arising  under  the  preemption 
acts  of  the  29th  May,  1830,  and  the  19lh  June^  1834: 
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''Does  the  right  of  pre  emption^  granted  by  said  acts,  acerae 
to  persons  who  were  not  citizens  of  the  United  States  at  the 
time  of  the  passage  of  said  acts?" 

In  reply  to  your  inquiry,  I  have  the  honor  to  state,  that  I 
find  nothing  in  either  of  these  acts  to  limit  their  operation  to 
citizens  of  the  United  States.  The  words  "every  se/f&r  or 
ocn^Hmi  of  the  public  lands,"  are  sufficiently  broad  and  com- 
prehensive to  include  aliens;  and  as  it  must  have  been  well 
known  to  Congress  that  the  public  lands  were,  in  many  cases, 
m  the  possession  of  persons  not  actually  citizens  of  the  United 
States,  it  is  not  to  be  believed  they  would  have  used  these 
general  terms,  had  they  designed  to  confine  the  benefit  of  these 
laws  to  citizens  merely.  Aliens,  if  actual  settlers,  were  within 
the  policy  of  these  laws;  and  though,  as  a  general  rule,  they 
cannot  hold  lands  against  the  State,  yet,  according  to  the  laws 
of  most  (if  not  all)  of  th^  American  States,  they  may  take  lands 
by  grant,  and  may  hold  the  same  till  divested  by  forfeiture,  on 
office  found,  or  by  death  and  escheat.  The  words  of  the  law 
being  sufficiently  general  to  embrace  all  persons  capable  of 
taking  and  holding  lands  under  letters  patent  from  the  United 
States  as  agsdnst  them,  and  aliens  having  this  capacity,  I  am 
of  opinion  that  your  question  must  be  answered  in  the  c^gHrma- 

Had  I  any  doubt  on  the  general  question,  I  could  entertain 
none  on  the  particular  case  mentioned  in  the  postscript,  pro- 
vided  the  local  laws  of  the  State  of  Illinois  allow  aliens  to  hold 
and  convey  lands  as  you  suppose. 

I  have^  &,c., 

B.  F.  BUTLER. 
Hon.  Levi  Woodbury, 

8ecret€try  of  the  Treasury. 


AS8iaNE£S  OF  PftE-EMPTION  CERTIFICATES. 

The  aacignee  of  a  pre-emption  certificate  takes  i^  subject  to  the  equities  subsisting 

between  the  settler  and  the  United  States. 
The  legal  title  is  in  the  United  States  until  t  patent  issues;  and  where  the  equities 

ore  equal,  the  legal  title  will  prevail. 
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A  purchase  without  notice  is  a  good  defenee  against  a  suittbut  not  good  gitmnd 
to  maintain  one,  even  in  cases  where  the  doctrine  is  applicable. 

Attorney  General's  Office, 

AprU  18,  li36. 

Sir:  I  have  had  the  honolr  to  receive  your  letter  of  the  6ih 
of  February  last,  transmitting  a  letter  from  the  Commissioner 
of  the  General  Land  Office,  and  an  accompanying  argument; 
in  the  latter  of  which  papers  it  is  mentioned  diat  '^  whatever 
cdntrol  the  General  Land  Office  may  have  over  a  pre-emption 
in  first  hands,  after  it  has  been  allowed  by  the  register  and  re- 
ceiver, the  pre-emption  certificate  assigned  is  beyond  the  reach 
of  the  Commissioner  and  Secretary  of  the  Tre^ury,  and  un* 
questionably  in  the  hands  of  a  bona  JidB  assignee  without 
notice/' 

My  opinion  being  requested  on  this  subject,  I  have  carefully 
examined  the  pre  emption  laws  on  which  the  question  arises, 
and  have  also  considered  the  aigument  enclosed  to  me.  The 
result  of  my  reflections  is,  that  the  assignee  of  the  pre  emption 
certificate  (supposing  it,  for  the  purposes  of  this  opinion,  to  be 
assignable)  takes  it  subject  to  all  the  equities  existing  between 
the  original  parties^the  United  States  and  the  settler  to  whom 
it  was  given— even  though  he  had  no  notice  of  such  equitieiS 
al  the  time  of  the  assignment  and  payment  of  the  purchase- 
money;  and  that  he  can  require  a  specific  execution  of  the 
engagement  contained  in  the  pre-emption  laws,  on  no  other 
terms  than  could  have  been  insisted  on  by  his  assignor,  the 
original  vendee. 

The  error  of  the  argument  in  favor  of  the  assignee  consists  in 
assuming  that  the  equities  of  the  parties  are  merely  equal,  and 
that  the  legal  title  is  in  the  assignee.  The  legal  title,  until  let- 
ters patent  shall  have  issued,  is  in  the  United  States;  and  if 
their  equity  is  merely  equal  to  that  of  the  assignee,  yet  it  must 
be  preferred,  because  they  have  the  legal  title.  The  doctrine 
as  to  purchasers  for  a  valuable  consideration  without  notice, 
is  inapplicable  for  another  reason.  If  this  were  a  case  in  which 
the  parties  were  both  suable,  the  appropriate  remedy  of  the  as- 
signee, to  compel  the  vendor  to  complete  the  title,  would  be 
by  a  bill  in  equity  for  a  specific  performance:  in  other  words, 
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as  Ae  Untied  States  are  in  possession,  and  refuse  to  convey, 
the  ass^ee  must  necessarily  be  the  pLedntiff.  But  a  puiebase 
for  a  valaable  considwation,  without  notice,  is  not  ground  on 
which  to  maintain  a  suit — ^it  can  only  be  used  as  a  defence;  il 
b  a  mere  shield,  and  not  a  weapon  of  attack. 

In  all  cases  of  this  sort,  the  rule  e&neai  emjAor  is  partica- 
laily  applicable;  and  if  the  assignee  has  chosen  to  part  with 
his  money  without  jMroriding  suitable  means  of  indemnification 
to  meet  the  contingency  of  a  fiiilure  of  title  in  his  assignor,  he 
must  submit  to  the  consequences  of  bis  indiscretion. 
I  have,  d&c, 

B.  P.  BUTLER, 

To  the  Sbcrstart  of  the  Trxastot. 


AUTHORITY  OF  RBaifirTERS  AND  RECEITESa. 

DeciaioDB  of  registers  and  receiTen  upon  the  facts  offered  to  establish  pre-emp- 
tion rights,  undet  the  act  of  99th  May,  1890,  are  condnslTe. 

They  act  in  a  judicial  capacity  in  weig^htBg  and  deciding  upon  ths  sufficiency  of 
the  evidence  offered;  and  althoug^h  they  are  to  observe  the  rules  prescribed  by 
the  Commissioner  of  the  Land  Office,  they  cannot  be  compelled  to  act  upon 
any  judgment  but  then:  own. 

The  issuing  of  patents,  however,  depends  on  the  Commissioner,  who  may  sus* 
pend  them  where  the  decisions  were  obtained  by  fraud,  or  founded  in  maHsisl 
cnroFS  of  fiwi  or  law. 

Attorney  Gsnsral's  Office^ 

April  21, 1836. 

Sir:  I  hare  had  the  honor  to  leceive  3Four  letter  of  the  16th 
instant,  in  which  you  request  my  optnion  on  the  Mowing 
foestiona: 

<'  !•  Whether  the  absok&te  decision  of  the  register  and  re* 
ceiver  under  the  pre^empttoa  ads  of  the  80th  May,  183Q,  and 
19di  June,  1834^  by  which  a  preference  in  tb^  right  of  par- 
ehase  is  awarded  to  individnals,  in  vi|tne  of  possession  and 
cultitration,  is  subject  to  r^onsidaration  by  the  Commissioner 
of  die  Gen^sal  Laii<|  0£3(^|  and  this  departpo^ntj  before  issuing 
a  patent?^' 

^<  2.  Whether  the  same  can  be  revemed  for  what  may  on  in- 
quiry appear  to  have  been  a  mistake  in  opinion  in^iely,  on 
^ther  the  \9m  <a  th^  foc(?" 
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.  "3.  Whether  the  decision  of  the  register  and  receiver,  that 
the  proof  of  cultivation  and  possession  was  satisfactory  ^  can 
be  revised,  and  new  or  additional  evidence  be  received  here, 
or  a  new  or  different  decision  be  made  here  on  the  old  evi* 
dence,  so  far  as  it  may  be  reported  to  the  Land  Office?" 

The  points  involved  in  these  questions  have  been  substan- 
tially decided  by  one  of  my  predecessors. 

In  an  opinion  bearing  date  the  28th  of  August,  1819,  the 
Attorney  General  decided  that,  under  the  pre  emption  law  of 
the  5th  of  February,  1813,  the  power  of  ascertaining  and  de- 
ciding on  the  facts  which  entitle  a  party  to  the  right  of  pre- 
emption was  exclusively  vested  in  the  register  and  receiver  of 
the  land  district  in  whicti  the  lands  were  situated,  without 
any  power  of  revision  elsewhere ,  The  language  of  the  law  on 
which  this  decision  was  made,  is  very  nearly  the  same  with 
that  of  the  act  of  the  29th  of  May,  1830,  on  which  your  ques- 
tions arise*  The  proof  of  settlement  or  improvement  is,  in 
each  case,  to  be  made  to  the  satisfaction  of  the  fegtster  and 
receiver;  the  only  material  difference  is,  that  by  the  act  of 
1830  such  proof  is  to  be  made  "  agreeably  to  the  rules  to  be 
prescribed  by  the  Commissioner  of  the  General  Land  Office 
for  that  purpose."  This,  however,  in  my  judgment,  does  not 
vary  the  matter. 

The  Commissioner  of  the  General  Land  Office  is  to  prescribe, 
in  advance,  such  general  rules  in  regard  to  the  mode  and  na- 
ture of  the  proof  to  be  made,  as  he  shall  think  suitable;  and 
those  rules  are  to  be  observed  and  conformed  to  by  the  regis- 
ter and  receiver.  But  the  proof  adduced  in  conformity  to  such 
rules  is  in  each  case  to  be  received,  considered,  and  decided 
on^  by  the  register  and  receiver.  In  weighing  the  evidence, 
and  in  deciding  on  its  sufficiency,  those  officers  act  in  a  judi- 
cial capacity:  if  it  proves  to  their  satis&ction  that  the  settle- 
ment and  improvement  required  by  law  have  been  made,  they 
must  allow  the  entry;  if  it  fails  to  satisfy  them  of  those  fiiots, 
they  must  disallow  it.  The  law  has  not  authorized  any  other 
officer  to  reverse  or  revise  their  decision;  nor  can  they  be  com« 
polled  to  decide  according  to  the  dictates  of  any  judgment  but 
their  own. 

But  though  the  register  and  receiver  of  the  land  district  in 
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which  the  land  is  situated  are  made,  by  law^  the  exclusive 
judges  of  the  sufficiency  of  the  proofi,  on  all  claims  to  pre-emp- 
tion rights  under  the  acts  in  question ,  it  does  not,  therefore, 
follow  that  letters  patent  are  in  all  cases  to  be  issued  by  the 
General  Land  Office,  on  the  certificates  of  purchase  granted 
by  them.  No  doubt  it  would  have  been  competent  for  Congress 
to  have  annexed  such  a  consequence  to  that  certificate.  But 
they  have  not  chosen  to  say  that,  whenever  an  entry  is  allowed 
and  a  certificate  granted  by  the  register  and  receiver,  a  patent 
shall  be  issued;  nor  to  make  any  provision  which  I  can  think 
tantamount  to  this.  On  the  contrary,  they  have  contented 
themselves  with  providing  that,  when  proof  of  siettlement  and 
cultivation  shall  have  been  made  to  the  satisfaction  of  those 
officers,  the  party  shall  be  authorized  to  enter  any  number  of 
acres,  not  more  than  160,  or  a  quarter  sectbn,  to  include  his 
improvements,  upon  paying  to  the  tlnited  States  the  minimum 
price,  d^c.  The  issuing  of  the  patent  is  thus  left  to  depend  on 
the  general  duty  of  the  Commissioner  of  the  General  Land 
Office,  and  on  the  various  acts  of  Congress  by  which  that 
duty  is  prescribed;  and  all  these  cases  must,  therefore,  be 
understood  to  stand  on  precisely  the  same  ground,  so  far  as 
the  right  to  demand  and  the  duty  to  execute  a  patent  are  con- 
cerned, as  that  occupied  by  the  ordinary  entries  and  certifi- 
cates of  purchase. 

I  infer  firom  the  opinion  of  my  predecessor,  delivered  in  1827, 
in  a  case  arising  under  the  act  of  the  17th  of  February,  1816, 
for  the  relief  of  the  inhabitants  of  New  Madrid,  in  Missouri, 
that  the  General  Land  Office  has  always  exercised  the  power 
of  suspending  the  execution  of  patents,  in  cases  of  serious 
doubts  or  of  conflicting  claims,  until  the  direction  of  Congress 
or  the  decision  of  a  competent  tribunal  can  be  obtained.  In 
the  opinion  last  mentioned,  this  practice  is  approved  and  its 
legality  maintained  by  the  Attorney  General.  The  nature  of 
this  case  and  the  grounds  of  the  opinion  will  sufficiently  appear 
by  the  following  extract:  "Mr.  Bates  demands  the  patent,  be- 
cause, however  the  facts  may  be,  he  has  produced  the  patent 
certificate^  and  the  issuing  the  patent  is  an  act  so  purely  min- 
isterial, that  the  officer  is  bound  to  issue  it,  although  he  may 
^ee  distinctly  that  it  is  about  to  issue  for  lands  not  at  all  sub- 
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ject  to  the  claim;  that  is  to  say,  the  President  of  the  United 
States>  whose  peculiar  constitutional  ilmction  it  is  to  see  that 
the  laws  are  properly  executed^  is  himself  to  become  instru- 
mental in  a  conscious  breach  of  these  laws  by  signing  the 
patent,  because  an  inferior  officer  b^  originally  taken  a  false 
step  in  giving  what  Mr.  Bates  calls  a  patent  certificate,  I  am 
not  of  this  opinion;  on  the  contraryi  I  think  it  most  proper  that 
all  executive  action  on  the  subject  should  cease  until  the  judi« 
ciary  shall  have  decided  on  the  claim," 

In  a  subsequent  opinion,  bearing  date  the  SS2d  of  October, 
1828,  the  Secretary  of  the  Treasury  was  advised  by  the  Attor- 
ney General  that  no  patent  ought  to  issue  for  lands  which  have 
been  inadvertently  sold  without  any  legal  authority  to  sell 
them,  the  mistake  having  been  brought  to  the  knowledge  of 
the  Commissioner  of  the  General  j^d  Office  before  the  ema- 
nation of  the  patent. 

I  have  no  doubt^as  to  the  soundness  of  these  oj^nions;  and 
in  reference  to  cases  arising  under  the  pre-emption  laws  of  1830 
and  1 834, 1  think  it  very  clear  that  the  Commissioner  of  the 
General  Land  Office  may  lawfully  su^spend  the  execution  of 
letters  patent  in  every  case  where  he  shall  be  satisfied  that  the 
decision  of  the  register  and  receiver  was  obtained  by  fraud,  or 
was  founded  on  material  error  of  fact  or  of  law,  until  the  deci- 
sion of  the  judiciary  or  the  direction  of  Congress  can  be  ob^ 
tained.  The  power  thus  to  suspend  the  issuing  of  a  patent 
fairiy  results  from  those  clauses  of  the  constitution  which  re- 
quire the  President  to  take  caie  that  the  laws  be  fidthfully  exe- 
cuted, and  which  vest  in  him  the  executive  power*  By  the 
ej^press  provisions  of  the  acts  of  Congress,  letters  patent  for 
lands  are  to  be  signed  by  the  President,  or  by  his  secretary  in 
his  name;  and  the  General  Land  Office  is  moreover  a  bmnch 
of  the  Treasury  Department,  and  thus  a  part  of.the  Executive. 
The  Commissioner  of  the  General  Land  Office,  in  the  exercise 
of  his  ordinary  and  appropriate  functions,  thus  represents  the 
President,  and  acts  with  his  authority.  If  he  sees  that  the 
register  and  receiver,  through  conuption,  ignorance,  or  any 
other  cause,  have  allowed  pre-emptioa  claims  not  authorized 
by  law,  he  may  well  suspend  the  execution  of  the  patent  until 
he  can  take  the  direction  ojT  the  hoad  of  his  dep^^t^ent;  and; 
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with  the  sanction  of  that  head^  the  execution  may  be  still  fur- 
ther suspended  until  the  direction  of  Congress  or  the  decision 
of  some  competent  judicial  tribunal  shall  have  been  obtained. 
It  is  perhaps  needless  to  add  that  the  power  of  withholding 
the  execution  of  a  patent  when  the  regular  certificates  have 
been  produced  ought  not  to  be  exercised  except  on  strong 
grounds.  It  ;s  equally  obvious  that  the  particular  course  to 
be  adopted  when  the  application  for  a  patent  has  been  sus- 
pended must,  of  necessity,  depend  on  the  peculiar  circum- 
stances of  each  case.  Where  there  are  conflicting  claims,  the 
parties  may  be  left  to  liquidate  and  settle  them  in  the  judicial 
•tribunals.  Where  the  controversy  is  exclusively  between  the 
government  and  the  individual  claimant,  who  has  received  or 
who  holds  the  certificate  of  purchase,  it  would  seem  to  be  equi- 
table and  just,  as  the  government  cannot  be  sued,  that  it  should 
institute  some  appropriate  legal  proceeding  for  the  purpose  of 
trying  and  determining  the  validity  of  the  claim.  When  this 
is  not  done,  the  claimant  must  appeal  to  the  legislature,  who 
of  course  have  the  power  at  any  time  (and  that,  whether  a  suit 
has  been  brought  or  not)  to  dispose  of  any  part  of  the  public 
lands,  and  to  direct  the  Executive  to  issue  the  proper  evidence 
of  title. 

I  am,  ifcc, 

B.  P.  BUTLER. 
To  the  Secretary  of  the  Trbasttry. 


TO  ^THOM  LAND  SCRIP  OUGHT  TO  BE  DELIVERED. 

Land  serip  issued  pursuant  to  the  act  of  the  30th  of  May,  1830,  for  the  relief  of 
eertain  officers  and  soldiers  of  the  Virginia  line  and  navy,  must  be  made  o«t 
in  the  names  of  the  persons  yrima  fuU  entitled  to  it. 

If  there  be  equitable  assignees  of  the  whole  or  any  part  of  the  scrip  which  may 
be  issued,  and  they  shall  claim  the  same  in  hostility  to  the  parties  originally 
entitled,  the  scrip,  if  delivered  at  all,  ought  to  be  delivered  to  the  parties  origi- 
nally entitled,  their  heirs,  devisees,  or  other  agent  or  agents,  as  contradistin- 
guished from  persons  claiming  interests,  as  assignees  or  otherwise,  by  con- 
tract. 

Vol.  iu — 7 
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But  iivhere  the  department  sees  that  the  just  claims  of  other  persoDS  will  be  liable 
to  be  defeated  by  such  delivery  of  the  scrip,  it  may  lawfully  suspend  the  actual 
delivery  until  claimants  can  hare  time  to  apply  to  a  court  of  equity  for  an  in* 
junction ;  and,  if  it  be  procured,  to  retain  the  scrip  until  the  ri^rhts  of  the  par- 
ties can  be  judicially  determined. 

Attornby  General's  Office, 

April  23,  1836. 

Sir:  In  your  letter  of  the  30th  ultimo,  after  alluding  to  the 
circumstances  which  led  to  the  general  employment  of  attor- 
neys in  fact  by  persons  having  claims  under  the  act  of  the  30th 
of  May,  1830,  for  the  relief  of  certain  officers  and  soldiers  of 
the  Virginia  line  and  navy,  and  of  the  continental  army  during 
the  revolutionary  war,  and  informing  me  that,  where  the  char- 
acter of  the  attorney  is  unexceptionable,  it  has  been  the  inva- 
riable practice  to  deliver  to  him  the  scrip,  when  prepared,  that 
he  might  settle  his  agency  wich  his  principal,  leaving  it  to 
other  tribunals  to  scrutinize,  when  necessary,  the  merits  of 
disputed  contracts,  you  state  the  following  case:  "Recently,  a 
case  is  presented  where  a  first  attorney,  having  established  the 
services  of  a  captain,  and  proved  the  identity  of  his  heirs,  ob- 
tained for  them  a  land  warrant,  and  filed  it  in  the  proper  office; 
after  which,  those  heirs  executed  another  power  of  attorney, 
and  the  substitute  of  that  attorney  has  demanded  the  scrip 
prepared  in  the  case,  denying  the  correctness  of  the  practice 
that  has  prevailed,  and  appealing  from  the  decision  of  the  Com- 
missioner of  the  General  Land  Office  as  erroneous."  With  a 
view  of  disposing  of  this  case,  and  of  deciding  as  to  the  accu- 
racy of  the  practice  objected  to,  you  request  my  opinion  on  the 
following  point:  "Whether  a  contract  with  heirs,  by  which 
an  attorney  undertakes  to  establish  their  right  to  the  bounty 
of  the  government,  for  a  specified  portion  of  what  he  may  get, 
vests  such  an  interest  in  the  attorney  that  his  authority  cannot 
be  abrogated  without  cause,  and  as  ought  to  be  recognised  and 
enforced  here." 

The  first  section  of  the  act  of  the  30th  of  May,  1830,  treats 
the  land  warrants  previously  granted  as  assignable;-  but  the 
proviso  to  the  fourth  section  enacts  "that  all  certificates  or 
scrip  to  be  issued  in  virtue  of  any  warrant  hereafter  to  be 
granted  shall  be  issued  to  the  party  originally  entitled  thereto, 
or  his  heir  or  heirs,  devisee  or  devisees,  as  the  case  may  be." 
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It  appears,  from  the  papers  in  the  case  on  which  your  ques- 
tion arises,  that  the  land  warrants  which  are  now  the  sub- 
ject of  dispute  were  all  granted  to  the  heirs  of  Captain  Josepk 
Mitchell,  after  the  30th  of  May,  1830.  Your  question  must, 
herefore,  be  decided  by  this  law — by  its  provisions,  if  they 
meet  the  point  in  controversy;  by  its  spirit,  if  it  be  not  ex- 
pressly provided  for. 

So  much,  at  least,  is  certain:  the  scrip  to  be  issued  in  this 
case  must  be  made  out  in  the  names  of  the  heirs  or  devisees 
of  Captain  Mitchell,  the  party  originally  entitled.  They  are 
also  the  persons  to  whom,  or  to  whose  order,  it  is  prima  fcuAe 
to  be  delivered. 

But,  although  it  is  plain  that  land  warrants  granted  after 
the  30th  of  May,  1830,  cannot  be  assigned  in  such  manner  as 
to  pass  the  le^al  title  to  the  assignee,  and  to  authorize  the 
making  out  of  the  scrip  in  his  name,  yet  I  am  of  opinion  that 
third  persons  maj,  by  purchase  and  by  other  means,  acquire 
an  equitable  interest  in  such  warrants,  and  in  the  scrip  to  be 
issued  thereon ;  in  other  words,  there  may  be  a  valid  etfuitabU 
assignment  of  an  interest  in  the  subject.  The  case  put  in  your 
question  is  one  of  this  nature.  I  perceive  no  legal  objection  ts 
a  contract  with  heirs,  by  which  an  attorney  undertakes  to  es- 
tablish their  right  to  the  bounty  of  the  government,  for  a  speci- 
fied portion  of  what  may  be  recovered,  provided  it  be  fiiirly 
made.  Agencies  of  this  sort  grow  out  of  the  very  nature  and 
circumstances  of  these  cases;  and,  when  fairly  made  and  faith- 
fully executed,  they  are,  no  doubt,  highly  beneficial  to  the 
parties  intended  to  be  provided  for  by  the  act  of  Congress.  In 
every  such  instance,  the  attorney  or  agent  must  be  regarded 
as  having  a  vested  equitable  interest  in  the  land  warrants,  and 
in  the  scrip  to  be  issued  thereon,  which  cannot  be  abrogated 
by  the  party  with  whom  he  has  contracted,  and  which  the  ap- 
propriate courts  of  equity  will,  no  doubt,  protect  and  enforce. 

To  a  certain  extent,  equitable  interests  of  this  nature  may 
and  ought  to  be  recognised  and  protected  in  your  department. 

Whejre  the  existence  and  extent  of  such  interests  are  not  dis- 
puted by  the  party  originally  entitled,  the  scrip,  though  made 
out  in  the  name  of  such  party,  may  be  delivered  to  the  equitable 
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assignee.  Where  the  party  originally  entitled  is  not  before  the 
department^  except  as  represented  by  persons  claiming  by  equi- 
table assignments  from  him,  I  think  the  department  may  look 
into  their  respective  claims,  not  with  a  view  of  adjudicating 
thereon,  (for  it  has  no  judicial  power  in  the  premises,)  but  for 
the  purpose  of  ascertaining  whether  the  claims,  or  either  of 
them,  are  of  such  presumptive  validity  and  fairness  as  to  make 
it  discreet  and  just  to  deliver  the  scrip,  or  any  part  thereof,  to 
either  or  both  the  contending  parties. 

Your  question,  however,  looks  to  an  entirely  different  case: 
it  supposes  a  contest  between  the  equitable  assignee  and  the 
party  originally  entitled,  his  heirs  and  devisees;  and  when  you 
ask  whether  the  interest  of  the  former  ought  to  be  recognised 
and  enforced  here^  I  understand  you  as  inquiring  whether  so 
much  of  the  scrip  as  may  be  required  to  satisfy  that  interest 
ought  to  be  delivered  to  him  notwithstanding  the  objections 
af  the  other  party. 

This  question  will  be  satisfactorily  answered  by  a  proper  re- 
gard to  the  meaning  and  effect  of  the  word  issued  in  the  pro- 
visions above  quoted.  What,  then,  are  we  to  understand  by 
that  word,  as  used  in  the  statute?  Does  it  merely  mean  that 
the  certificates  or  scrip  shall  be  made  out  or  filled  up  in  the 
name  of  the  party  origmally  eniitled?  and  if  it  be  so  made 
out  and  filled  up,  may  it  yet  be  delivered^  without  his  consent, 
and  notwithstanding  his  remonstrances,  to  a  party  claiming 
under  a  contract  some  interest  therein  ?  or  does  it  also  require 
its  actual  delivery  to  the  party  originally  entitled? 

The  word  itself  is  of  equivocal  import.  In  common  par- 
lance, and  in  its  legal  use,  it  sometimes  means  the  making  out 
and  sending  forth  of  a  writ,  order,  address,  or  other  document, 
without  including  the  idea  of  the  delivery  thereof  to  any  per- 
son in  particular.  At  other  times,  as  when  we  say  that  a  writ 
was  issued  to  the  sheriff,  or  an  order  issued  by  the  command- 
ing officer  to  one  of  his  inferiors,  we  usually  mean,  not  only 
that  the  writ  or  order  was  sent  forth,  but  that  it  actually 
reached  the  party  to  whom  it  was  directed.  The  word  itself 
being  thus  ambiguous,  we  must  recur  to  the  design  and  spirit 
of  the  piovision;  or,  as  the  old  common  lawyers  technically 
expressed  it,  we  must  look  at  the  old  law,  the  mischief  and 
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the  remedy^  and  give  the  word  such  an  interpretation  as  will 
most  effectually  suppress  the  mischief  and  advance  the  remedy. 

By  the  old  law,  as  recognised  in  the  first  section ,  these  land 
warrants  were  assignable;  and  when  an  assignment  had  been 
made,  the  certificates  or  scrip  were  accordingly  to  be  made  out 
in  the  name  of  the  assignee,  and,  as  matter  of  course,  were 
also  to  be  delivered  to  him. 

The  mischief  of  this  state  of  things  was,  that  the  party  ori* 
ginally  entitled  was  sometimes  induced  to  execute  an  assign- 
ment of  his  interest,  upon  an  inadequate  consideration,  or 
perhaps  without  any  consideration  whatever. 

The  remedy  proposed  by  Congress  was  to  render  the  title  of 
the  party  originally  entitled  inalienable  as  between  the  govern* 
ment  and  himself,  so  that  the  legal  title  should,  at  all  times, 
remain  in  him;  leaving  all  persons  who  might,  under  contracts 
with  him  or  otherwise,  have  equitable  claims  thereon,  to  look 
to  his  own  honor  and  good  faith,  or  to  the  aid  of  the  courts, 
for  the  satisfaction  of  those  claims. 

It  is  obvious  that  if  the  scrip  be  delivered  to  a  person  claim- 
ing  as  an  assignee,  or  otherwise  in  hostility  to  the  party  origi- 
nally  entitled,  the  latter  will,  in  some  respects,  be  subjected  to 
the  very  mischief  which  the  proviso  was  intended  to  suppress. 
The  restricted  interpretation  of  the  word  issued  is  therefore  to 
be  avoided;  and,  for  the  like  reason,  we  must  give  to  that 
word  the  most  comprehensive  definition  of  which  it  is  suscept* 
ibie  In  other  words:  the  scrip,  if  delivered  at  all,  must  be 
delivered  to  the  party  originally  entitled,  his  heirs,  devisees, 
or  other  agent,  as  contradistinguished  from  all  persons  claim- 
ing an  interest,  as  assignee  or  otherwise,  by  contract  with  suck 
party. 

Whenever,  therefore,  the  party  originally  entitled,  or  his  rep- 
resentatives, and  an  attorney  or  other  persons  claiming  an  in- 
terest by  contract  in  the  warrants,  and  in  the  scrip  to  be  issued 
thereon,  are  both  before  the  department,  and  each  demands  the 
scrip,  I  am  of  opinion  that,  if  it  be  issued  from  the  depart- 
ment, it  must,  according  to  the  true  spirit  and  meaning  of 
the  act  of  Congress,  be  delivered  to  the  former.  But  1  think, 
also,  that  in  all  cases  where  the  department  sees  that  the  just 
claims  of  other  persons  will  be  liable  to  be  defeated  by  suck 
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ilelivery  of  the  scrip,  it  may  lawfully  suspend  the  actual  de- 
livery until  the  claimant  can  have  time  to  apply  to  a  court 
ef  equity  for  an  injunction.  If  he  make  out  such  a  case  as 
to  procure  an  injunction,  it  will  be  proper  in  itself,  and  con- 
formable to  the  usages  of  the  department  in  analogous  cases,  to 
retain  the  scrip  until  the  rights  of  the  parties  can  be  judicially 
determined,  and  then  to  deliver  it  to  such  person  as  the  court 
may  direct. 

I  find,  among  the  papers  before  me,  some  allccsion  to  my 
opinion  in  the  case  of  Triplett.  It  is  proper  to  observe,  in  re- 
spect to  that  opinion,  that  my  attention  was  not  called  to  the 
effect  of  the  proviso  above  considered;  nor^was  any  doubt  sug- 
gested, in  the  case  as  stated  to  me,  in  respect  to  the  power  and 
duty  of  the  department  to  take  notice  of  the  interest  of  Trip- 
lett, under  the  contract  with  Rice.  It  was  assumed  by  the 
department,  that,  had  not  Triplett  been  indebted  to  the  gov- 
ernment, the  scrip  for  his  share  must  have  been  delivered  to 
him;  and  the  question  referred  to  me  was,  whether  it  could  be 
retained^for  the  government  debt.  I  held  that  this  could  be 
done;  and,  ojti  the  principles  of  this  opinion,  I  should  still 
come  to  the  same  result.  If  the  proviso  applied  to  the  case^ 
still  it  was  obvious  that  Triplett  had  an  equitable  interest  in  the 
scrip;  and  that  was  enough  to  justify  the  United  States  in  with- 
holding the  share  to  which  he  was  equitably  entitled,  until  his 
debt  to  them  should  be  fully  satisfied. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  ser- 
vant, 

B.  F.  BUTLER. 

To  the  Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury. 


PRE-EMPTIONS  IN  MISSOURI. 
In  cases  of  doubt,  patents  may  be  suspended  until  the  question  shall  have  been 

determined  by  a  competent  tribunal. 
There  is  reason  to  doubt  whether  a  pre-emption  to  an  accumulation  of  Utmi  in 

the  Mississippi  can  be  allowed  to  exist. 

Attorney  General's  Office, 

AprU  23,  1836. 
Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  13th 
instant;  enclosing  various  documents  from  the  General  Land 
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Office,  concerning  a  case  under  the  pre-emption  laws^  on  which 
my  opinion  is  requested. 

It  appears  from  the  papers  referred  to  me,  that  a  person  who 
has  been  suffered  to  erect  a  dwelling  on  a  sma]l  island  or 
sand-bar  opposite  the  lower  part  of  the  city  of  St.  Louis,  in  the 
Slate  of  Missouri^  has  recently  preferred  to  the  land  office  for 
the  district  including  that  city,  a  claim  to  a  pre-emption  right 
ander  the  law  of  1830,  and  the  acts  amending  and  reviving  the 
same;  which  claim  has  been  allowed  by  the  register  and  re- 
ceiver, and  a  certificate  of  purchase  issued  to  him  and  as* 
signed.  This  location  is  objected  to  by  sundry  inhabitants  of 
the  city  of  St.  Louis,  on  various  grounds,  which  are  set  forth 
at  length  in  a  communication  to  the  senators  and  representa- 
tives in  Congress,  which  is  among  the  papers  before  me.  I 
deem  it  unnecessary  to  enter  at  large  into  an  examination  of 
the  numerous  points  suggested  in  the  communication.  In  my 
letter  of  the  21st  instant,  I  had  occasion  to  express  my  opinion 
as  to  the  power  of  the  Commissioner  of  the  General  Land  Office 
to  suspend  the  execution  of  letters  patent  until  the  direction  of 
Congress  or  the  decision  of  a  competent  tribunal  shall  have 
been  obtained;  and  I  will  only  add,  that,  in  my  opinion,  theie 
is  great  reason  to  doubt  whether  a  pre  emption  could  be  legally 
allowed  in  the  present  case,  even  if  the  sand-bar  or  island  itself 
could,  under  any  circumstances,  be  the  subject  of  a  grant  to 
individuals  by  the  government  of  the  United  States. 
I  am,  sir,  &c.,  d^c, 

B.  F.  BDTLER. 

To  the  Sbgretart  op  thb  TaBASURY. 


THE  ISSUE  OP  SCRIP  TO  BE  SUSPENDED  IN  CERTAIN  CASES. 

The  Treasury  Department  may  suspend  the  issuing  of  all  or  any  portion  of  the 
scrip  claimed  on  a  warrant  issued  for  a  greater  number  of  acres  than  may  ap- 
pear to  be  due,  until  the  true  amount  can  be  ascertained. 

Attoknet  General's  Office, 

April  28,  isae. 

Sir:  In  answer  lo  the  question  proposed  to  me  in  your  com- 
nunication  of  the  10th  ultimo,  I  have  the  honor  to  state  that, 


Digitized  by  VjOOQIC 


104  HON.  BENJAMIN  F.  BUTLER 

Powers  of  Registers  of  Land  Districts. 

in  my  opinion,  it  is  competent  for  the  Treasury  Department  to 
suspend  the  issuing  of  all  or  any  portion  of  the  scrip  claimed 
on  a  warrant  issued  for  a  greater  number  of  acres  than  may  ap- 
pear from  the  documents  in  the  possession  of  the  department  to 
be  due  from  the  State  of  Virginia,  until  the  truth  of  the  case 
and  the  precise  amount  of  the  claim  can  be  satisfactorily  ascer- 
tained. It  may,  however,  be  proper  to  suggest,  that  the  amount 
which  the  department  may  admit  to  be  due  ought  to  be  issued 
without  delay;  and  that  as  the  party  holding  the  warrants  is 
presumptively  entitled,  and  as  he  cannot  institute  judicial  pro- 
ceedings against  the  government,  some  appropriate  legal  steps 
should  be  instituted  by  the  United  States  in  respect  to  the 
amount  withheld  for  the  purpose  of  determining  the  validity  of 
the  claim. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  ser- 
vant, 

B.  P.  BUTLER.  - 

To  the  Hon.  Levi  Woodbury, 

Secretary  of  the  Dreasftry. 


POWERS  OP  REGISTERS  OF  LAND  DISTRICTS. 

Under  the  act  of  the  19th  February,  1833,  registera  of-  land  districts  are  made 
judges  of  the  validity  of  purchases  made  under  the  first  section  thereof;  and 
the  Treasury  Department  has  no  power  to  revise  or  reverse  their  decisions. 

Attorney  General's  Office, 

April  30,  1836. 
Sir:  In  answer  to  the  questions  proposed  to  me  in  your  letter 
of  the  8th  instant;  I  have  the  honor  to  state  that,  in  my  opinion, 
your  department  has  not  the  legal  power  to  revise  and  reverse 
the  decision  of  the  register  of  the  land  district,  as  to  the  validity 
of  the  purchases  alleged  to  have  been  made  under  the  first  sec- 
tion of  the  act  of  the  19th  February,  1833.  The  proviso  to 
that  section  requires  that  "  the  register  of  the  land  district  in 
which  the  lands  lie  shall  be  satined  of  the  validity  of  the  pur- 
chase." The  register  being  thui^  made  the  judge,  and  no  au- 
thority being  conferred  on  the  department  to  revise  the  decision, 
the  case  comes  within  the  principles  stated  in  my  opinion  of 
the  21st  instant,  as  to  the  authority  of  the  department  to  review 
the  decisions  of  the  registers  and  receivers  under  the  pre  emp* 
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tion  laws,  and  to  suspend  the  execution  and  delivery  of  patents 
until  the  conflicting  claims  of  the  parties  shall  have  been  judi- 
cially determined. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  ser- 
vant, 

B.  P.  BUTLER. 
To  the  Hon.  Levi  Woodbury, 

Secretary  qf  the  Treasury. 


COMMENCEMENT  OP  PAY  OF  A  REINSTATED  CAPTAIN. 

A  captain  stricken  from  the  roUs  of  the  army,  and  afterwards  reinstated  by  and 
with  the  advice  of  the  Senate,  cannot  claim  pay  afler  reinstatement  only  from 
the  date  of  hia  acceptance  of  the  new  commission. 

Attornky. General's  Office, 

May  3, 1836. 

Sir:  It  appears,  from^  the  documents  enclosed  in  your  com- 
munication  of  the  28th  uUimo,  that  a  captain  who  had  been 
stricken  from  the  roUs  of  the  army  was,  by  general  orders  of 
the  28d  of  April  last,  reinstated  in  the  army,  and  by  the  Presi- 
dent, by  and  with  the  advice  and  consent  of  the  Senate,  re- 
stored to  his  former  rank  and  regiment  as  captain  in  the  7th 
in&ntry,  to  rank  as  such  from  the  4th  of  October,  1825.  The 
Second  Comptroller  being  doubtful  as  to  the  time  when  the 
pay  in  this  case  is  to  commence,  you  ask  my  opinion  on  the 
question  "  whether  Captain  Bonneville  is  entitled  to  pay  from 
the  date  at  which  he  was  dropped  from  the  rolls  of  the  army, 
or  from  the  date  of  his  confirmation  by  the  Senate."     . 

I  am  of  opinion  the  pay  must  commence  in  this  case,  as 
in  ordinary  cases  of  original  appointment — that  is,  from  the  ac- 
ceptance of  the  office.  Legally,  pay  is  only  demandable  for 
the  period  during  which  the  person  claiming  it  is  actually  in 
office.  If  there  are  any  peculiar  circumstances  in  this  case 
which  give  the  restored  officer  a  claim  on  the  justice  of  the 
nation  for  pay  whilst  stricken  from  the  roll,  it  is  to  be  presumed 
that  Congress  will  allow  it.  At  any  rate,  his  only  remedy  is 
by  application  to  that  body. 

I  am,  sir,  &c.,  &c.. 


B.  P.  BUTLER. 


To  the  Secretahy  op  Wak. 
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GRANTS  UNDER  SUPPLEMENT  TO  CHOCTAW  TREATY. 

Allen  Yates  and  wife  are  each  entitled  to  two  sections  of  land  under  th«  second 
clause  of  the  supplement  to  the  treaty  of  Dancing  Rabbit  creek. 

Attorney  General's  Office, 

May  3,  1836. 

Sir:  In  answer  to  the  question  submitted  in  your  letter  of 
the  29th  ultimo,  I  have  the  honor  to  state  that,  in  my  opinion^ 
Allen  Yates  and  wife  are  each  entitled  to  two  sections  of  land, 
under  the  second  clause  of  the  supplement  to  the  treaty  of 
Dancing  Rabbit  creek.  This  is  the  grammatical  construction 
of  the  terms  used ;  and  there  is  no  legal  impediment  to  the 
granting  of  land  to  the  wife,  separate  from  her  husband.  More- 
over, the  eighteenth  article  of  the  main  treaty  expressly  declares 
that,  whenever  a  well-founded  doubt  shall  arise,  the  treaty  shall 
be  construed  most  fiivorably  to  the  Choctaws.,  This  benign 
rule  of  interpretation  must  be  considered  as  extending  to  the 
supplement.  To  depart  from  the  natural  sense  of  the  words, 
to  the  prejudice  of  the  Indians,  on  mere  speculative  doubts, 
would,  in  my  judgment,  bo  very  inconsistent  with  this  rule. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  P.  BUTLER. 

Hon.  Lewis  Cass, 

Seentary  of  War. 


PRE-EMPTION  TO  LANDS  CEDED  BY  THE  aUAPAW  TREATY. 

The  lands  ceded  by  the  Gluapaw  treaty  of  August,  1818,  are  not  subject  to  pre> 

emption  under  the  act  of  April  12,  1814. 
The  Indian  title  not  haying  been  extin^ished,  tliey  couM  not  have  been  settled 

prior  to  the  date  of  that  law,  consistently  with  the  claim  of  the  duapaws. 

Attorney  General^s  Office, 

iMay  3,  1836. 
Sir:  In  answer  to  the  question  proposed  in  the  communica* 
tion  of  the  CJoromissioner  of  the  General  Land  Office,  enclosed 
to  me  in  your  letter  of  the  29th  ultimo,  I  have  the  honor  to 
state  that,  in  my  opinion,  none  of  the  lands  ceded  by  the  Qua- 
paw  treaty  of  the  24th  of  August,  1818,  are,  or  ever  have  been, 
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subject  to  pre-emption  claims,  under  the  6tli  section  of  the  act 
ofthe  12th  April,  1814. 

It  seems  to  me  very  clear  that  this  section  applies  only  to 
laads  which,  prior  to  the  date  of  the  law,  had  been  settled  and 
caltiyated  consis^.ndy  with  the  rightful  claims  of  others.  The 
lands  described  in  the  Quapaw  treaty  are  excluded  by  this 
test;  they  could  not  have  been  so  settled  and  cultivated  prior 
to  the  date  of  that  law,  because  the  Indian  title  had  not  then 
been  extinguished.  The  treaty  of  1818  is  a  solemn  recogni* 
tion  of  that  title,  which  neither  the  United  States  nor  any  one 
claiming  under  them  are  at  liberty  to  dispute;  and,  so  long  as 
it  existed,  all  settlements  made  on  these  lands  were  in  contra- 
vention of  the  rightful  claims  of  other  persons— that  is  to  say, 
of  the  Quapaw  Indians. 

I  am,  dfrC, 

B.  F.  BUTLER. 
To  the  Secretary  of  the  Treasury. 


RIGHT  TO  GRANTS  OP  KESERVEES  IN  THE  CHOCTAW  TREATY. 

In  the  erent  of  the  death  of  reserrees,  under  the  Choctaw  treaty,  before  the  ex- 
piration of  the  five  years'  residence  upon  the  land,  required  as  a  condition 
precedent  to  a  grant  and  fee-simple,  the  interest  is  not  defeated,  but  goes  to 
those  persons  who,  by  the  State  laws,  succeed  to  the  inheritable  interest  of  in- 
diridual  Indians. 

Attorney  General's  Office, 

May  3  y  1836. 

Sir:  The  case  stated  in  the  letter  of  the  honorable  Mr.  Lyon, 
enclosed  in  your  communication  of  the  28th  ultimo,  is  as  fol- 
lows: 

<*  A  person  entitled  to  a  reservation  of  land  under  the  14th 
article  of  the  treaty  of  1830,  with  the  Choctaws,  after  giving 
the  requisite  notice  of  his  intention  to  remain  in  the  country 
ceded  and  beSome  a  citizen,  and  aAer  having  his  name,  with 
the  number  and  age  of  his  children,  registered  by  the  agent, 
died  b^ore  the  expiration  of  the  five  years  from  the  ratification 
of  the  treaty,  during  which  he  was  required  to  reside  upon  his 
land  before  a  grant  ux  iee-simple  could  issue.  In  the  case  re- 
ferred to,  the  widow  has  continued  the  residence  for  the  five 
yeaia." 
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Mr.  Lyon  now  inquires  whether  the  grant  in  fee-simple  pro- 
vided by  the  treaty  will  issue  to  the  widow^  who  became  the 
head  of  the  family  by  the  death  of  the  husband?  It  is  insisted 
by  the  person  at  whose  instance  this  inquiry  is  made,  that 
"  the  reservation  secured  by  the  14th  article  of  the  treaty  is  to 
the  reservee,  in  the  character  of  representative  of  his  family; 
and  that,  by  his  death,  the  widow  was  substituted  as  the  sur- 
viving head  of  the  family  to  his  rights,  and  entitled  to  the 
patent." 

I  cannot  assent  to  this  argument.*  The  person  who  at  the 
ratification  of  the  tre^ity  was  the  head  of  the  family,  and  who 
elected  to  remain  in  the  ceded  country,  and  to  become  a  citizen 
of  the  State,  acquired  an  equitable  interest  in  the  section  prom- 
ised to  be  granted  by  the  treaty.  This  interest  was  liable  to  be 
defeated  by  his  voluntary  omission  to  reside  in  the  ceded  coun- 
try for  the  five  years  required  by  the  treaty;  but  as  the  act  of  God 
injures  no  one,  it  was  not  extinguished  by  his  death.  In  the 
mean  time,  like  all  other  interest  in  lands  of  an  inheritable 
nature,  it  was  subject  to  the  operation  of  the  State  laws,  and 
passed  on  his  death  to  those  persons  who,  by  the  laws  of  the 
State,  succeeded  to  the  inheritable  interest  of  individual  In- 
dians, subject  to  the  State  laws. 

I  am,  sir,  &c.,  (fec.^ 

B.  P.  BUTLER. 

To  the  Secretary  of  War. 


SALE  OP  MILITARY  SITES  UNDER  ACT  OP  MARCH  3,  1819. 

The  act  of  March  3, 1819,  extends  only  to  such  military  sites  as  belonged  to  the 
United  States  at  its  date  ;  and  such  sites,  when  they  have,  or  whenever  they 
may  become  useless  for  military  purposes,  may  be  sold  under  said  act,  whether 
situated  in  a  State  or  Territory. 

The  rule  as  to  the  extent  of  territory  which  may  be  sold,  is  laid  down  by  the 
Supreme  Court  in  9  Peters,  761, 762.  ^ 

Attorney  General's  Office, 

May  6,  1836. 
Sir:  In  the  communication  of  the  Commissioner  of  the 
General  Land  Office,  enclosed  in  your  letter  of  the  23d  ultimo, 
jrour  attention  is  called  to  the  act  of  the  3d  March,  1819,  en- 
titled '^  An  act  authorizing  the  sale  of  certain  military  sites;" 
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and  inquiry  is  made  whether  it  applies  to  Ports  Armstroug  and 
Dearborn — the  former  on  Rock  island,  in  the  Mississippi  river, 
and  the  latter  at  Chicago;  and  if  so,  to  what  extent?  These 
questions  you  have  referred  to  this  office  fot  my  opinion  thereon. 
The  first  clause  of  the  act  referred  to  authorizes  the  Secre- 
tary of  War,  under  the  direction  of  the  President  of  the  United 
States,  ^*  to  cause  to  be  sold  such  military  sites  belotiging  to 
the  United  States  as  may  have  been  found  or  become  useless 
for  military  purposes."  The  second  clause,  after  authorizing 
the  Secretary,  on  payment  of  the  purchase-money,  to  execute 
conveyances,  provides  that  '<  tlie  jurisdiction  which  had  been 
specially  ceded  for  military  purposes  to  the  United  States  by  a 
State,  over  such  site  or  sites,  shall  thereafter  cease."  In  con- 
struing this  law,  we  are  met  by  several  questions : 

1.  Does  it  extend  to  military  sites  not  belonging  to  the  United 
States  on  the  3d  March,  IK19,  the  date  thereof? 

2.  Does  it  extend  to  military  sites  which  were  not  useless  at 
that  time,  but  which  have  sincCy  or  which  may  hereafter j  be- 
come useless? 

3.  Does  it  extend  to  sites  not  within  a  Statey  and  in  respect 
to  which  there  has  not  been  a  cession  of  jurisdiction  by  such 
Stale? 

My  opinion  on  these  several  points  is  as  follows: 

1.  I  think  the  law  does  not  extend  to  any  sites  except  such 
as  belonged,  cU  its  datOy  to  the  United  States.  This  is  the 
grammatical  effect  of  the  present  participle  ^^  belonging,"  and 
there  is  nothing  in  the  context  to  call  for  a  more  liberal  inter- 
pretation. 

2.  Military  sites  belonging  to  the  United  States  on  the  3d 
March,  Lbl9,  may  be  sold,  under  this  law,  whenever  they  may 
become  useless  for  military  purposes.  The  contingency  is  so 
expressed  as  to  embrace  future  cases,  as  well  as  those  which 
h^  already  occurred;  and  such,  I  understand,  has  been  the 
practical  construction  of  the  law. 

3.  I  think  it  does  so  extend.  The  last  clause  may  well  be 
considered  as  intended  to  apply  to  those  cases  in  which  the 
site:^  were  situated  within  a  Stale,  but  not  as  necessarily  imply- 
ing that  all  were  so  situated. 

1  am  therefore  of  opinion  that  the  act  of  the  3d  March,  1819, 
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will  apply  to  Forts  Armstrong  and  Dearborn,  (provided  they 
were  military  sites,  and  belonged  to  the  United  States  on  the 
3d  March,  1819,)  whenever  they  shall  have  become  useless  for 
military  purposes.  I  know  of  no  better  rule  for  determining 
the  extent  of  territory  which  may  be  sold  under  this  law,  than 
that  laid  down  by  the  Supreme  Court  of  the  United  States,  in 
the  recent  case  of  <^ Mitchell  and  others  vs,  the  United  States." 
(•9  Peters,  761,762.) 

In  that  case  a  land  claim  founded  on  Indian  and  Spanish 
grants,  for  a  very  extensive  tract  of  land,  was  confirmed  by  th« 
Supreme  Court,  with  the  exception  of  the  fortress  of  St.  Mark's 
(situated  at  the  junction  of  the  rivers  St.  Mark's  and  Wakulla,) 
and  the  territory  directly  and  immediately  adjacent  and  appur- 
tenant thereto,  which  were  reserved  for  the  use  of  the  United 
States.  There  was  no  evidence  in  the  record  by  which  the 
limits  of  the  excepted  territory  could  be  designated;  and  the 
court  itself  was  therefore  obliged  to  give  the  rule.  It  was  de- 
creed that  the  territory  to  be  excepted  should  be  that  which 
Fjad  been  ceded  by  the  Indians  to  the  Spanish  government  for 
the  purpose  of  the  fort,  if  the  boundaries  of  the  cession  could 
be  ascertained;  if  the  same  could  not  be  ascertained,  then  the 
adjacent  lands,  which  were  considered  and  held  by  the  gov- 
ernment,  or  the  commandant  of  the  post,  as  annexed  to  the 
fortress,  for  military  purposes;  if  no  proof  thereof  could  be  ob- 
tained, then  so  much  land  as,  according  to  military  usage,  was 
generally  attached  to  forts  in  Florida  and  the  adjacent  colo- 
nies; and  if  no  such  usage  .could  be  proved,  then  all  the  terri- 
tory between  the  two  rivers,  from  the  middle  of  the  river  St. 
Mark's,  below  the  junction  with  the  Wakulla,  to  points  three 
miles  distant  up  both  rivers.  The  three  miles  were  probably 
selected,  because  generally  considered  the  extreme  distance  to 
which  a  cannon  shot  can  be  thrown.  As  I  have  not  such 
facts  before  me  as  to  enable  me  to  apply  these  principles  to  this 
case,  I  shall  content  myself  with  simply  stating  them,  as  above, 
for  ihe  informaiion  of  the  Commissioner. 

I  have  the  honor  to  be,  your  obedient  servant, 

B.  P.  BUTLER. 

The  Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury. 
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VALIDITY  OP  A  NEW  MADRID  GRANT. 

The  terms  employMl  in  the  patent  to  Raphael  Lesieur  are  not  so  rague  as  to  ren- 
der the  patent  void  for  uncertainty.  In  construing  pubhc  gfrants  issued  in 
great  numbers  by  the  officers  of  the  goyernment,  and  in  accordance  with  a 
certain  formulary  deliberately  adapted  by  those  officers,  the  courto  may  resort 
to  contemporaneous  documents  on  file  in  the  proper  department,  for  the  pur- 
pose of  ascertaining  the  intent  of  the  grantors. 

Attorney  GE;N£RiiL'd  Office, 

May  7,  1836. 

Sir:  I  have  had  the  honor  to  receive  your  letter  of  yesterday , 
in  which  you  enclose  certain  communications  and  papers  from 
the  Commissioner  of  the  General  Land  Office,  in  relation  to  the 
fonn  of  a  patent  recently  issued  from  that  office^  under  the  act 
of  the  17th  of  February,  1815,  "for  the  relief  of  the  inhabit- 
ants of  the  late  county  of  New  Madrid,  in  the  Missouri  Terri- 
tory, who  suffered  by  the  earthquake;"  and  in  respect  to  which 
you  propose  for  my  opinion  the  following  question:  *^Are  the 
terms  employed  in  the  enclosed  patent,  viz:  <unto  the  said 
Raphael  Lesieur^  or  to  his  legal  representatives,  and  to  his  or 
their  heirs  and  assigns  forever,'  so  vague  and  indefinite  as  to 
render  the  patent  void  for  uncertainty?  In  other  words,  are 
the  terms  employed  sufficiently  precise  to  convey  the  title,  and 
indicate  the  legal  grantee?  " 

It  is  a  general  rule,  in  the  construction  of  conveyances,  that 
they  are  to  take  effect  according  to  the  intent  of  the  parties,  if 
that  intent  can  be  ascertained  from  the  language  used,  and  be 
consistent  with  the  rules  of  law;  and  it  is  only  when  the 
words  used  are  so  vague  and  uncertain  that  the  intent  cannot 
possibly  be  ascertained,  that  the  deed  will  be  held  void  for  un- 
certainty. 

In  this  case,  I  am  inclined  to  think,  that  without  resorting  to 
the  explanations  given  by  the  Commissioner,  the  courts  would 
hold  it  reasonably  clear  that  it  was  the  intent  of  the  United 
States  to  grant  the  premises  in  question  to  Raphael  Lesieur  and 
his  heirs,  iflve  was  then  alive;  and  if  not  then  alive,  to  the  legal 
representatives  of  the  said  Rapheal  Lesieur  and  their  heirs. 
In  construing  public  grants  issued  in  great  numbers  by  the 
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officers  of  the  government,  and  in  accordance  with  a  certain 
formulary  deliberately  adopted  by  those  officers,  I  think  the 
courts  may,  with  propriety,  resort  to  contemporaneous  docu- 
ments on  file  in  the  proper  department,  for  the  purpose  of  as- 
certaining  the  intent  of  the  grantors.  If  that  be  done  in  the 
present  case,  there  will  be  no  difficulty  in  ascertaining  that  the 
deed  was  intended  to  take  effect  in  the  manner  above  sug- 
gested. Assuming,  then,  that  the  grant  is  to  be  so  under- 
stood, and  the  case  will  stand  on  precisely  the  same  ground 
as  if  the  patent,  after  reciting  the  facts,  had  granted  the  prem- 
ises described  therein  ^'  to  Raphael  Lesieur  and  his  heirs,  pro- 
vided the  said  Raphael  Lesieur  be  now  livings  but  if  the  said 
Raphael  Lesieur  shall  have  died  prior  to  the  execution  of 
these  presents,  then  to  the  present  legal  representatives  of  the 
said  Raphael  Lssieur  and  their  heirs." 

Would  such  a  grant  have  been  valid  and  effectual  to  pass 
the  estate  according  to  the  intent?  1  think  it  would;  and  if  I 
had  any  doubts  on  the  subject,  I  should  be  unwilling,  with 
my  present  knowledge  of  the  laws  of  Missouri,  and  especially 
after  the  high  authority  referred  to  by  the  Commissioner^  and 
the  usage  which  has  so  long  obtained,  to  put  them  forth. 

I  will,  however,  take  the  liberty  of  adding  a  further  sugges- 
tion. It  is  stated  in  one  of  the  papers  referred  to  me,  that 
Raphael  Lesieur,  the  party  originally  entitled  in  this  case,  is  yet 
living;  and  it  is  therefore  claimed  that  the  patent  should  be  di- 
rectly to  him  and  his  heirs,  without  (he  addition  of  the  other 
words.  Though  I  think  his  tide  will  be  the  same  if  he  receive 
the  patent  in  its  present  form,  as  if  it  had  been  to  him  alone; 
yet  I  can  see  no  particular  necessity  for  the  alternative  form, 
when  the  party  originally  entitled  is  alive  and  capable  of  taking 
the  estate.  This  form  was  first  adopted  to  meet  those  cases  in 
which  the  party  originally  entitled  had  died;  and  where  that 
event  has  not  occurred,  it  would  seem  to  be  proper  that  the 
patent  should  be  made  out  to  the  grantee  named  in  the  certifi- 
cate^ without  any  alternative  words. 
I  am,  &,c,y 

B.  F.  BUTLER. 

To  the  Secretary  op  the  Treasttrt. 
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LOCATION  OP  CHOCTAW  RESERVES. 

The  grant  of  the  reservation  is  the  essence  of  this  provision  of  the  treaty,  and 
the  direction  as  to  the  manner  in  which  the  same  shall  be  located  ought  not  to 
be  80  construed  as  to  defeat  the  grant. 

Attorney  General's  Office, 

May  9,  1836. 

Sir:  I  hare  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  7th  instant,  enclosing  papers  relative  to 
the  location  of  a  reservation  for  D.  W.  Wall,  under  the  Choc- 
taw treaty  of  1830,  and  inquirmg  whether,  in  my  opinion,  that 
location  can  be  confirmed. 

It  appears,  from  the  letter  of  Colonel  Martin,  the  locating 
agent,  that  the  location  in  thia  case  had  been  conditionally  made 
by  him  of  a  sixteenth  section,  subject  to  the  final  decision  of 
your  department.  This  course  was  adopted,  because  the  agent 
had  doubts  as  to  the  rights  of  a  reservee,  under  the  treaty ,  to 
locate  on  a  sixteenth  section .  This  doubt  is  met  by  my  opin  ion 
of  the  3lst  of  March  last,  in  which  it  was  held  that  these  sec- 
tions are  subject  to  the  claims  of  reservees  under  the  treaty. 

From  the  letter  of  Mr.  Lyon,  also  enclosed  to  me,  it  would 
seem  that  another  question  has  arisen  in  this  case. 

The  supplement  to  the  Choctaw  treaty  grants  to  D.  W. 
Wall,  and  to  several  other  persons »  all  specially  named,  one 
section  of  land  each,  <<to  be  located  in  entire  sections,  to  include 
their  present  residehce  and  improvement,  with  the  excepltcm  of 
Molly  Nail  and  Susan  Colbert,  who  are  authorized  to  locate 
theirs  on  any  unimproved  unoccupied  land."  D.  W.  Wail, 
in  point  of  iact^  had  no  residence  and  improvement  of  his  own, 
beiqg  at  the  time  a  minor,  and  residing  with. his  father.  Un- 
der these  circumstances,  I  understand  it  is  doubted  whether 
the  grant  to  him  has  not  entirely  failed.  In  the  case  of  Qeorge 
W.  Hawkins,  arising  under  this  treaty,  1  had  occasion  to  ex* 
amine  a  question  somewhat  similar  in  point  of  Acts,  and  iden* 
tical  in  the  principle  by  which  it  was  decided.  I  then  held  that 
the  essence  of  the  treaty  provision  on  which  the  question  arises 
consists  in  the  grant  of  the  reservation;  and  that  the  direction 
as  to  the  manner  in  which  the  reservation  is  to  be  located, 
though  important  in  itself,  and  proper  to  l^e  observed  so  fiir  as 
ToL.  in— 8 
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circumstances  would  pennit^  ought  not  to  be  so  construed  as  la 
defeat  the  grant.  Referring  to  that  opinion « under  date  of  the 
i9th  March,  1834,  for  a  fuller  expositioE  of  the  sufbject,  I  haver 
only  to  add  that,  in  my  opinion^  the  grant  has  not  failed,  and 
that  no  yalid  objection  is  stated  in  the  documents  before  me  tf> 
die  conllnnation  of  thelbcdtion. 

I  am,  sir.  Very  respectfttlly^  yomr  obedient  servant, 

g.  P.  BUTLER. 
Hon.  Lewis  Cass, 

Secretary  of  War. 


LOCATION  OP  CHOCTAW  RESSERVES: 

LocatK>n»of  sections^or  paru  of  aectioHf^  should  be  made  by  ta&ing^  wEoIe, 
half,  or  quarter  sections.aa  U^  ease  tmy  be, iritfioAt brea&in^  *p  the  leg^ 
diyitionB  or  distari>iii^  iecO'onal  hnev. 

la  this  case,  the  reserree  urendUed  to^tfae  half  section  on  wUe^  hi»  iMpwre* 
meat  is  located^  and  the  whole  of  that  chosen  for  the  balance.^ 

ATTORNs-r  GeNje&Air'»  Office^ 

Alay  10,  IS3& 
Sih:  I  have  received  and  considered  thecase  of  Noah  Watt^ 
as  stated  in  the  papers  enclosed  in  your  communicalion  of  ye»- 


By  the  supplement  to  the  Choctaw 'treaty^  he  is  dbwed  a 
reservation  of  a  section  and  a  half  of  land,  to  include  his  then 
present  residence  and  improvement/ which  wcnre  entirely  within 
the  south  half  of  fractional  section  89.  Before  any  kinds  were 
sold  in  this  neighborhood,  the  representative  oi  Wall  applied  to 
the  locating  agent  to  locate  this  reservation  on  the  south  half  of 
section  35,  and  the  whole  of  section  2;  which  was  provision- 
ally done.  But  the  agent,  being  of  opinion  that  a  different 
location  might  be  made,  afterwards  sold  section  2,  and  located 
Wall's  reservation  on  fractional  section  35,  and  on  t/iree  quarter 
aeciiona  in  section  36.  The  claimant  objected  to  this  change 
of  location;  and,  when  section  2  was  sold,  gave  notice  te  the 
purchaser  that  it  was  claimed  as  a  part  of  Noah  Wall's  reser- 
vation. The  locating  agent  states  that,  should  it  be  decided 
that  Wall  was  entitled  to  the  whole  of  section  2  and  thd  south 
half  of  35,  his  report  of  the  location  can  be  changed  in  coo- 
fimuity  with  such  decision. 
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According  to  the  principks  stated  in  opinions  hetetofbre 
^ven  in  this  office,  locations  of  sections,  and  of  half  or  quarter 
sections,  are  to  be  made  by  taking  whole  sections,  or  iialf  or 
quarter  sections,  as  the  case  may  be,  without  breaking  up  the 
legal  diTisioas  or  disturbing  sectional  lines;  and  when  the  res* 
ervation  is  to  include  th«  improvement  of  the  reservee,  the 
iocatioD  is  to  be  so  made  as  to  give  to  the  reservee,  as  a  fokole 
mdion,  the  particular  section  in  which  his  improvement,  or  the 
greater  fart -of  it,  lies^  whilst  the  part  section,  if  he  be  entitled 
to  any,  is  to  he  taken  from  aome  adjoining  tract.    This  latter 
rale  cannot  be  carried  out  in  the  present  ease,  because  section 
33,  in  which  the  improvements  are  situated,  is  a  fractional  sec- 
tion of  about  —  acres;  and  the  last  location  made  by  the  agent, 
though  it  takes  the  whole  of  section  35,  will  not  give  Wall 
one  entire  section  ^and  an  entire  half  section,  but  a  fractional 
section  and  three  quarter  sections.    The  first  location  will, 
however,  give  him  -one  «ntire  section,  vis:  section  2;  and  a 
complete  half  section,  viz:  the  south  htff  of  36;  adjoining 
aach  other,  and  inckiding  all  his  improvements:  thus  answer- 
ing precisely  the  words  of  the  treaty,  and  conforming  to  the 
spirit  of  former  decisions.    For  these  reasons,  I  am  of  opinion 
this  was  the  location  to  which  Wail  was  entitled. 

I  have  the  honor  to  be,  very  respectfully^  your  obedient  ser- 
vant, 

B.  P.  BUTLER. 

Hon.  Lkwib  CABBf  Sea^etary  of  War. 


taSK  OF  SUPPLIES  FOR  THE  ARMY. 

ICht  nsk  of  sappliea  piircluwed  for  the  Anny  follows  the  title. 

The  title  of  a  quantity  of  pork  cootnusted  for  by  the  proper  ofikser,  prepared 
•mi  dcngnated  by  the  Tendore,  and  an  order  given  upon  the  packers  for  it,  is 
in  the  United  States;  and,  if  it  i»e  ihen  destroyed,  the  loss  must  fall  upon  the 
aoveramen  t« 

Attornjsy  Gbnbral's  Office, 
May  12,  1836. 
Sir:  I  have  had  the  honor  to  receive  your  letter,  with  the 
Aoeamests  endosed^  relative  Id  the  claim  of  Messrs.  Hubbard 
ACo. 
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^'       •  '      •  ......  ,        . — . — _ — .-...II 

According  to  our  lav^  the  risk  of  goods  pnrchased  foilowB  the 
title;  and^  consequently ^  if  the  title  in  the  pork  purchased  by 
Lieutenant  Drum^  of  Messrs.*  Hubbard  &  Co.,  had  become 
vested  in  the  United  States  prior  to  its  destruction  by  fire, 
the  government  ought  to  bear  the  loss.  The  only  point  in 
the  case  is  as  to  the  delivery.  It  seems,  by  the  concurring 
statements  of  both  parties,  that  Ihe  agreement  was  complete, 
and  that  the  pork  wns  piepared  aiKl  designated  by  the  vendors; 
that  on  the  morning  of  the  7th  of  October,  Lieutenant  Drum's 
sei^eant,  by  his  direction,  called  on  the  vendors,  and  received 
from  them  an  order  for  the  pork  on  the  packers  in  whose  pos- 
session it  then  was;  that  this  order  was  duly  deli veied;  and 
that  the  night  after,  but  before  the  order  had  been  presented^ 
the  pork  was  destroyed  by  fire.  From  the  time  when  the  order 
was  received,  the  property  was  under  the  control  of  the  puy« 
chaser;  and  his  omission  to  take  it  into  his  actual  custody  can 
make  no  difference.  The  delivery  of  the  order  was,  there* 
fore,  in  law,  a  sufBcient  deliveiy  of  the  pork.  The  titte  was 
transferred  to  the  United  States,  for  whdse  benefit  the  contract 
was  made;  and  they  are  bound  to  pay  the  price  stipulated  in 
the  agreement. 

lam,  sir,  &c.,&c., 

B.  F.  BUTLER. 

To  the  Secretary  op  War. 


PAY  OF  NON-COMMISSIONED  OFFICERS  WHII45T  ACTING  AS 

CLERKS, 

A  quartermaster  sergeant  acting  as  a  clerk  in  the  office  of  the  quartermaster 
of  the  marine  corps  is  entitled  to  the  additional  compensation  of  fifteen  cents 
per  day  allowed  by  the  act  of  March  3,  I8IS1  and  paid  to  the  sergeant  acting 
as  clerk  in  the  office  of  the  Quartermaster  General  ofthe  army. 

Attorney  General's  Opfioe, 

May  13,  1836. 
Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  17th 
of  March  last  relative  to  the  claim  of  Quartermaster  Sergeaat 
Devlin  to  the  additional  compensation  of  fifteen  cents  per  day 
allowed  by  the  act  of  the  2d  of  March,  1819,  "  to  regulate  the^ 
pay  of  the  army  when  employed  on  iatigue  duty." 
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AAer  referring  me  to  his  statemeot,  and  other  documents 
enclosed  in  your  commanicattooy  yeu  ask  my  opinion  on  the 
question^  ^<  Whether  Quartermaster  Sergeant  Devlin,  acting  as 
a  clerk  in  the  office  of  the  quartermaiiter  of  the  marit^e  corps,  be 
entitled  to  the  additional  compensation  of  fifteen  cents  per  day 
allowed  by  die  act  of  8d  March,  1819,  and  paid  to  the  sergeant 
actmg  as  clerk  m  the  office  of  the  Quartermaster  General  of 
the  army  ?"  - 

llie  act  of  the  11th  of  JUI7, 1798,  treats  the  marine  corps  as 
apart  of  the  army;  and  the  2d  section  expressly  provides  that, 
vhen  serving  on  shore,  the  staff  officers  (including  the  quar- 
termaster sergeant)  shall  be  entitled  to  the  same  extra  pay  and 
emoluments  which  are  allowed  by  law  to  officers  acting  in  the 
4Bame  capacities  in  the  army.  The  late  act  of  the  30th  of  June, 
1834,  <'  for  the  better  regulation  of  the  corps,'^  continues  to 
ooA-commissioiied  officers,  musicians^  and  privates,  the  same 
pay  and  allowances  as  they  then  received. 

In  the  case  of  Sergeant  Fleury,  of  the  army,  I  gave  it  as 
my  c^iuion  that  the  continuous  service  of  a  non-commissioned 
officer  of  the  army  proper,  as  a  clerk  in  one  of  the  bureaus  of 
the  War  Department,  was  to  be  deemed  ^^  constant  labor," 
witiiin  the  legal  interpretation  of  the  act  of  the  Sd  of  March, 
1819,  and  in  accordance  with  the  practical  construction  which 
Chat  act  has  received  in  the  Quartermaster's  Department,  and 
some  other  farancbes  of  the  service.  If  this  opinion  was  well 
founded,  it  will  necessarily  follow  that  a  noii-comniissioned 
officer  of  the  marine  corps,  performing  the  like  duties,  muat 
priftta  facie  be  entitled  to  the  like  allowances. 

I  perceive,  however,  that  Sergeant  Devlin  has  laid  his  claio^ 
before  Congress  at  their  present  session,  and  that  the  Com* 
mhtee  on  Naval  Affairs  of  the  House  of  RepresenXatives  have 
reported  against  it;  and,  in  the  report,  have  dissented  from  the 
opinion  in  the  case  of  Sergeant  Fleury,  above  referred  to,  in  * 
respect  to  which  they  observe:  '<  they  consider  it  at  variance 
with  the  letter .  and  spirit  of  the  law,  and  feel  no  dispositioQ 
to  give  it  their  sanction,  by  extending  its  benefits  to  the  peti* 
tioner."  Had  it  appeared  from  the  report  that  the  precise  ques* 
don  submitted  to  me  in  the  case  of  Sergeant  Fleury  had  been 
considesed  by  the  committee,  the  dissent  so  strongly  expressed 
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by  such  high  authority  would  certainly  have  shaken  my  confi« 
dence  in  my  construction  of  the  law.  But  I  think  it  rery  clear^ 
from  their  report^  either  that  my  opinion  was  not  before  then^, 
and  was  erroneously  stated^  or  that  they  did  not  correctly  ap- 
prehend the  true  character  of  the  question  referred  to  me,  and 
the  effect  of  my  decision.  The  report  states  that  Sergeant 
Devlin  was  first  allowed,  for  bis  extra  services  as  clerk,  fifteen 
cents  per  day;  and  that,  at  subsequent  periods,  without  any 
change  of  duties,  his  extra  pay  has  been  increased  to  $354  per 
annum;  but  that,  not  satisfied  with  this  increase  of  pay,  he 
now  requests  an  additional  allowance  of  fifteen  cents  per  day^ 
under  the  act  of  the  2d  of  March,  1819,  from  the  commence^ 
ment  of  his  services  as  clerk.  This  request  the  committee 
deem  an  extraordinary  one;  and  they  remark,  that  ^^the  only 
reason  ofiered  for  it  is,  that  the  Attorney  Gieneral  has  decided 
that  sergeants  of  the  army  acting  as  clerks,  and  receiving  extra 
pay  as  clerks,  were  also  entitled  to  the  extra  pay  provided  by 
the  act  above  quoted.'^  The  question  submitted  by  the  Secre- 
tary of  War,  in  Sergeant  Fleury's  case,  was  in  the  following 
words:  '^  Is  a  sergeant  of  the  army,  employed  as  an  assistant 
clerk  in  one  of  the  bureaus  of  the  War  l>spartment,  entitled  to 
the  additional  compensation  of  fifteen  cents  per  day,  allowed 
by  the  act  of  the  2d  of  March,  1819?"  It  will  be  seen  that 
it  does  not  include  any  suggestion  whatever  that  the  sergeant 
was  m  the  receipt  of  extra  pay  as  clerk;  nor  does  it  inquire 
whether,  in  addition  to  such  extra  pay,  he  would  also  be  en- 
titled to  the  fifteen  cents  per  day  given  by  the  act  of  1819; 
nor  is  it  intimated  in  the  opinion  that  a  person  so  circum:- 
stanced  would  also  be  entitled  to  the  fifteen  cents  per  day 
allowed  by  the  act.  Nor  is  that  point  even  now  presented 
to  me  by  the  terms  bf  your  question.  But,  to  prevent  ftirther 
misapprehension,  I  will  add,  that  I  have  now,  for  the  first 
time^  considered  the  question  whether  a  noncommissioned 
Officer,  performing  constant  fabor  within  the  meaning^ef  the  act 
of  1819,  and  receiving  therefor  extra  pay  by  order  of  the  head 
of  the  department,  is  also  entitled  to  the  fifteen  cents  per  day 
given  by  that  act;  and  that  I  do  not  see  how  this  circumstance 
can  vary  his  legal  right  to  the  pay  and  allowance  given  by  law; 
although  I  do  see  that^  if  the  extia  pay  was  really  intended  !» 
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he  m  liea  of  the  fifteen  eente  per  day^  it  would  be  inequitable 
ja  the  party  to  daim  the  latter;  and  that,  if  daimed  and  ra- 
<ceived,  k  might  be  the  duty  of  the  department  so  to  reduce  the 
^xtra  pay  as  to  effectuirte  the  intent  with  which  the  increase 
was  ordered.  There  is  also  much  reason  to  dauifyi  whether 
extra  pay^  in  addition  to  the  fifteen  cents,  can  be  given  by  the 
head  of  the  department  in  any  case  which  is  provided  for  by 
the  act  of  1819.  My  impression  is^  that  persons  belonging  to 
the  army,  who  come  within  the  act,  are  entitled  to  their  regu- 
lar pay  and  allowances^  and  to  the  special  allowances  given  by 
the  act,  and  to  nothing  more,  unless  they  perform  extra  duties 
l>eyond  the  ^^  constant  labor"  therein  provided  for;  in  .which 
case,  «xtra  pay  beyond  the  fifteen  cents  per  day  may  no  doubt 
begiTon. 

f  am,  sir,  dec.,  d&c, 

B.  P,  BUTLER. 

To  th&SeCRiSTART  OF*  THE  NaVX. 


LIABILITY  OP  MIDSHIPMEN  TO  ARREST. 

Ifldsfaipinen  ave  not  exempt  from  arrest;  the  proper  construction  of  tke  act  of  the 
lith  of  July,  1798,  for  establiahin^  and  organixing  the  marine  corps,  failing  to 
incinde  Umn  in  the  exemptions  made. 

Attornby  Gsnbbal's  Offiob, 

Mojf  16,  1836. 
'  Sir:  Id  answer  to  the  question  proposed  in  your  communi- 
ea&on  of  the  lith  instant,  I  have  the  honor  to  inform  you  that, 
in  my  opinion/ midshipmen  are  not  exempted  from  arrest,  by 
the  true  constraetion  of  the  fifth  section  of  the  act  of  the  11th 
of  July,  1793, ''for  the  establishing  and  oi^nizing  a  marine 
corps."  It  is  true  that  they  are  officers,  and  that  they  are  not 
commissioBed;  but  then  they  ate  not  ''non-commissioned  offi* 
eers,"  within  the  usual  and  technical  signification  of  that 
phrase;  nor  are  they  "enlisted  into  the  service."  It  being, 
therefore,  to  say  the  least,  exceedingly  doubtful  whether  Con* 
gress  intended  to  include  them  in  the  exemption  fiom  arrest, 
it  would,  in  my  opinion,  be  improper  to  effect  that  result  by  a 
latitudixuary  construction  of  the  law.    If  public  policy  requires 
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tifie  extension  of  the  privilege  to  these  officers,  it  is  not  to  be 
doubted  that  Oongresi^  will  so  direct,  in  explicit  terms,  when- 
ever their  attention  may  be  called  to  it;  and  in  the  mean  time 
it  is  safest  to  wait  for  sach  a  direction. 
I  am«  sir,  &c.«  &c.« 

B,  P.  BUTLEIL 
To  the  Secretary  op  the  Navt. 


PIRACY  UPON  THE  HIGH  SEAS. 

A  Texian  armed  schooner  cannot  be  treated  as  a  pirate  under  the  act  of  30(h 
April,  1790 1  for  capturing  an  American  merchantman,  on  the  alleged  ground 
that  she  was  kden  with  provisions,  stores,  and  -munitions  of  war  for  the  use 
of  the  army  of  Mexico ,  with  the  govermneni  of  which  Texas ,  at  the  time^ 
was  in  a  sUite  of  revolt  and  civil  war. 

Attorney  General's  Office, 

May  IT,  18:^6, 

Sir:  From  an  examination  of  the  Yarious  documents  this 
day  referred  to  me  in  the  case  of  the  Texian  armed  schooner 
Invincible y  I  gather  the  following  &cts: 

The  American  brig  Pocket  sailed  from  New  Orleans^  in 
which  port  she  had  been  duly  registered  and  cleared^  in  April 
last,  for  Brassos  of  St.  lago,  a  port  within  the  limits  of  Texas. 
When  approaching  the  termination  of  her  voyage,  she  was  cap- 
tured by  the  armed  schooner  Invincible,  sailing  under  the  flag 
of  the  recently  constituted  republic  of  Texas,  on  the  alleged 
ground  that  she  was  laden  with  provisions,  stores,  and  muni- 
tions of  war,  destined  lor  the  use  of  the  Mexican  army  under 
die  command  of  General  Santa  Anna,  and  carried  into  Galves* 
ton  bay,  where  the  cargo  was  landed,  and  used  or  held  by  the 
Texian  authorities,  and  the  vessel  released.  These  facts  being 
made  known  to  Commodore  Dallas,  the  officer  commanding 
the  United  States  naval  forces  in  the  West  Indies  and  the  Gulf 
of  Mexico,  with  a  strong  appeal  from  the  insurers  and  other 
persons  interested  in  the  protection  of  our  commerce  in  those 
seas,  that  officer  deemed  it  his  duty  to  regard  the  Invincible 
as  a  pirate,  and  to  treat  her  as  such.  He  therefore  promptly 
despatched  the  United  States  ship  Warren,  Master  Command- 
ant Taylor,  with  orders  to  cruise  for  the  Invincible,  and,  in  the 
event  of  his  falling  in  with  her>  to  capture  her^  and  sand 
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her  to  New  Orleans  to  be  detiver^d  up  for  adjudication.  Pur- 
suant to  these  orders,  the  Invincible  was  captured  on  the  29th 
ultimo,  with  the  principal  part  of  the  crew.  Both  vessel  and 
men  were  sent  to  New  Orleans,  and  delivered  to  the  civil  au- 
thority^ to  be  proceeded  against  on  the  charge  of  piracy.  Un- 
der these  circumstances,  my  opinion  is  required  upon  the 
question,  whether  the  charge  of  piracy  can  be  sustained? 

In  answer  to  this  question,  I  have  the  honor  to  state  that, 
in  my  opinion,  the  capture  of  the  American  ship  Pocket  can 
in  no  view  of  it  be  deemed  an  act  of  piracy,  unless  it  should 
s^pear  that  the  principal  actors  in  the  capture  were  citizens  of 
the  United  States.  The  9th  section  of  the  crimes  act  of  the 
3lhh  of  April,  1790,  declares,  <'  that  if  any  citizen  shall  com- 
mit any  piracy  or  robbery,  or  any  act  of  hostility,  against  the 
United  States,  or  any  citizen  thereof,  upon  the  high  seas,  under 
color  of  any  commission  from  ahy  foreign  Prince  or  State,  or 
on  pretence  of  authority  from  any  person,  such  offender  shall, 
notwithstanding  the  pretence  of  any  such  authority,  be  deemed, 
adjudged,  and  Uiken  to  be  a  pirate,  felon,  and  robber,  and,  on 
being  thereof  convicted,  shall  suffer  death."  This  provision 
is  yet  in  force;  and  should  it  be  found  that  any  of  those  who 
participated  in  the  capture  of  the  Pocket  are  American  citizens, 
the  flag  and  commission  of  the  government  of  Texas  ^ould 
be  insufficient  to  protect  them  from  the  charge  of  piracy.  It 
is,  however,  not  suggested,  in  the  papers  before  me,  that  any 
citizens  of  the  United  States  were  engaged  in  the  capture;  and 
if  it  be  assumed  that  the  actors  in  it  were  aliens,  it  must  then, 
I  think,  be  admitted  that  the  capture,  however  unjustifiable  in 
other  respects,  can  never  be  regarded  as  piracy.  Where  a  civil 
war  breaks  out  in  a  foreign  nation,  and  part  of  such  nation  erect 
a  distinct  and  sepamte  government,  and  the  United  States, 
though  they  do  not  acknowledge  the  independence  of  the  new 
government,  do  yet  recognise  the  existence  of  a  civil  war,  our 
courts  have  uniformly  regarded  each  party  as  a  belligerent 
nation,  in  regard  to  acts  done  jure  belli.  Such  may  be  im- 
lawful,  when  measured  by  the  laws  of  nations  or  by  treaty 
stipulations;  the  individuals  concerned  in 'them  may  be  treated 
as  treepassers,  and  the  nation  to  which  they  belong  may  be 
held  responsible  by  the  United  States;  but  the  parties  concerned 
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aie  not  treated  as  pirates.  It  is  true,  that  where  persons  act- 
ing under  a  commission  from  one  of  the  belligerents  make  a 
capture,  ostensibly  in  the  right  of  war,  but  really  with  the  de^ 
sign  of  robbery,  they  will  be  held  guilty  of  piracy.  In  the 
p-esent  case,  there  is  not  the  least  reason  to  believe  that  the 
capture  was  made  with  any  such  criminal  intent.  It  would 
seem  to  be  an  infraction  of  th6  treaty  made  in  1831  between 
the  United  States  and  the  United  Mexican  States,  (of  which 
Texas  was  then  a  constituent  part,)  and  there  may  be  other 
reasons  for  doubting  its  legality  as  an  act  done  in  the  right  of 
war;  but  that  it  was  really  done  in  that  character,  and  no  other, 
is  very  clear.  The  existence  of  a  civil  war  between  the  people 
of  Texas  and  the  authorities  and  people  of  the  other  Mexican 
States,  was  recognised  by  the  President  of  the  United  States 
at  an  early  day  in  the  month  of  November  last.  Official  notice 
of  this  fact,  and  of  the  President's  intention  to  preserve  the 
neutrality  of  the  United  States,  was  soon  after  given  to  th% 
Mexican  government.  This  recognition  has  been  since  re- 
peated by  numerous  acts  of  the  Executive,  several  of  which 
had  taken  place  before  the  capture  of  the  Pocket.  On  the 
assumption  that  the  actors  were  aliens,  the  case  is,  therefore, 
£9iirly  brought  within  the  principle  above  stated,  and  the  charge 
of  piracy  cannot  be  sustained. 

I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 
To  the  President  of  the  United  States. 


RELIEF  OP  THE  SUFFERERS  BY  FIRE  IN  NEW  YORK. 

The  persons  referred  to  in  the  act  of  19th  March,  1836,  for  the  relief  of  the 
sufferers  by  fire  in  the  city  of  X^ew  York,  before  its  modification  by  the 
amendatory  act  of  the  5th  of  April,  who,  upon  notice  given  by  the  coUector, 
made  returns  of  their  losses,  and  tendered  nev  bonds,  which  were  accepted 
by  the  collector,  are  entitled  to  the  full  benefit  of  that  act. 

But  those  whose  bonds  were  proffered,  but  not  executed,  prior  to  the  passage 
of  the  amendatory  act,  are  not  entitled  to  the  benefit  of  the  original  law. 

Attorney  General's  Office, 

June  17,  1836. 
Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  24th 
ultimo,  proposing  for  my  opinion  several  questions  arising  un« 
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der  the  act  of  the  19th  of  March  last,  <'for  the  relief  of  the 
sufferers  by  fire  in  the  city  of  New  York,"  and  the  act  of  the 
6th  of  April  last,  amendatory  thereof;  to  each  of  which  qnes- 
tious  I  shall  now  i»roceed  to  reply. 

1.  Are  persons  of  the  description  referred  to  in  the  first- 
mentioned  act  entitled  to  the  full  benefits,  before  its  modifica- 
tion by  the  amendatory  act  gf  the  5th  of  April,  who,  o|)on  notice 
given  by  the  collector,  made  returns  of  their  losses  and  ten- 
dered new  bonds,  for  the  extension  of  credit  provided  for  in 
the  act,  which  bonds  were  €iccepted  by  the  collector  prior  to 
the  passage  of  the  last-mentioned  act? 

This  question,  in  my  judgment,  must  be  answered  in  the 
affirmative.  Until  the  passage  of  the  amendatory  act,  the  col- 
lector was  fully  authorized  to  extend  the  benefits  of  the  original 
law  to  all  persons  coming  within  the  terms  of  that  law  and 
.'complying  with  its  provisions;  and  I  regard  his  acceptance  of 
the  new  bond  as  a  virtual  cancelment  of  the  former  security, 
because  he  is  expressly  authorized  and  directed  to  give  up  or 
cancel  all  such  prior  bonds,  upon  the  receipt  of  the  new  bonds 
described  in  the  law.  His  omission  to  do  this  formal  act  can- 
not affect  the  rights  or  obligations  of  the  parties.  From  the 
moment,  therefore,  when  the  new  bond  was  received,  the  law 
was  substantially  complied  with;  the  obligors  by  whom  the 
new  bond  was  executed  became  responsible  to  the  United 
States,  and  the  obligors  in  the  former  bond  were  entitled  to  be 
discharged. 

2.  You  propose  the  like  question  in  reference  to  cases  where 
returns  of  losses  were  made,  and  the  execution  of  new  bonds 
proffered y  but  not  executed,  prior  to  the  passage  of  the  amend- 
atory act,  owing  to  the  collector  being  desirous  of  having  them 
prepared  according  to  official  forms. 

In  these  cases,  I  am  of  opinion  that  the  parties  are  not  en- 
titled to  the  benefits  proffeied  by  the  original  law.  I  regard 
all  the  advantages  held  out  by  that  law  in  the  light  of  a  mere 
gratuity,  in  respect  to  which  no  vested  right  can  be  acquired 
except  by  the  actual  acceptance  of  a  new  bond  during  the 
period  for  which  the  law;  was  in  force.  Until  such  acceptance, 
I  think  it  was  in  the  power  of  Congress  to  recall  the  proffered 
bounty;  and  this  they  have  done,  so  far  as  legaids  tdl  bonds 
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made  aft^  the  fire,  by  the  act  of  5th  of  April.  In  all  cases 
not  substantially  consummated  before  the  enactment  of  the 
amendatory  law,  that  law  must  govern,  precisely  as  if  its  pro- 
visions  had  been  incorporated  in  the  first  act. 
'  3.  In  the  case  of  bonds  given  between  the  happening  of  the 
fire  and  the  passage  of  the  act  of  the  19th  of  March,  which  Ml 
due  previous  to  the  passage  of  the  amendatory  act  of  the  6ch 
of  April,  but  not  paid  until  subsequently  thereto,  can  the  money 
paid  on  such  bonds  be  refunded,  and  new  bonds  taken  with 
the  extended  credit  lor  the  amount? 

This  question  must  also,  for  the  reasons  first  stated,  be  an- 
swered in  the  negative. 

I  am,  sir,  &c., 

B.  F.  BUTLER. 

To  the  Sbcretart  of  the  Treasury. 


PAY  OF  OFFICERS  OF  THE  NAVY. 

Promoted  officers  of  the  navy,  whose  commissions  fix  dates  of  rank  anterior  to 
the  dates  of  the  commissions,  are  entitled  to  the  increased  pay  from  the  date  to 
which  their  appointments  were  carried  back,  provided  they  were  intermediately 
ift  the  performance  of  duties  compatible  with  the  grade  to  which  they  were 
elevated  by  their  promotions.  . 

Attorney  Generajl's  Office, 

Jum  IS,  1835. 

Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  19th 
ultimo,  in  which  you  ask  my  opinion  on  the  following  ques- 
tion: '^  Ate  the  officers  of  the  navy  efititled,  under  the  act  of 
the  3d  of  March,  1835,  which  regulates  the  pay  of  the  navy,  to 
increased  pay  from  the  date  of  their  commissions,  or  from  the 
date  from  which  they  take  rank?" 

It  appears,  from  the  Auditor's  letter  enclosed  in  your  com- 
munication, that  previous  to  the  act  of  the  3d  of  March,  1835, 
it  was  the  practice  in  his  office  to  allow  the  officers  who  were 
jiromoted  iiicreased  pay  from  the  date  from  which  they  took 
rank,  and  not  from  the  date  of  their  commissions,  although 
they  were  intermediately  in  the  performance  only  of  the  duties 
of  a  lower  grade;  and  that,  since  that  act,  in  a  few  cases  in 
which  promotions  have  taken  place,  increased  pay  has  hoen 
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allowed  in  confonnily  with  the  ancient  naage.  In  conse- 
quence^ however,  of  my  having  remarked,  in  an  opinion  re- 
cently transmitted  from  this  office  to  the  War  Department,  that 
"  legally,  pay  is  only  demandable  for  the  period  during  [which 
the  party  claiming  it  is  actually  in  office,"  the  Auditor  infers 
'<  that  the  Attorney  General  does  not  consider  that  an  officer  is 
entitled  to  the  pay  of  any  grade,  unless  actually  promoted  to 
it,  and  in  the  performance  of  the  appropriate  duties;"  and  he 
has,  therefore,  reported  the  above  question  for  my  opinion. 

The  observations  above  quoted  from  the  opinion  alluded  to 
by  the  Auditor,  especially  when  taken  in  connexion  with  the 
point  then  before  me,  is  not  necessarily  decisive  of  the  legality 
of  the  usage  which  has,  it  seems,  hitherto  obtained  in  your  de- 
partment. The  persons  embraced  in  that  usage  have  <•  been 
actually  in  office;"  the  government  has  received  the  benefit  of 
their  services,  and  is  bound  to  pay  them  therefor;  and  the  only 
question  is,  as  to  the  amouii/ of  compensation  to  which  they  are 
endtled.  On  looking  at  the  commission  of  Lieutenant  Poor, 
(whose  case,  as  I  understand,  has  given  rise  to  the  above  ques- 
tion,) I  perceive  that,  although  it  is  dated  the  16th  of  April, 
1836,  it  expressly  appoints  him  a  lieutenant  in  the  navy  from, 
the  22d  of  December,  1835;  and  this,  I  presume,  is  the  general 
form.  I  have,  therefore,  no  hesitation  in  saying  that,  in  case^ 
of  this  sort,  the  officer  is  justly  entitled  to  the  increased  pay 
from  the  date  to  which  the  appointment  is  thus  carried  back, 
provided  he  was  intermediately  in  the  performance  of  duties 
which,  though  capable  of  being  performed  by  the  lower  grade, 
were  at  the  same  time  compatible  with  the  high^  grade.  In 
other  words,  and  applpng  the  princijrie  distinctly  to  the  case 
of  Lieutenant  Poor:  if  that  gentleman,  from  the  22d  of  Decern* 
ber  to  the  15th  of  April,  was  in  the  performance  of  duties  which 
were  only  appropriate  to  the  grade  of  passed  midshipman,  I 
cannot  think  it  either  just  or  lawful  to  allow  him  the  pay  of  a 
lieutenant;  but  if  the  duties  perfonned  by  him  were  such  a» 
might  have  been  lawfully  assigned  to  a  lieutenant,  then  I  think 
it  both  just  and  legal  to  allow  him  the  pay  pf  that  grade. 
I  am,  sir,  &^c., 

B.  F.  BUTLER. 

To  the  S^CEETARV  OF  THB  r^AVT, 
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PRE-EMPTIONS  TTNDER  ACT  OP  MAY  29,  1830. 

Legal  endence  from  competent  sources,  (excluding  the  oaths  of  claimants  and 

all  interested  parties,)  is  what  is  intended  by  the  word  <*  proof"  contained  in 

the  act  of  the  29th  May,  1630. 
The  Commissioner  may  prescribe  the  mode  and  kind  of  proof— how  and  by 

whom  it  should  be  taken;  but  cannot  prescribe  anything  as  proof  which  is  not 

such  in  fact,  nor  any  rule  as  to  its  weight  and  force. 
Where  it  is  intended  to  admit  the  oath  of  an  interested  party,  it  is  generally 

provided  for  in  express  terms. 
Unsupported  affidayits  of  settlers  ar«  not  admissible  as  proof  under  the  act. 
Competent  proof  is  required;  yet  the  Commissioner  cannot  properly  require 

competent  proof  to  be  corroborated. 
An  entry  allowed  by  the  register  and  receiver  upon  the  affidavit  of  the  interested 

party  and  only  corroborated  by  facts  within  their  knowledge,  is  only  erroneous 

^nd  voidable,  not  void  as  against  the  United  States. 
SeUlen  or  ocnipsn/f,  within  the  meaning  of  the  law,  are  those  w,ho  reside  person- 
ally on  the  public  land  in  question,  or  who  occupy  and  use  it.    Settlements 

and  occupancy  cannot  be  effected  by  proxy. 

Attorney  General's  Office^ 

Jun6  21,  1836. 

Sir:  In  your  letter  of  the  16th  ultimo,  you  enclosed  a  com- 
munication from  the  Commissioner  of  the  General  Land  Office, 
presenting  several  questions  growing  out  of  the  conflicting 
claims  of  Messrs.  Adams  and  Lapsley  under  the  pre  emption 
krar  of  the  29th  of  May,  1830,  aud  the  acts  amending  and  re- 
viving  the  same,  on  which  you  request  my  opinion^  and  to 
which  I  shall  now  proceed  to  reply: 

<'  1.  Is  the  affidavit  of  the  interested  claimant,  unsupported 
by  '  corrohoraHoe  testimony^  from  any  other  source,  or  by  any 
other  evidence,  legal  and  competent  proof  to  establish  a  right 
of  pre-emption,  when  received  as  satis&ctory  by  the  register 
and  receiver?" 

In  order  to  come  to  a  correct  decision  of  this  questioni  we 
must  first  inquire  whether  the  particular  regulation  of  the  10th 
of  June,  1830,  to  which  it  refers,  and  by  which  it  was  pre« 
scribed  that  <<  the  fact  of  cultivation  in  1829,  and  possession 
on  the  29th  of  May,  1830,  must  be  established  by  the  affidavit 
of  the  occupant,  and  by  such  corroborative  testimony  as  may 
be  entirely  satisfactory,"  was  valid  and  obligatory  on  the  regis- 
ters and  receivers  under  the  act  of  1830.  The  thurd  section  of 
this  act  provides  <^  that;  prior  to  any  entries  being  made  under 
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the  privileges  given  by  this  act^j^ro^  of  settlement  or  improve- 
ment shall  be  made  to  the  satisfaction  of  the  register  and  re- 
ceiver of  the  land  district  in  which  such  lands  may  lie,  agree- 
ably to  the  rules  to  be  prescribed  by  the  Commissioner  of  the 
General  Land  Office  for  tha$  purpose."  This  section  sets  out 
with  requiring,  as  an  indispensable  condition  to  the  right  of 
entry,  that  proof  of  settlement  or  improvement  shall  be  made; 
and  though  it  afterwards  empowers  the  Commissioner  of  the 
General  Land  Office  to  prescribe  rules  for  the  purpose  of  such 
proof,  it  is  yet  very. evident  that  this  latter  clause  cannot  au- 
thorize the  General  Land  Office  either  to  dispense  with  the 
preceding  requirement,  or  to  superadd  to  it  any  further  one. 
The  Commissioner  is  merely  to  prescribe  rules,  conformably 
to  which  the  proof  is  to  be  made;  the  proof  itself  is  indispen- 
sable. In  other  words,  he  may  determine  by  regulations  what 
kind  of  proof  shall  be  received,  and  in  what  manner  it  shall 
be  made:  that  is  to  say,  whether  by  producing  witnesses  for 
personal  examination  before  the  register  and  receiver,  or  by 
depositions  or  affidavits:  if  in  the  former  mode,  who  shall  ad- 
minister the  oath,  and  by  whom  the  witnesses  shall  be  exam* 
ined;  if  in  the  latter,  by  whom,  and  under  what  formalities, 
such  depositions  or  affidavits  are  to  be  taken,  &c.  But  he  has 
no  power  to  authorize  the  officers  to  receive  anything  as  j)ro6^ 
which  is  TkoX proof  within  the  true  meaning  of  that  word;  and 
as  they  alone  are  to  judge  of  its  sufficiency,  he  has  no  power 
to  make  any  regulation  concerning  the  weight  or  force  of  the 
evidence  that  may  be  offered. 

The  word  "  proof,"  when  used  in  a  statute  relating  to  pro- 
ceedings in  courts  of  justice,  or  conferring  powers  of  a  judicial 
nature  on  any  officer  or  board,  is  always  interpreted  to  mean 
that  sort  of  conviction  which  is  produced  by  legal  evidence 
coming  from  a  competent  source.  As  a  general  rule,  it  cannot 
be  allowed  to  include  the  oath  of  the  claimant  or  other  inter- 
ested party;  because,  by  the  general  rules  of  evidence,  persons 
so  circumstanced  are  incompetent  witnesses.  In  some  of  the 
American  States,  the  oath  of  an  interested  party  is  received,  in 
connexion  with  his  books  of  account,  to  establish  a  book  debt; 
and  it  is  usual  to  allow  a  party  to  testify  to  the  loss  of  a  deed 
I  or  other  document,  for  the  purpose  of  letting  in  secondary  evi- 
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dence  of  its  contents.  But  I  am  not  aware  that,  in  any  part 
of  the  Union 9  a  party  claiming  an  interest  in  lands  is  entitled 
to  offer  himself;  and  to  be  examined  as  a  witness  in  his  own 
behalf,  for  the  purpose  of  establishing  such  an  interest.  It  is 
true  that  provision  is  frequently  made  in  statutes  for  receiving 
affidavits  of  interested  parties,  to  prove  matters  out  of  court; 
but;  whenever  the  legislature  design  to  authorize  the  reception 
of  such  evidence,  they  are  careful  to  provide  for  it  in  express 
terms;  so  that  these  exceptions  only  serve  to  illustrate  and  con- 
firm the  general  rule.  In  the  present  case,  there  is  an  entire 
absence  of  any  such  provision.  If,  therefore,  I  had  been  called 
upon  for  an  opinion  in  regard  to  the  validity  of  the  above-men- 
tioned regulation,  prior  to  its  adoption,  I  should,  with  my  pres- 
ent impressions  on  the  subject,  have  advised  the  department 
that  the  oath  of  the  claimant  could  in  no  case  be  received  as 
evidence  under  the  statute. 

For  the  reasons  above  stated,  I  should  also  have  said  that, 
when  legal  evidence  is  once  offered  to  the  register  and  receiver, 
it  is  their  exclusive  province  to  judge  of  its  weight  and  force; 
and  that  the  Commissioner  had  no  authority  to  prescribe,  as  a 
Jizedrvley  that  competent  evidence  shall  be  anroboraied  by  fur- 
ther testimony.  Evidence  received  from  a  competent  source, 
and  credited  by  the  tribunal  to  which  it  is  offered,  becomes,  if 
not  rebutted,  proof y  in  the  legal  acceptation  of  the  term.  If^ 
therefore,  the  oath  of  the  party  could  be  received  as  evidence 
in  these  cases,  I  should  think  the  officers  should  be  left  to 
judge  for  themselves,  in  each  particular  case,  whether  such  an 
oath  be  entitled  to  credit  wiUiout  corroborative  testimony,  or 
whether  additional  evidence  should  be  required  in  its  support. 

I  am  aware  that,  in  a  new  country,  there  may  be  difficulty  in 
producing  disinterested  witnesses  to  prove  the  settlement  and 
cultivatioii  required  by  the  pre  emption  laws;  and  that  in  some 
cases,  perhaps,  if  the  oath  of  the  interested  party  be  rejected, 
he  may  not  be  able  to  find  other  evidence.  This  considera- 
tion, though  it  might  well  be  addressed  to  Congress  when 
framing  a  pre  emption  law,  does  not,  in  my  opinion,  authorize 
the  other  departments  of  the  government  to  relax  the  general 
rules  of  evidence,  and  to  introduce  an  exception  so  serious  in 
itself,  and  so  liable  to  abuse,  as  the  one  under  review. 
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I  am  thus  not  only  inclined  to  answer  the  question  proposed 
by  the  Commissioner  in  the  nerrative,  but  to  go  further.  I 
think  the  affidavit  of  the  interested  claimant,  even  when  sup- 
ported by  other  testimony^  is  insufficient  to  establish  u  pre- 
emption right;  unless,  indeed,  the  further  evidence  of  itself 
amounts  to  full  proo^,  in  which  it  ought  to  be  regarded  as  prin- 
cipal testimony,  and  not  as  merely  corroborative.  But  when 
I  consider  how  many  cases  have  probably  been  decided  under 
the  rule  in  question,  I  am  happy  to  be  able  to  add,  that  the 
erroneous  construction  which  I  suppose  to  have  been  given  to 
the  law  in  this  respect  does  not  render  the  proceedings  tmdy 
but  only  erroneous  and  voidable.  In  all  cases,  therefore,  in 
which  the  entry  has  been  allowed,  and  the  certificate  granted 
on  the  affidavit  of  the  claimant,  but  in  which  the  proceedings 
are  otherwise  regular,  the  certificate  must  be  held  good  as. 
against  all  parties,  except  the  United  States;  and  as  against 
them  also,  until  it  be  vacated  by  regular  judicial  authority. 

"  2,  Can  a  claimant  who  caused  the  cultivation  of  an  acre 
and  a  half  of  public  land  in  1833,  on  a  particular  quarter  sec- 
tion,  and  was  in  possession  thereof  on  the  19th  of  June,  1834, 
but  who  was  engaged  during  the  formet  years  in  cultivating 
other  land  not  of  the  United  States,  and  was  boarding  in  the 
neighborhood,  be  entitled  to  pre-emption  of  the  quarter  section 
he  so  caused  to  be  culiivated?" 

The  first  section  of  the  act  of  the  19th  of  June,  1834,  pro- 
vides **  that  every  settler  or  occupant  of  the  public  lands,  prior 
to  the  passage  of  this  act,  who  is  now  in  possession,  and  cuUi" 
voted  any  part  thereof  in  the  year  one  thousand  eight  hundred 
and  thirty  three f  shall  be  entitled  to  all  the  benefits  and  privi* 
leges  provided  by  the  act  entitled  ^  An  act  to  grant  pre  emption 
rights  to  settlers  on  the  public  lands,'  approved  May  29,  1830. 
And  the  said  act  is  hereby  revived,  and  shall  continue  in  force 
two  years  from  the  passage  of  this  act,  and  no  longer." 

To  entitle  any  person  claiming  under  this  section  to  the  ben- 
efits granted  by  the  law  which  it  revives,  he  must  prove — 

1.  That  he  was,  prior  to  the  19th  June,  1834,  a  ^'settler  or 
occupant"  of  some  part  of  the  public  lands. 

2.  That  in  the  year  1833  he  cultivated  some  part  thereof; 
and 
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3.  That  on  the  I9th  of  June,  1834,  he  was  in  possession 
thereof. 

There  is  some  difference  in  the  meaning  of  the  words  '^set- 
tier  "  and  ' 'occupant."  It  cannot  be  said  with  much  propriety 
that  one  is  an  ^'occupant  of  the  public  lauds,"  unless  he  ac- 
tually and  personally  resides  on,  or  personally  occupies  and  uses 
such  lands;  but  I  suppose  that  a  person  who  places  a  femily  or 
an  individual  on  the  public  lands,  aud  thus  causes  a  settlement 
to  be  made,  may,  in  an  enlarged  sense  of  the  term,  properly 
enough  be  called  a  settler  of  the  public  lands,  notwithstanding 
he  may  not  personally  occupy  the  same.  But  I  do  not  believe 
that  Congress  intended,  in  the  provision  before  me,  to  recog- 
nise this  distinction. 

The  title  of  the  act  of  1830  is  as  follows:  "An  act  to  grant 
pre-emption  rights  to  settlers  ofi  the  public  lands,"  (not  of 
the  public  lands;)  and  though  the  word  ^^occupa^it^^  is  not  used,^ 
yet  the  preposition  ^^  on^^  necessarily  restricts  the  word  '^  set- 
tler^'*  to  one  who  personally  occupies  and  resides  on,  or  pcr^ 
sonally  occupies  and  uses  the  public  lands,  and  e^xcludes  all 
idea  of  a  settlement  by  proxy.  •  The  first  enacting  clause  of  the 
act  of  1830,  hke  that  of  1834,  commences  with  the  phrase, 
"  every  settler  or  occupant  of  the  public  lands  j"  but  it  is  evi- 
dent from  the  whole  context,  as  well  as  from  the  general  spirit 
of  ail  our  pre  emption  laws,  that  this  phrase  was  deemed  equiv* 
alent,  and  only  equivalent,  to  the  words  used  in  the  title. 

The  same  remark  applies  to  the  section  above  quoted  from 
the  act  of  1834;  and  I  am,  therefore,  of  opinion  that  no  per- 
son can  be  deemed  a  "settler"  or  "occupant,"  within  the 
meaning  of  that  section,  unless  he  shows  that  he  had  person- 
ally settled  on  the  public  lands  prior  to  the  19tli  of  June,  1834. 
According  to  the  terms  of  the  present  question,  the  claimant 
seems  never  to  have  been,  in  the  sense  just  explained,  a  ^^set- 
tler^^  OT '^ occupant  of  the  public  lands;"  and  I  must,  there- 
fore, answer  the  question  in  the  negative. 

"3.  Are  not  the  instructions  of  the  lOth  of  June,  1830,  con- 
tinued in  force,  without  being  repeated,  since  the  passage  of 
the  act  of  the  19th  of  June,  1834?" 

In  reply  to  this  question,  I  have  the  honor  to  state  that,  so 
far  as  those  instructions  were  agreeable  to  the  original  law,  I 
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think  they  were  continued  in  force  by  the  revival  of  that 
law. 

In  the  communication  of  the  Commissioner  of  the  General 
Land  Office,  enclosed  to  me  in  your  letter  of  the  24th  ultimo, 
several  additional  questions  are  proposed,  as  also  arising  in 
the  case  of  Adams  and  Lapsley,  which  I  have  also  considered, 
and  shall  now  answer. 

'*! .  When  a  new  land  district  is  established,  embracing  lands 
that  previously  formed  a  part  of  another,  can  such  lands  be  le- 
gally sold  at  the  old  office  after  the  passage  of  the  act  of  divis- 
ion ?  and,  if  so,  at  what  period  does  the  jurisdiction  of  the  offi- 
cers of  the  old  district  over  such  land  cease  and  determine?" 

It  was  decided  by  the  Supreme  Court  of  the  United  States, 
in  the  axse  of  Matthervs  vs.  Zane^slesscey  (5  Cranch,  92,)  that 
the  erection  of  the  Zanesville  land  district,  which  was  partly 
formed  out  of  the  Marietta  district,  suspended,  in  respect  to 
lands  included  in  the  new  district,  the  power  of  sale  before 
vested  in  the  Marietta  district;  and  from  the  reporter's  mar- 
ginal note,  it  would  seem  that  he  considered  the  decision  as 
determining  that  this  suspension  took  effect  from  the  date  of 
the  act  establishing  the  Zanesville  district,  (the  3d  of  March, 
1803,)  although  the  register  and  receiver  for  that  district  were 
not  actually  appointed  until  the  26th  of  March,  1804. 

As  a  general  rule,  and  except  where  special  provisions  are 
otherwise  made  in  the  law  erecting  the  new  district,  I  think  the 
principle  of  this  decision  correct;  and  I  must  therefore  adopt  it 
in  reply  to  the  present  question,  with  the  following  qualifica- 
tion: I  do  not  understand  the  Supreme  Court  as  deciding  that 
the  officers  of  the  Marietta  district  might  not  have  proceeded 
to  consummate  any  sale  substantially  made  before  the  date  of 
the  law  erecting  the  Zanesville  district.  And  where  an  entry 
and  sale  of  a  specific  portion  of  the  public  lands  have  been 
substantially  made  in  pursuance  of  law,  the  formal  consum- 
mation of  which  is  deferred  for  the  want  of  necessary  plats, 
or  for  any  other  cause,  1  should  not  think  that  the  erection  of 
a  new  district,  with  boundaries  including  such  lands,  could 
prevent  the  officers  of  the  old  district  from  completing  the  pro- 
ceedings. 

"  2.  Do  the  terms  of  the  act  erecting  the  land  office  at  Dan- 
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ville  contain  anything  so  essentially  or  materially  different  from 
that  erecting  the  Zanesville  district,  as  to  render  the  decision 
in  the  case  of  Matthews  vs.  Zane  inapplicable  to  the  former?" 

In  answer  to  this  question,  I  have  the  honor  to  state  that  I 
have  carefully  examined  the  act  of  February  19th,  1831,  by 
which  the  Danville  district  was  carved  out  of  the  Yandalia 
district;  and  that  I  cannot  find  in  it  anytliing  materially  differ- 
ent from  the  act  of  1803,  which  was  the  subject  of  decision  in 
the  case  referred  to. 

<^  3.  Are  there  peculiarities  in  the  recited  circumstances  of 
the  Adams  and  Lapsley  case  that  will  take  it  out  of  a  rule  to 
be  established  by  the  decision  of  the  two  last  questions  ?" 

I  think  there  are  no  such  peculiarities  in  the  case  in  ques- 
tion. If  the  claim  of  Adams  had  been  made,  and  his  proofs 
filed  and  adjudged  satisfactory  by  the  register  and  receiver, 
and  the  pre-emption  right  had  been  admitted  by  them  prior  to 
the  I9th  February,  1831;  and  if  the  complete  execution  of  the 
sale  had  been  prevented  by  the  want  of  necessary  plats,  and 
by  that  cause  alone,  I  should  then  have  considered  the  sale  as 
substantially  made;  and,  in  accordance  with  the  above  su^es- 
tion,  I  should  have  thought  that  payment  might  be  received, 
and  the  certificate  executed,  whenever  the  plats  came  in.  In 
the  present  case,  however,  the  proofs  of  Adams  were  not  filed 
until  the  27th  of  May,  lb3l,  more  than  three  months  after  the 
erection  of  the  Danville  district;  and  there  is  nothing,  there* 
fore,  in  his  case  to  take  it  out  of  the  established  rule,  [t  is 
true  that,  by  applying  that  rule  to  pre-emption  cases  thus  cir- 
cumstanced,  we  shall  materially  circumscribe  the  operation  of 
the  pre-emption  law  of  1830,  in  respect  to  settlers  residing 
within  what  was  afterwards  made  the  Danville  district;  for,  as 
the  Danville  oflScers  were  not  sworn  in  until  the  18th  of  June, 
1831,  and  as  the  year  limited  in  the  pre-emption  law  expired 
on  the^Dth  May,  1831,  tl\ose  settlers  after  the  19th  February, 
1831,  had  no  office  to  which  they  could  make  application  fi)r 
the  establishment  of  their  claims.  But  this  cannot  alter  the 
legal  effect  of  the  new  statute.  The  benefits  and  privileges 
held  out  by  the  pre-emption  act  of  1830  must  be  regarded  in 
the  light  of  a  mere  gratuity;  and  so  far  as  respects  settlers 
whose  entries  were  not  actually  made,   Congress  bad   the 
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power,  at  pleasure,  to  modify,  restrict,  or  even  wholly  revoke, 
their  proffered  bounty. 

The  Commissioner  remarks  in  his  letter,  that  **  the  answers 
to  the  questions  now  propounded  will  be  important  in  their 
consequences,  as  cases  similar  or  analogous  to  the  one  last 
mentioned  are  said  to  be  so  numerous,  that  if  the  proceedings 
have  been  wrong,  there  has  prevailed,  in  a  considerable  degreej 
a  communis  error  in  such  respect;  and  the  consequences  of 
annulling  all  sales  under  like  circumstances  would  probably 
be  more  mischievous  than  salutary."  The  only  observation  I 
can  make  on  this  suggestion  is,  that  neither  the  Executive  nor 
the  judiciary  can  dispense  with  the  positive  provisions  of  the 
existing  laws,  and  that  Congress  alone  can  remedy  the  mis- 
chief which  the  Commissioner  apprehends.  I  think  it  right 
to  add,  that  this  seems  to  be  a  very  clear  case  for  the  enactment 
of  a  confirmatory  law,  giving  validity  to  all  entries  and  sales 
of  the  public  lands  in  preemption  and  other  cases,  made  in 
the  old  districts  at  any  lime  prior  to  the  opening  of  the  land 
office  in  the  new  district,  where  the  proceedings  in  other  re- 
spects have  been  fair  and  regular. 
I  am,  &c., 

B.  P.  BUTLER. 

To  the  Secretary  op  the  Treasury. 


PRE-EMPTIONS. 

Pre-emption  floats  mislaid  on  lands  subject  to  another  right  of  preference,  may 
be  raised  and  properly  relocated  at  any  time  prior  to  the  public  sale  of  the 
lands,  including  the  tract  on  which  the  original  right  accrued,  but  not  after- 
ward. 

Attorney  General's  Office, 

Jime  24, 1836. 
Sm:  In  answer  to  the  questions  proposed  in  the  letter  of  the 
Conmiissioner  of  the  General  Land  OjfBce,  enclosed  to  me  in 
your  communication  of  the  26th  ultimo,  I  have  the  honor  to 
state  that,  in  my  opinion,  floating  preemption  rights  laid  upon 
lands  previously  entered  by  other  floats,  or  for  any  other  cause 
not  subject  to  such  entry,  may  be  raised  and  located  elsewhere 
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on  any  land  subject  to  such  entry;  at  the  pleasure  of  the  holder, 
at  any  time  prior  to  the  day  appointed  by  the  President's 
proclamation  for  the  commencement  of  the  sale  of  the  lands 
which  include  the  tract  on  which  the  right  of  pre  emption  is 
claimed,  but  not  after  that  day;  and  that  I  perceive  no  objec- 
tion to  the  Commissioner's  thus  advising  the  inferior  officers. 
I  am«  &c., 

B.  F.  BUTLER. 
To  the  Secretary  op  the  Treasury. 


PROOF  OF  INTENTION  UNDER  THE  CHOCTAW  TREATY. 

The  Department  of  War  is  at  liberty  to  receive,  and  ought  to  receive,  any  cred- 
ible evidence,  documentary  or  oral,  coming  from  any  disinterested  source, 
which  may  tend  to  establish  the  fact  that  heads  of  families  sifrnified  to  the 
agent,  within  due  time,  their  intention  to  remain  and  become  citizens'of  the 
States. 

Attorney  General's  Office, 

June  27,  1836. 

Sir:  In  answer  to  the  question  presented  in  the  statement 
of  Mr.  Lyon,  embraced  in  your  letter  of  the  23d  instant,  I  have 
the  honor  to  state,  that  as  no  particular  evidence  is  required  by 
the  treaty  itself,  nor  by  any  act  of  Congress,  to  be  produced 
by  persons  claiming  the  benefit  of  the  14th  article  of  the  Choc- 
taw treaty,  for  the  purpose  of  showing  that  they  actually  signi- 
fied to  the  agent,  within  due  time,  their  intention  to  remain 
and  become  citizens  of  the  States,  I  think  the  department  at 
liberty  to  receive,  and  that  it  ought  to  receive,  any  credible 
evidence,  documentary  or  oral,  coming  from  any  disinterested 
source,  which  may  tend  to  establish  that  fact;  and  that  all 
Choctaw  heads  of  families  who  shall  prove  by  any  such  evi- 
dence  that  they  actually  and  in  good  faith  signified  to  the 
proper  agent,  in  due  time,  their  intention  to  remain,  and  who 
have  resided  the  proper  time  on  the  land,  are  entitled  to  the 
reservations  secured  by  the  treaty,  notwithstanding  their  names 
may  not  have  been  entered  by  the  agent  on  the  list. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  P.  BUTLER. 

Hon.  Lewis  Cass, 

Secretary  of  War. 
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RIGHTS  OF  PENSIONERS  UNDER  ACT  OP  MAY  90,  1836. 

The  act  of  20th  May,  1836,  placed  pensioners  on  precisely  the  same  footing  as  if 
the  act  to  prevent  defalcations,  &c.,  had  never  been  passed;  consequently,  all 
moneys  which  have  been  withheld  from  pensioners  under  the  construction 
theretofore  given  to  the  act  to  prevent  defalcations,  ought  to  be  refunded. 

Attorney  General^b  Oefiob^ 

June  27, 1836. 

Sir:  It  appears  from  the  communication  of  the  Commis- 
sioner of  Pensions,  enclosed  in  your  letter  of  the  26th  instant, 
that  doubts  have  arisen  as  to  the  meaning  of  the  act  of  the 
20th  May,  1836,  explanatory  of  the  act  entitled  "An  act  to 
prevent  defalcations  on  the  part  of  the  disbursing  agents  of  the 
government,  and  for  other  purposes;"  and  that  my  opinion  is, 
therefore,  desired  on  the  following  questions:  "Shall  the 
amount  heretofore  withheld  from  a  pensioner,  under  the  act  of 
the  25th  January,  1828,  be  refunded?  And,  if  not,  at  what 
time  shall  the  explanatory  act  take  effect?" 

In  answer  to  these  inquiries,  I  have  the  honor  to  state  that, 
in  my  opinion,  the  intention  of  Congress  in  enacting  the  ex- 
planatory law  of  the  20th  of  May,  1836,  was  to  place  the  claims 
and  rights  of  pensioners  on  precisely  the  same  footing  as  if  the 
act  "to  prevent  defalcations,"  &c.,  had  never  been  passed; 
and^  consequently,  that  all  moneys  due  to  pensioners,  which 
have  been,  and  yet  are,  withheld  under  the  construction  here- 
tofore given  to  that  law,  and  for  that,  reason  only,  ought  to  be 
refunded  to  theca.  The  explanatory  law  takes  effect  from  its 
date;  but  its  operation,  in  the  respect  above  mentioned,  is,  in 
some  sense,  retrospective. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 


B.  F.  BUTLER. 


Hon.  Lewifl  Cass, 

Secretary  of  Wear. 
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Additional  Gompentation  to  Captains. 

ADDITIONAL  COMraNSATION  TO  CAPTAINS. 

The  additional  compensation  of  ten  dollars  per  month  allowed  to  captains  of  the 
army  for  their  duties  and  responsibilities  in  respect  to  the  clothing,  arms,  and 
accoutrements  of  companies,  by  the  act  of  the  2d  of  March,  1827,  may  be 
claimed  by  all  captains  of  volunteers  or  militia,  embraced  in  the  act  of  the 
19th  of  March,  1836,  who  performed  any  duty,  or  were  charged  with  any 
responsibility,  with  respect  to  the  clothing,  arms,  or  accoutrements,  or  with 
respect  to  either  of  these  articles,  belonging  to  their  companies. 

Attorney  General's  Office, 

June  27, 1836. 

Sir:  In  answer  to  the  question  proposed  in  the  communi- 
cation of  the  Paymaster  General  of  the  23d  instant,  on  which 
you  ask  my  opinion,  I  have  the  honor  to  state,  that  1  think 
the  additional  compensation  of  ten  dollars  per  month  allowed 
to  captains  of  the  army  for  their  <^  duties  and  responsibilities 
with  respect  to  the  clothing,  arms*,  and  accoutrements  of  the 
company,"  by  the  act  of  the  2d  of  March,  1 827,  may  justly  be 
claimed  by  all  captains  of  volunteers  or  militia,  embraced  in 
the  act  of  the  19th  of  March,  1836,  who  performed  any  duty, 
or  were  charged  with  any  responsibility  with  respect  to  the 
clothing,  arms,  or  accoutrements,  or  with  respect  to  either  of 
these  articles,  belonging  to  their  companies.  These  duties  and 
responsibilities  are  all  treated  by  the  act  of  1827  as  worthy  of 
extra  compensation;  and  if,  by  the  regulations  of  the  govern- 
ment, or  the  nature  of  the  service,  the  captains  of  any  particular 
corps  are  relieved  from  a  part  of  them,  that  may  be  a  good  rea- 
son with  Congress  for  apportioning  the  allowance;  but,  as  the 
law  now  stands,  we  cannot  apportion  it.  We  must  either  grant 
all  or  deny  all;  and  as  the  officer  who  is  charged  widi  the 
safekeeping  of  the  arms  and  accoutrements,  or  with  that  of  the 
arms  alone,  performs  as  much  of  this  duty  as  the  government 
thinks  proper  to  assign  him,  I  think  him  fairly,  as  well  as 
legally,  entitled  to  the  sum  allowed  by  the  act  of  1827. 
I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 

To  the  Secretary  op  War. 
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Sttperyision  of  the  General  Land  Office. 

SUPERVISION  OF  THE  GENERAL  LAND  OFFICE. 

The  act  of  the  4th  of  July,  1836,  places  the  General  Land  Office  under  the  super- 
vision of  the  Secretary  of  the  Treasury.  If  there  be  doubts  of  its  effect,  it  is 
at  any  rate  competent  for  tlie  President  to  exercise  his  control  by  directing  the 
Secretary  of  the  Treasury  to  superintend  the  same,  under  the  usual  subordina- 
tion to  the  President. 

Attorney  General '»  Office, 

July  Ay  1836. 
Sir:  Pursuant  to  your  direction,  I  have  examined  the  bill 
which  has  just  passed  the  two  houses  of  Congress,  for  the 
purpose  of  answering  your  question  as  to  the  eflFect  of  the  bill 
on  the  connexion  now  existing  between  the  General  Land 
Office  and  the  Treasury  Department.  By  the  first  section  of 
the  act  *'for  the  establishment  of  a  General  Land  Office  in  the 
Department  of  the  Treasury,"  passed  April  25,  1812,  it  is  pro- 
vided that  there  shall  be  established  in  the  Department  of 
the  Treasury  an  office,  to  be  denominated  the  General  Land 
Office,  the  chief  officer  of  which  shall  be  called  the  Commis- 
sioner of  the  General  Land  Office,  whose  duty  it  shall  be 
(under  the  direction  of  the  head  of  the  department)  to  superin- 
tend, execute,  and  perform  all  such  acts  and  things  touching 
or  respectiiig  the  public  lands  of  the  United  States,  and  other 
lands  patented  or  granted  by  the  United  States,  as  have  here- 
tofore been  directed  by  law  to  be  done  or  performed  in  the 
office  of  the  Secretary  of  State,  of  the  Secretary  and  Register  of 
the  Treasury,  and  of  the  Secretary  of  War,  or  which  shall 
hereafter,  by  law,  be  assigned  to  the  said  office.  The  first 
section  of  the  bill  before  me  declares  that,  from  and  after  thfe 
passage  of  the  act,  "the  executive  duties  now  prescribed,  or 
which  may  hereafter  be  prescribed,  by  law,  appertaining  to  th6 
surveying  and  sale  of  the  public  lands,  or  in  anywise  respect- 
ing such  public  lands,  and  also  such  as  relate  to  private  claims 
of  land,  and  the  issuing  of  patents  for  all  grants  of  land  under 
the  authority  of  the  government  of  the  United  States,  shall  be 
subject  to  the  supervision  and  control  of*  the.  Commissioner 
of  the  General  Land  Office,  under  the  direction  of  the  Presi- 
dent of  the  United  States. '*  The  bill  then  proceeds  to  make 
tarions  provisions  for  increasing  the  force  of  the  office,  and  for 
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regulating  the  transaction  of  business;  and  the  eleventh  section 
provides  that  such  provisions  of  the  act  of  the  25th  of  April, 
1812,  entitled  "  An  act  for  the  establishment  of  a  General  Land 
Office  in  the  Department  of  the  Treasury,*'  and  of  all  acts 
amendatory  thereof,  as  are  inconsistent  with  the  provisions  of 
this  act,  be,  and  the  same  are  hereby,  repealed.  The  form  of 
this  repealing  clause  implies  that  there  are  some  provisions 
contained  in  the  former  laws  which  are  not  inconsistent  with 
the  present  bill;  and,  after  a  careful  examination  of  the  subject, 
I  am  of  opinion  that  the  clause  of  the  act  of  1812,  which 
makes  the  General  Land  Office  a  branch  of  the  Treasury  De- 
partment, and  thereby  subjects  it  to  the  general  superintend- 
ence of  the  President,  through  the  head  of  that  department,  is 
one  of  those  provisions  which  are  not  inconsistent  with  the 
new  bill,  and  which,  therefore,  are  not  repealed  by  the  elev- 
enth section.  The  receipts  of  the  General  Land  Office  are  yet 
connected  with  the  Treasury  Department,  and,  in  so  far  as 
the  management  of  the  public  land  is  a  branch  of  the  fiscal 
concerns  of  government,  it  is  of  course  included  within  the 
Department  of  the  Treasury;  and  being  thus  included  therein 
for  these  important  purposes,  it  would  be  against  all  sound 
ftiles  of  interpretation  to  consider  the  other  branches  of  the  Gen- 
eral Land  Office  as  withdrawn  from  the  Treasury  Department 
by  virtue  of  equivocal  and  doubtful  expressions.  Nothing  short 
of  a  clear  and  unambiguous  provision  should  be  held  to  work 
so  material  a  change.  I  do  not  find  any  such  provision  in  this 
law;  and  I  therefore  think  that  the  opinion  above  expressed 
is  the  only  legitimate  and  safe  conclusion  which  can  be  drawn 
firom  the  language  of  the  legislature.  I  adopt  this  view  the 
more  readily,  because,  if  it  do  not  carry  into  effect  the  real 
intention  of  Congress,  it  will  at  any  time  be  in  their  power  to 
accomplish  their  purpose  by  a  supplementary  act. 

To  prevent  all  difficulty,  however,  in  respect  to  the  power  of 
the  Secretary  of  the  Treasury  to  superintend  the  business  of 
the  General  Land  Office,  under  the  direction  and  subject  to 
the  control  of  the  President,  I  would  suggest  the  expediency 
of  your  authorizing  and  directing  the  Secretary  of  the  Treas- 
ury, by  order  in  writing,  to  superintend  and  direct,  in  the  man- 
ner heretofore  accustomed,  and  with,  the  usual  subordination 
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to  the  President;  the  general  business  of  the  Land  Office. 
Under  the  constitution  of  the  United  States,  and  the  provis- 
ions of  the  present  bill,  it  would  be  perfectly  competent  for  the 
President,  even  had  the  law  of  1812  been  expressly  repealed, 
to  give  his  directions  to  the  Commissioner,  through  the  Secre- 
tary of  the  Treasury;  and,  from  the  multifarious  duties  con- 
stantly pressing  on  the  Executive,  it  is  manifestly  impossible, 
as  a  general  rule,  that  his  direction  can  be  given  in  any  other 
way  than  through  some  one  of  the  heads  of  departments. 
I  have,  &c., 

B.  F.  BUTLER. 
To  the  Presidbivt  op  the  United  States. 


PRE-EMPTIONS. 

Certain  lands  having  been  actually  entered  under  the  pre-emption  laws,  pur- 
suant to  instructions  sent  to  the  register  and  receiver  from  the  Treasury 
Department,  the  case  is  clearly  brought  within  the  terms  of  the  second  sec- 
tion of  the  act  of  July  2,  1836;  and  the  patent  should  issue  accordingly . 

Attorney  General's  Office, 

July  6,  1836. 
Sir:  In  answer  to  the  questions  proposed  in  the  case  of 
Philo  Carpenter,  as  reported  to  me  by  the  Commissioner  of  the 
General  Land  Office  in  his  communication  of  yesterday,  I  have 
the  honor  to  state,  that,  as  it  appears  from  the  statement  of  the 
Commissioner,  and  the  note  subjoined,  that  the  land  was  actu- 
ally e^iteredj  under  the  pre-emption  laws,  pursuant  to  instfuc* 
tions  sent  to  the  register  and  receiver  from  the  Treasury  Depart- 
ment, the  case  is  clearly  brought  within  the  terms  of  the  sec- 
ond section  of  the  act  of  2d  of  July,  1836,  "  to  confirm  the 
sales  of  public  land  in  certain  cases."  The  patent  must,  there- 
fore, be  issued,  provided  the  proceedings  have  been  in  all  other 
respects  fair  and  regular. 
1  am,  sir,  very  respectfully,  your  obedient  servant,     * 

B.  P.  BUTLER. 
Hon.  Levi  Woodbury, 

Secretary  o(f  the  Dreasury. 


Digitized  by  VjOOQIC 


140  HON.  BENJAMIN  P.  BUTLER 

Attesting  and  Sealing  Patents. 

ACCOUNTABILITY   OF  SUPERINTENDENT  OP  THE  CUMBER- 
LAND ROAD. 

The  superintendent  for  construction  and  repair  of  the  Cumberland  road  naay 
be  allowed  to  disburse  funds  committed  to  his  care,  by  turning  over  the  same 
to  officers  employed  under  him  ;  yet  he  must  be  held  personally  accountable 
at  the  treasury  for  the  correct  disbursement  thereof. 

Attorney  General's  Office, 

My  15,  1836. 
Sir  :  In  answer  to  the  question  arising  on  the  second  sec- 
tion of  the  act  of  June  24,  1834,  "for  the  construction  and 
repair  of  the  Cumberland  road,"  and  proposed  to  me  in  your 
communication  of  the  11th  instant,  I  have  the  honor  to  state 
that,  in  my  opinion,  the  superintendent  selected  under  that 
section  may  be  allowed  to  disburse  the  funds  committed  to 
his  care,  by  turning  over  the  same  to  the  various  officers  em- 
ployed under  him,  and  directing  them  to  pay  tUe  same  to 
perspns  doing  the  work.  But,  though  it  is  not  necessary  that 
he  should  personally  pay  over  the  money  to  the  persons  doing 
the  work,  I  think  he  must  be  charged  with  the  whole  amount 
placed  in  his  hands,  and  that  he  will  be  personally  account- 
able for  the  correct  disbursement  thereof  at  the  treasury. 
I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 
To  the  Secretary  of  War. 


attesting  and  sealing  patents. 

The  recorder  of  the  General  Land  Office  only  has  power  to  attest  and  seal  pa- 
tents for  public  lands,  the  former  law  in  this  respect  having  been  repealed  by 
the  act  of  July  4,  1836. 

Attorney  General's  Office, 

July  25,  1836. 
Sir  V  In  reply  to  the  question  proposed  to  me  in  your  com- 
munication  of  the  22d  instant,  I  have  the  honor  to  state  that/ 
in  my  opinion,  the  duty  and  power  of  attesting  and  sealing 
patents  for  public  lands  belong,  under  the  late  act  "  to  reor- 
ganize the  General  Land  Office,"  exclusively  to  the  recorder 
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of  that  office.     They  form  so  material  a  part  of  his  functions, 
as  described  in  section  4,  that  I  consider  the  provision  of  the 
former  law,  which  devolved  them  on  the  Commissioner,,  in- 
consistent with  the  new  law,  and  therefore  repealed. 
I  am,  (Sec, 

B.  P.  BUTLER. 
To  the  Secretary  op  the  Treasury. 


DUrreS  AND  RESPONSIBILITIES  OP  THE  DEPOSITE  BANKd. 

The  deposite  banks  are  required  to  pay  interest  upon  any  sum  which  may  re- 
main in  them  to  the  credit  of  the  Treasurer  of  the  United  States  over  and  above 
three-fourths  of  their  capital,  respectively,  for  the  period  which  may  elapse 
before  the  Secretary  of  the  Treasury  shall  find  it  expedient  to  transfer  it  to 
another  bank — ^whether  the  same  have  been  used  or  remained  unemployed. 

Deposite  banks  from  which  a  transfer  is  ordered,  are  liable  for  interest  until  the 
moneys  transferred  shall  be  actually  placed  to  the  credit  of  the  Treeisurer  in 
those  to  which  the  transfers  shall  be  made.  » 

Money  held  by  the  agencies  of  deposite  banks  must  be  regarded,  in  respect  to 
liability  for  interest,  f.s  well  as  in  all  other  respects,  precisely  as  if  no  agencies 
existed,  and  as  if  the  money  were  held  at  its  ordinary  place  of  business,  and 
in  the  ordinary  way.  Imeresi  should  be  charged  upon  the  amount  which 
may  be  held  by  both  the  bank  and  its  agencies  above  one-four ih  of  the  capital 
Slock. 

Attorney  General^s  Office, 

•  Augusn  y  1836. 

Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  loth 
ultimo,  in  which  you  ask  nay  opinion  on  several  questions 
which  have  arisen  on  the  late  deposite  lawj  towhich  questions 
I  shall  now  proceed  to  reply. 

1.  Is  a  bank  to  be  required  to  pay  interest  upon  any  sum 
which  may  remain  in  it  to  the  credit  of  the  Treasurer  of  the 
United  States,  over  and  above  three- fourths  of  its  capital,  during 
the  period  which  may  elapse  before  the  Secretary  of  the  Treas- 
ury shall  find  it  expedient  to  transfer  it  to  another  bank,  but 
which  it  cannot  by  the  law  hold  for  use  or  otherwise  ? 

By  the  lllh  section  of  the  act,  it  is  provided  '*  that  whenever 
the  amount  of  public  deposites  to  the  credit  of  the  Treasurer 
of  the  United  States,  in  any  bank,  shall,  for  a  whole  quarter,  of 
a  year,  exceed  the  one-fourth  part  of  the  amount  of  the  capital 
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Stock  of  such  bank  actually  paid  in,  the  bank  shall  allow  and 
pay  to  the  United  States,  for  the  use  of  the  excess  of  the  de- 
posites  over  the  one  fourth  part  of  the  capital,  and  interest  at 
the  rate  of  two  per  centum  per  annum,  to  be  calculated  for  each 
quarter,  upon  the  average  excess  of  the  quarter."  The  state 
of  the  account  between  the  bank  and  the  Treasurer  of  the 
United  States,  for  public  money  standing  to  the  credit  of  the  Jat- 
ter,  is  thus  made  the  test,  and  the  sole  test,  of  the  liability  of  the 
bank  to  pay  interest  for  the  excess  of  deposites  held  by  it  for  the 
requisite  period.  The  statute  does  not  make  the  obligation  to 
pay  interest  at  all  dependent  on  the  question  whether  or  not 
the  bank  has  used,  or  might  safely  have  used,  the  public  money; 
nor  does  it  authorize  any  discrimination  between  those  sums 
which  may  lawfully  be  suffered  to  remain  with  the  bank  on  de- 
posite, and  any  excess  over  three- fourths  of  its  capital  paid  in; 
on  the  contrary,  it  makes  the  bank  liable  to  the  payment  of  in- 
terest, whenever  the  aggregate  of  the  public  moneys  held  by  it 
to  the  credit  of  the  Treasurer  shall  exceed,  for  a  whole  quarter, 
the  one-fourth  of  its  capital  paid  in,  whether  the  same  shall 
have  been  used  by  the  bank,  or  shall  have  been  suffered  to  lie 
unemployed.  It  assumes  that  the  money  so  held  by  any  bank 
will  be  used  by  it;  and  in  stating  the  liability  to  pay  interest, 
the  word  "use"  is  therefore  employed;  but  not  in  any  such 
way  as  to  make  the  actual  use  a  condition  precedent  to  the  lia- 
bility. Strictly  speaking,  indeed,  the  banks  have  no  right  to 
use  the  public  money  as  such ;  it  is  only  from  its  being  blended 
with  the  mass  of  their  funds,  that  it  is  subject  to  be  used  by 
them;  and  they  are  at  all  times  obliged  to  keep  such  an  amount 
of  funds  on  hand  as  to  meet  any  draft  which  may  be  made  on 
them;  when  required  for  public  service.  In  legal  contempla- 
tion, therefore,  the  excess  of  public  money  held  by  any  bank, 
over  three-fourths  of  its  actual  capital,  though  it  cannot  be  per- 
mitted to  remain  with  such  bank,  is  yet  precisely  as  much 
subject  to  be  used  by  the  bank  whilst  it  does  remain  with  it, 
as  any  other  part  of  the  public  deposites;  so  that,  if  the  ques- 
tion turned  on  that  point,  I  should  still  reply  to  it  in  the  affirm- 
ative. 

2.  Is  the  bank  from  which  a  transfer  is  ordered  to  be  charged 
with  interest,  until  the  sum  directed  to  be  transferred  shall  ap- 
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pear  to  the  credit  of  the  Treasurer  upon  the  books  of  the  bank 
to  which  the  transfer  is  directed;  or  is  interest  suspended  while 
the  transfer  is  in  transitu  from  the  date  of  the  notice,  or  the 
date  at  which  the  former  bank  receives  notice  to  place  the 
amount  transferred  in  the  latter  bank;  or  must  it  be  paid  till  the 
money  is  actually  placed  in  the  other  bank  ? 

Whilst  the  money  ordered  to  be  transferred  is  actually  in 
transitu^  it  would  perhaps  be  equitable  to  stop  the  charge  of  in- 
terest; but,  as  the  law  is  framed,  I  do  not  see  that  any  discretion 
is  allowed.  Until  the  bank  from  which  the  money  is  ordered 
shall  have  entitled  itself  to  a  credit  by  having  placed  it  in  the 
other  bank,  it  must  remain  charged  to  the  former  bank;  because 
the  duty  of  making  transfers  of  the  public  money  without  cost 
or  risk  to  the  United  States,  is  one  of  the  services  agreed  to  be 
performed  by  every  deposite  bank.  And  as  the  fact  that  money 
standing  in  any  bank  to  the  credit  of  the  Treasurer  of  the  United 
States,  for  the  requisite  period,  and  of  the  requisite  amount,  is 
made  by  the  law  the  sole  test  of  the  liability  of  the  bank  to  be 
charged  with  interest,  it  follows  that  the  charge  must  continue 
until  the  money  directed  to  be  transferred  shall  have  been  placed 
to  the  credit  of  the  Treasurer  in  the  bank  to  which  the  transfer 
is  directed. 

3.  Where  the  agency  of  a  bank  is  employed  as  a  depositary 
under  \^e  authority  of  the  first  section  of  the  act,  is  interest  to 
be  charged  upon  the  amount  which  may  be  held,  both  by  the 
bank  and  its  agency,  above  one-fourth  of  the  capital  stock  of 
the  former;  or  is  interest  only  to  be  paid  upon  the  sum  which 
each  may  hold  beyond  one- fourth  part  of  the  amount  of  the 
capital  of  the  bank,  treating  each  as  separately  representing  the 
stock,  itc.  ? 

By  the  first  section  of  the  act,  the  Secretary  is  authorized  to 
make  "  arrangements  with  a  bank  or  banks  in  some  other  State, 
Territory,  or  district;  to  establish  an  agency  or  agencies  in  the 
States,  Territories,  or  districts  destitute  of  banks,  as  banks  of 
deposite;  and  to  receive  through  such  agencies  such  deposites 
of  the  public  money  as  may  be  directed  to  be  made  ats  the 
points  designated,  and  to  make  such  disbursements  ad  the 
public  service  may  require  at  those  points."  The  arrangement 
thus  authorized  is  to  be  made,  not  with  the  agency,  but  with 
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the  bank;  and  it  is  the  bank  which;  through  the  agency^  is  to 
receive  the  money  and  make  the  disbursements.  The  section 
further  provides,  that  ^^  the  duties  and  Habilities  of  every  bank 
thus  establishing  an  agency  shall  be  the  same  in  respect  to  its 
agency,  as  are  the  duties  and  liabilities  of  deposite  banks  gen- 
erally, under  the  provisions  of  this  act."  Under  these  explicit 
enactments,  it  seems  to  me  very  clear  that  any  money  held  by 
the  agency  of  a  deposite  bank  must  be  regarded,  in  respect  to 
its  liability  to  interest,  as  well  as  in  all  other  respects,  precisely 
as  if  no  agency  existed,  and  as  if  the  money  were  held  by  the 
bank  at  its  ordinary  place  of  business,  and  in  the  ordinary  way. 
In  my  opinion,  therefore,  interest  is  to  be  charged  upon  the 
amount  which  may  be  held,  both  by  the  bank  and  its  agency, 
above  one-fourth  of  the  capital  stock  of  the  former. 
I  am,  sir,  &c., 

B.  P.  BUTLER. 
To  the  Secretary  op  the  Treasury. 


TRANSFERS  OP  MONEY  TO  THE  MINT. 

Transfers  of  money  to  the  mint,  by  order  of  tlie  President,  for  the  purpose  of 
coinage,  in  execution  of  the  proviso  to  the  twelfth  section  of  the  act  to  regu- 
late the  deposites  of  public  money,  should  be  made  by  drafls  in  the  same  man- 
ner as  from  one  deposite  bank  to  another,  remaining  to  the  debit  of  the  Treas- 
urer as  money  in  the  treasury. 

Attorney  General's  Office, 

August  2,  1836.  . 
Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  22d 
ultimo,  requesting  ray  opinion  on  the  question,  whether,  in 
transferring  money  to  the  mint,  by  order  of  the  President,  for 
the  purpose  of  coining,  in  execution  of  the  proviso  to  the  twelfth 
section  of  the  act  ^^to  regulate  the  deposites  of  public  money," 
passed  June  23,  1836,  such  money  is  to  be  drawn  from  the 
treasury  by  warrant,  crediting  the  Treasurer,  and  debiting  the 
direc^r  of  the  mint,  with  the  amount;  or  to  be  transferred  by 
drafts  iti  the  same  manner  as  from  one  deposite  bank  to  another, 
remaining  the  whole  time  at  the  mint  to  the  debit  of  the  Treas- 
urer, as  money  actually  in  the  treasury? 
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The  communication  of  the  acting  Treasurer  of  the  United 
States  to  yourself  explains  in  so  lucid  a  manner  the  difference 
between  the  two  modes,  as  to  supersede  the  necessity  of  any 
remarks  on  that  pointy  in  this  f^ce.  The  argument  of  diat 
officer  in  faror  of  the  mode  first  suggested  in  the  above  ques- 
tion, is  also  very  clear  and  forcible;  and  if  the  question  in  de- 
bale  were  one  of  mere  practical  convenience,  I  should  certainly 
be  very  much  inclined  to  yield  to  his  suggestions.  But  as  the 
matter  involves  some  points  of  great  moment,  I  have  given  to 
it  a  very  deliberate  consideration;  and,  as  its  result,  I  have  the 
honor  to  inform  you  that,  in  my  opinion,  the  operation  refeired 
to  in  your  question  must  be  performed  by  transfer  drafts,  and 
not  by  wmrrant. 

I  concur  in  the  proportion,  that  the  organic  law  of  Septem- 
ber 2,  1789,  which  makes  it  the  duty  of  the  Treasurer  ''to 
receive  and  ^*eep  the  moneys  of  the  United  States,  add  to  dKs* 
burse  the  same  upon  warranis  drawn  by  the  Secretary  of  the 
Treasury,  and  countersigned  by  the  Comptroller,"  is  not  to  be 
repealed  by  implication,  nor  by  casual  and  indefinite  terms; 
and  this,  for  a  higher  reason  than  that  stated  by  the  acting 
Treasurer.  The  constitution  provides  that  <<  no  money  shall 
be  drawn  fipom  the  treasury,  but  in  consequence  of  appropria- 
turns  made  by  law;"  aod  that  '^  a  regular  statement  and  ac- 
count of  the  receipts  and  expenditures  of  all  public  money  shall 
be  published  firom  time  to  time."  The  act  of  1789,  organizing 
the  Treasury  Department,  so  far  as  it  requures  all  public  money 
to  be  kept  in  the  treasury  until  it  is  duly  drawn  out  by  wasrrant 
for  the  purpose  of  being  disbursed,  and  so  far  as  it  forbids  the 
paying  of  money  out  of  the  treasury  except  on  warrant,  is  there* 
fore  in  exact  acccordance  with  the  constitution,  and  conse* 
quently  irrepealable. 

It  is,  in  nvy  opinion,  a  mistake  to  suppose  that  the  proviso  on 
which  the  present  question  has  arisen  authorizes  any  disbtrrse- 
ment  or  expenditure  of  the  public  money,  or  was  designed  to 
draw  any  part  of  it  out  of  the  treasury.  The  title  of  the  act 
describes  truly  its  general  design  and  effect:  it  is  an  act  ''to 
TtguUUe  the  deposUes  of  the  public  money;"  not  to  appropriate 
any  part  of  them,  except  for  the  additional  cleric-hire  required 
to  csof  the  act  i»to  effect>  aS'  proviited  for  in  the  15th  secti^^n, 
YoL.  m— 10 
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The  proviso  to  section  12  conforms^  in  this  respect,  to  the 
other  leading  provisions  of  the  law;  it  merely  substitutes  the 
mints  and  branch  mints  in  lieu  of  the  banks  as  places  of  de- 
posiie.  It  not  only  contains  no  express  words  of  appropriation^ 
but,  from  the  nature  of  the  case,  no  such  words  could,  with 
propriety,  be  used;  because  the  placing  of  public  money  in  the 
mint  for  the  purpose  of  coinings  is  not  an  appropriation  within 
the  meaning  of  the  constitution.  The  same  clause  which  re- 
quires an  appropriation  by  law,  uses  the  word  erpendUure  as 
a  synonymous  term;  thus  showing  that,  in  the  view  of  the 
iramers  of  the  constitution,  no  appropriation  can  be  made  of 
the  money  in  the  treasury,  except  for  the  purpose  of  an  expend* 
iture.  Rut  the  money  in  question  is  not  to  be  expended;  it  is 
only  to  Jbe  transf<fri|ed  frqni  the  hands  of  one  depositary  to  those 
of  another;  it  is  yetxo.^exist  in  specie,  and  as  the  property  of 
the  governiAQftt.  .U  |s  true  that  it  may  be  somewhat  dimin- 
ished by  wastage,  and  by  the  expenses  of  coining;  but  the  like 
diminution  by  wa^t^e,  or  by  accidental  loss,  may  happen  to 
other  money  in  the  treasury.  Such  a  contingency,  however  it 
may  prejudice'  the  Treasurer,  if  no  allowance  be  made  to  him, 
cannot  affect  the  legal  character  of  the  money.  As  no  money 
can  be  taken  out  of  the  treasury  by  warrant,  except  in  pursu* 
ance  of  an  appropriation  for  the  purpose  of  being  expended, 
and  as  the  money  in  question  is  not  to  be  expended, — it  fol- 
lows that  it  cannot  be  taken  out  of  the  treasury,  and  that  the 
warrant  used  for  that  purpose  cannot  be  employed  in  the  pres- 
ent case. 

I  have  chosen  to  place  my  opinion  on  the  ground  above 
stated,  rather  than  on  the  particular  language  of  the  proviso^ 
(although  the  word  "transfer"  is  not  only  accordant  with  the 
preceding  view,  but  quite  inconsistent  with  the  opposite  con- 
struction,) because  there  is  some  reason  for  the  remark,  that 
the  terms  "transfer"  and  "warrant"  are  not  used  in  the  law, 
in  the  distincthre  sense  understood  at  the  treasury. 

In  regard  to  the  inconsistencies  supposed  to  be  involved  in 
the  use  of  the  transfer  draft,  it  would  be  sufficient  to  observe, 
that  even  the  certainty  of  their  occurring  would  not  justify  us 
in  giving  a  construction  to  the  provision  repugnant  to  the  lan- 
guage employed  in  it,  to  the  title  of  the  law,  and  to  its  general 
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scope,  and  repugnant  also  to  the  constitution  itself.  But  it 
may  be  added,  that  some  of  the  alleged  inconsistencies  are 
founded  on  the  erroneous  assumption  that  the  money  is  to  be 
taken  out  of  the  treasury,  and  that,  should  all  the  others  acta* 
ally  exist,  they  can  easily  be  remedied  by  further  legislation. 
And  even  without  applying  to  Congress,  I  cannot  doubt  that 
the  Treasurer  will  be  entitled  to  allow  a  credit  to  the  director 
of  the  mint,  and  to  obtain  credit  for  himself  with  the  account* 
ing  officers,  for  all  actual  wastage,  and  all  necessary  expenses 
kiYolved  in  the  execution  of  the  law. 
The  letter  of  the  acting  Treasurer  is  herewith  returned* 
1  am,  sir,  &c.,  &c.,     

To  the  SfiCRBTAKT  OF  THE  TlUBAdulr^  ^  | 


LIBRAHT. 

PENSIONS  TO  CHILDREN  OP  DECEaS 

The  children  of  soldiers  embraced  in  the  first  section  of  the  act  of  the  4th  of 
July,  1838,  who  have  died,  leaving  widows  and  children,  and  the  widow 
hanqg  married  again  before  the  passage  of  the  act — ^bsld,  that  the  children 
are  entitled  to  its  benefits  within  the  eijuity  of  the  law. 

Attorney  General's  Office, 

Atigust  3, 1836. 
Sir:  In  answer  to  the  question  proposed  in  the  communica- 
tion of  the  acting  Commissioner  of  Pensions,  enclosed  in  your* 
letter  of  the  26th  ultimo,  I  have  the  honor  to  inform  you  that, 
in  my  opinion,  where  a  soldier  embraced  in  the  1st  section  of 
the  act  of  the  4th  of  July,  1836,  has  died,  leaving  a  widow 
and  children,  and  the  widow  has  married  before  the  passage 
of  the  act,  the  children,  within  the  equity  of  the  law,  and  l^  a 
liberal  construction  of  its  provisions,  are  entitled  to  its  benefits. 
I  am,  sir,  &c.^  &,c..^ 

B.  P.  BUTLER. 

To  the  SscRBTiBT  OF  War. 
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FRACTIONAL  SECTIONS  TO  BE  TAKEN  FOR  atJARTERS. 

Fractional  quarter  sections  selected  tmder  the  special  afits  of  2d  Marcht  1831 « 
and  4th  July,  183S,  must  each  be  taken  instead  of  an  entire  quarter  section. 

Additional  selections  to  make  the  complement  in  qiaintity  of  ten  sections,  need 
a  eonfinnatory  act  of  Congress. 

Attorney  Gjkneiul's  OpFicEy  * 
August  8, 1836. 
Sib:  In  reply  to  the  queatkm  pioposed  to  me  in  your  letter 
of  the  19th  ultuno^  I  have  the  honor  to  infoim  yon  that^  after 
mature  consideration ,  I  am  of  opinion  that,  according  to  the 
principles  established  by  the  decision  of  the  Treasury  Depart- 
ment and  of  the  President^  every  fractional  quarter  section  se- 
lected under  the  acts  of  the  4th  of  July,  1832,  and  the  2d  of 
March,  1831,  by  the  governor  of  Arkansas,  must  be  taken  and 
considered  as  a  full  quarter  section;  and  that  I  am  not  prepared 
to  say  that  those  decisions  were  not  correct.  I  perceive,  therew 
fere,  no  mode  of  confirming  all  the  selections  made  in  the 
present  case;  but  it  appears  to  me  that,  under  the  circun»- 
stances,  there  is  great  reason  for  asking  of  Congress  a  confirm- 
atory act  establishing  thos^  selections, 
I  am^  dtc, 

B.  F.  BUTLER, 
To  the  Secretart  of  the  TREAerat^. 


ACCOUOT'S  AND  ACCOUNTING  OFFICERS, 

Accounts  once  doaed  and  settled, under  ihe  circmnttanccs  of  tlie  present  cnte, 
cannot  be  opened^  except  on  the  pn|iQiple«  g9Yerning  courts  of  equity  in  opeo- 
ing  decrees. 

Attorney  General's  Office, 

AuguaitiyiSSe. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  6th  instant^  and^  in  reply  to  the  questions  stated 
by  the  Fourth  Auditor^  to  state,  that,  in  my  opinion,  the  deci- 
sions of  his  predecessor  and  of  the  Second  Comptroller,  on  the 
two  points  mentioned  by  the  Auditor,  were  entirely  correct. 
An  account  once  closed  and  settled,  under  the  circwnsta^fcea 
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Stated,  would  not,  I  Aink,  be  opened  by  the  courts  of  equity; 
and,  as  a  general  rule,  the  principles  of  those  courts  ought,  iu 
my  opinion,  to  be  observed  in  the  accounting  offices. 
I  am,  sir,  d&c,  &c., 

B.  P,  BDTLER. 

To  the  SfiCRETART  OP  THE  NaVY. 


CONFIRMATIONS  OF  SALES  AND  PRE-EMPTIONS. 

Tike  €nt  section  of  tbe  act  of  91  Jvly,  1896,  eonfiruM  sales  that  are  fiiir  and 
Kfular  in  all  respects,  other  than  those  provided  for  in  the  second  section; 
and  the  same  role  applies  to  the  second  section. 

The  Commissioner  has  to  judge  of  the  proof,  and  may  receive  further  evidence 
in  support  of  the  faisoess  and  regularity  of  the  claim. 

AxTORNBtr  General's  Office, 

August  10, 1836. 

Sir:  In  answer  to  the  questions  proposed  by  the  Commis- 
sioner of  the  General  Land  Office,  in  the  communication  en- 
closed in  your  letter  of  the  5th  ultimo,  I  have  the  honor  to 
state,  that  to  bring  any  case  within  the  second  section  of  the 
act  '^  to  confirm  the  sales  of  public  lands  in  certain  cases,'' 
passed  July  2, 1836,  it  must  appear — 

1 .  That  an  entry  has  been  made  under  the  pre-emption  laws, 
pursuant  to  instructions  sent  to  the  register  and  receiver  from 
the  Treasury  Department;  and, 

8.  That  the  proceedings  have  been,  in  all  0ther  respects, /atr 
9nd  regular. 

Whether  the  fitst  of  these  requisites  has  occurred,  or  not,  in 
any  particular  case,  is  rather  a  question  as  to  fiicts  peculiarly 
within  the  knowledge  of  the  Treasury  Department,  than  a 
question  of  law;  and  I  shall,  therefore,  express  no  opinion  in 
respect  to  it.  In  regard  to  the  other  requisite,  viz:  that  the 
proceedings  shall  have  been,  in  all  atha*  respects,  ftir  and  reg- 
ular, I  would  observe,  that,  as  the  second  section  is  enacted 
in  connexion  with  a  provision  curing  certain  specified  irregu- 
larities, the  irregularities  so  cured  must  be  deemed  tacitly  ex* 
cepted  firom  the  second  section  >  and  that  the  same  principle 
most  be  applied  to  ihejirst  section;  that  is  to  say,  in  the  case 
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provided  for  in  the  first  section  the  patent  should  be  issued,  pro- 
vided the  proceedings  have  been  fair  and  regular  in  all  particur 
lars  other  than  that  provided  for  and  remedied  in  the  second 
section;  and  in  the  case  jNfovided  for  in  the  second  section,  the 
patent  should  be  issued,  provided  the  proceedings  have  been 
&ir  and  regular  in  all  particulars  except  that  remedied  in  the 
Jirst  section. 

The  law  undoubtedl7  contemplated  a  decision  by  the  Com- 
missioner, on  the  evidence  and  other  matters  transmitted  to  the 
General  Land  Office  by  the  register  and  receiver;  but  if  the 
Commissioner  shall  not  be  satisfied,  by  the  documents  so  trans* 
mitted,  that  the  proceedings  have  been  iair  and  regular,  and 
this  requisite  can  be  made  out  by  the  production  of  fiirther 
evidence,  directed  to  him,  I  think  such  further  evidence  may 
lawfully  be  received  for  that  purpose. 
I  am,  &c., 

B.  P.  BUTLER. 

To  the  Secretart  op  the  Treasury.- 


SPECIFICATIONS  OP  LAND  PAID  FOR  AT  THE  TREASURT. 

Where  the  purchase  money  in  paid  directly  to  the  Treasurer,  the  specific  tract 
of  land  must  be  stated,  the  same  as  if  applied  for  at  the  office  of  the  land  dis- 
tinct, and  the  same  form  must  be  pursued. 

Attorney  General's  Office, 

October  24,  I83ft. 

Sir:  In  yonr  letter  of  the  4th  instant,  enclosing  a  coramu* 
nication  addressed  to  you  by  the  Treasurer  of  the  United  States, 
you  request  my  opinion  on  the  following  question  submitted 
by  that  officer: 

^^  Does  the  law  of  1820  authorize  the  Treasurer  to  require 
such  a  specification  of  the  land  to  be  purchased,  when  pay- 
ment  is  made  to  him,  as  is  required  by  the  receiver  of  public 
moneys?" 

In  reply  to  this  question,  I  have  the  honor  to  inform  you 
that,  in  my  opinion,  the  Treasurer  has  authority,  under  the 
law  of  1820,  to  require  the  like  specification  of  the  land  to  be 
puxehased^  as  was  required  in  his  office  in  such  cases  undei 
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the  former  law,  and  as  is  now  required  b7  the  receirers  of  pub- 
lic moneys.  There  is  nothing  in  the  act  of  1820  which  indi- 
cates an  intent  to  depart,  in  this  respect,  from  the  former  usage; 
on  the  contrary,  the  language  seems  to  require  that  the  specific 
amount  of  purchase-money  should  be  paid  on  each  tract;  and 
as  the  usage  of  the  receiveie  has  b^n  in  accordance  with  the 
former  practice,  and  as  the  act  of  1820  places  the  receipts  of 
the  two  officers  on  precisely  the  same  ground,  I  see  no  good 
reason  for  allowing  payments  to  be  made  into  the  Treasury  on 
any  diffeient  princij^e  from  that  which  was  formerly  pursued, 
and  which  is  yet  followed  by  the  receivers* 
I  have,  &c., 

B.  P.  BUTLER. 
Hon.  Levi  Woodbury, 

Secretary  of  th»  Treasury^ 


PAYMENTOF  BALANCESOP  PENSIONS  DUE  WIDOWS  AT  DBATIL 

The  children  of  widovs  pensioned  under  the  third  aectioa  of  the  act  of  July 
4, 1836,  who  shall  have  died  leaving  a  balance  due  them  from  the  government, 
«re  entitled  to  such  balance  to  the  exclusion  oi  ezecotors.  and  adminislratoni. 

Pcnsioiis  under  ihia  act  are  not  liable  for  the  pensioner's  debts. 

Attorney  General *^s  Office, 

October  24, 1836. 
Sir:  In  answer  to  the  question  proposed  in  the  letter  of  the 
CommissiDner  of  Pensions,  enclosed  in  yours  of  the  5th  in- 
stant, I  have  the  honor  to  inform  you,  that,  in  my  opinion,, 
where  a  widow  who  may  have  been  pensioned  under  the  3d 
section  of  the  act  of  July  4,  1836,  shall  die  leaving  children, 
such  children,  will  be  entitled  to  the  balance  of  the  pensioa 
due  to  such  widow  at  the  time  of  her  death,  to  the  exclusion 
of  the  executor  or  administrator.  This  principle  is  expressly 
recognised  in  the  4th  section  of  the  act  of  the  7th  of  June,  1832, 
which  is  in  pari  materi&  with  the  3d  section  of  the  act  of  ^July 
last;  and,  although  no  express  provision  is  made  on  the  sub 
ject  in  the  last  law,  yet,  from  the  connexion  between  the  two 
laws,  and  the  close  analogy  which  exists  between  the  two 
classes  of  cases,  I  think  the  principle  of  the  former  law  in  this 
respect  may  well  be  regarded  as  pervading  the  last.   'The  4th 
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flection  of  the  act  of  July  laat  shows  that  the  pension  was  not 
intended  to  be  subject  to  the  party's  debts;  but  that  would  be 
the  case  in  regard  to  the  balances  due  at  the  death  of  the 
widow,  if  it  were  payable  to  the  executor  or  administrator* 
This  furnishes  an  additional  reason  for  the  above  oonstruction. 
I  am^  sir,  dtc,  ice, 

B.  F.  BUTLER. 

To  the  SECRETARY  OP  Wae. 


RATIONS  OP  AN  OPPICER  ACTiNQ  AS  HEAD  OP  A  BUREADT. 

The  vord  "  compensation"  occurring  in  thelaw»  is  synonymous  with  "  pay" 
or  '*  saiary,"  and  does  not  include  rations.  The  act,  therefore,  does  not  in* 
elude  the  double  rations  heretofore  allowed  by  the  regulations. 

Attorney  GEXiERix's  Opfice, 

October  2i,  1836. 
Sir:  In  answer  to  the  qneslion  proposed  in  the  letter  of  Pay- 
master Andrews  to  the  Paymaster  General,  ^^  relative  to  the 
effect  of  the  proviso  ift  the  5th  section  of  the  act  of  Congress 
of  the  4th  of  July  last,  providing  for  the  '  appointment  of  ad- 
ditional paymasters,  and  for  other  purposes/  upon  the  allow- 
ance of  double  rations  to  an  officer  temporarily  acting  as  the 
head  of  a  bureau,  in  the  absence  of  the  chief  thereof,"  I  have 
the  honor  to  state  that,  according  to  the  decisions  of  this  office 
in  analogous  cases,  the  word  '<  campenscUion^^  is  synonymous 
with  ^^pay^^  or  ^^  salary ;^^  and,  therefore,  does  not  include 
rations.  I  anj  accordingly  of  opinion  that  the  proviso  in  ques- 
Uon  ought  not  to  be  construed  to  embrace  the  allowance  of 
double  or  extra  rations  heretofore  allowed  by  the  regulations^ 
as  stated  by  the  paymaster, 

I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 
To  the  Secretary  op  War. 


PENSIONS  TO  WIDOWS  UNDER  ACT  OP  1836— WHEN  TO  COM- 
MENCE. 

The  pensions  to  widows  and  orphans  granted  by  the  first  section  of  the  act  of 
the  4th  July,  1836,  commence  from  the  day  when  the  bill  was  approved  by 
the  President  in  alt  cases  in  which  the  death  of  the  party  serving  occurred 
anterior  to  that  day ;  in  subsequent  cases,  from  the  death  of  the  party. 
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The  act  embraces  the  cases  of  widows  and  orphans  whose  husbands  and  fathers 
might  subsequenUy  die,  as  well  as  those  who  did  die  before  its  passage. 

Attorney  G&NfiHAL's  Office^ 

October  24^  1836. 

Snt:  In  answer  to  the  questions  proposed  by  the  Gommts- 
sioner  of  Pensions,  on  the  first  section  of  the  act  of  the  4th  of 
JxAjy  1836;  granting  halfpay  to  widows  and  orphans,  I  have 
fte  honor  to  reply  as  follows: 

1.  In  my  opinion,  the  pension  granted  by  this  section  is  to 
commence  from  the  day  when  the  bill  was  approved  and  h^ 
came  a  law,  as  to  all  cases  in  which  the  death  of  the  party 
serving  had  occnrred  anterior  to  that  day;  and,  in  all  subse- 
quent cases,  from  the  time  of  the  death  of  such  party.  Pension 
laws,  drawn  in  the  form  used  in  this  law,  have  usually  been 
regarded  in  this  office  as  vesting  in  the  widow  or  children  (as 
the  case  may  be)  a  legal  right  to  the  pension  from  the  day  of 
the  death  of  the  husband  or  parent;  but,  as  this  is  a  new  law, 
it  cannot  have  the  effect  to  give  such  a  right  for  any  time  ante- 
rior to  its  passage. 

2.  As  already  intimated,  1  think  the  first  section  embraces 
the  cases  of  widows  and  orphans  whose  husbands  and  fathers 
may  hereafter  die  in  the  service,  as  well  as  those  who  had  died 
before  the  passage  of  the  law. 

I  am,  &c.,  &c., 

B.  P.  BUTLER. 
To  the  Secretary  of  Wab. 


EMOLUMENTS  OP  DISTRICT  PAYMASTERS. 

The  prsTiso  of  the  act  of  tbe  Sd  March,  1835,  inhihiting  the  payment  of  per» 
eentage  to  oiicen  of  the  army  for  any  service  or  duty,  unless  authorized  by 
law,  ia  a  permanent  provision,  and  cannot  be  avoided  except  by  an  express 
enactment:  wherefore,  a  commission  cannot  now  be  allowed  to  Paymaster 
Kirby  on  moneys  paid  out  by  him  to  the  militia  and  volunteers  serving  iti 
Florida.  % 

Attorney  General's  Office, 

(Hober  24,  1836, 
Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  3d 
instaat,  enelosiog  a  communication  from  the  Paymaster  Gen- 
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eral,  relative  to  the  application  of  Paymaster  Kirby  to  be  allowed 
a  commission  of  one  per  cent,  on  the  moneys  paid  out  by  him 
to  the  militia  and  volunteers  serving  in  Florida^  and  asking 
my  opinion  as  to  the  power  of  your  department  to  grant  that 
application. 

After  the  reduction  of  the  army,  on  the  conclusion  of  the 
late  war,  and  prior  to  the  act  of  the  14th  of  July,  1832^  the 
Secretary  of  War  appears,  in  several  instances,  to  have  exer* 
cised  the  power  of  making  discretionary  allowance^  to  paymas- 
ters of  the  army  of  the  United  States,  for  the  risks  and  losses 
sustained  by  them  in  making  payments  to  the  militia  and  vol- 
unteers. These  allowances  were  made  in  the  shape  of  com- 
missions  on  the  money  paid;  and,  as  I  understand,  were  usually 
fixed  at  two  and  a  half  per  cent.  The  only  ground,  as  I  sup- 
pose, on  which  such  a  power  could  have  been  exercised,  was 
the  absence  of  any  legislative  provisions  making  it  a  part  of  the 
regular  duty  of  the  army  paymasters  to  make  payments  to 
militia  and  volunteers.  But,  by  the  3d  section  of  the  act  of 
the  14th  July,  1832,  it  w^  provided  ^-  that  it  shall  be  the  duty 
of  the  district  paymasters  of  the  arnry  of  the  United  States,  in 
addition  to  the  payments  required  to  be  made  by  them  to  the 
regular  troops,  to  make  payment  to  all  other  troops  in  the  ser- 
vice of  the  United  States,  whenever  required  thereto  by  the 
President;"  and  thereby  became,  and  still  is,  a  part  of  the  reg- 
ular duties  of  the  paymaster  to  perform  these  services,  when- 
ever directed  so  to  do  by  authority  of  the  President.  The  dis- 
cretionary power  before  possessed  by  the  department,  to  make 
an  extra  allowance  for  such  services,  was  also  thereby  abro- 
gated ;  and  it  was  doubtless  in  consequence  of  this  change  that 
the  2d  section  of  the  act  of  the  2d  of  March,  1833,  provided 
'^that  the  Secretary  of  War  be  authorized,  at  his  discretion, 
out  of  the  moneys  appropriated  by  this  or  any  former  act  for 
the  payment  of  militia  ordered  into  the  service  of  the  United 
States  according  to  law,  during  the  last  year,  to  allow  and  pay 
to  ihe  district  paymasters  of  the  army  of  the  United  States, 
employed  in  making  such  payments,  a  commission  on  the 
sums  respectively  paid  by  them^  not  exceeding  one  per  centum 
upon  the  amounts." 

The  act  of  the  14th  January,  1836^  making  appropriation^ 
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for  the  suppression  of  bdstitities  commenced  by  the  Seminole 
Indians,  provides  '<  that  the  sum  of  one  hundred  and  twenty 
thousand  dollars  be,  and  the  same  hereby  is,  appropriated,  out 
of  any  money  in  the  treasury  not  otherwise  appropriated,  to 
pay  the  expense  attending  the  suppression  of  hostilities  with 
the  Seminole  Indians  in  Florida,  to  be  expended  under  the 
direction  of  the  Secretary  of  War,  conformably  to  the  provisions 
of  the  act  of  April  5, 1832,  making  appropriations  for  the  sup* 
port  of  the  army."  And  the  same  reference  is,  in  effect,  made 
in  the  subsequent  acts.  When  the  act  of  the  6th  of  Aprils 
1832,  was  passed,  the  discretionary  p)wer  spoken  of  above 
was  possessed  by  the  Secretary  of  War,  and  was  exercised  in 
the  settlement  of  paymasters'  accounts  under  that  act,  by  the 
allowance  of  a  commission  of  two  and  a  half  per  cent.  The 
Paymaster  General  supposes  that  the  general  reference  to  the 
act  of  the  5ih  of  April,  1832,  contained  in  the  acts  of  the  last 
session,  includes  authority  to  make  the  like  allowance — ^that  is 
to  say,  to  the  extent  of  two  and  a  half  per  cent.;  and  as  he 
considers  even  that  allowance  not  too  much  fer  the  risks  and 
losses  of  the  service,  he  recommends  the  granting  of  Mr.  Kir- 
by's  application.  I  think,  however,  that  the  intent  to  confer 
such  a  discretionary  power>  and,  of  consequence,  to  prevent 
the  application  of  the  3d  section  of  the  act  of  the  14th  of  July, 
1832,  is  not  sufficiently  apparent,  in  the  general  reference  al« 
luded  to,  to  enable  me  to  concur  in  this  suggestion.  Besides, 
the  proviso  of  the  act  of  the  3d  of  March,  1835,  <<  making 
additional  appropriations  for  the  Delaware  breakwater,  and  for 
certain  harbors  and  removing  obstructions  in  and  at  the  mouths 
of  certain  rivers,"  expressly  declares  "that  no  officer  of  the 
army  shall  receive  any  per  cent.,  or  additional  pay,  extra  allow- 
ance,  or  compensation,  in  any  form  whatever,  on  account  of 
the  disbursing  any  public  money  appropriated  by  law,  during 
the  present  session,  for  fortifications,  execution  of  surveys, 
works  of  internal  improvement,  building  of  arsenals,  purchase 
of  public  supplies  of  any  description,  or  for  any  other  service 
or  ^uty  whatever,  unless  authorized  by  law."  This  has  been 
held  in  this  office  to  be  a  general  and  permanent  provision; 
and  it  can  only  be  gotten  over  by  a  clear  and  explicit  enact- 
ment.   Whilst  I  concur  in  the  justice  and  necessity  of  some 
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provision  for  the  hazards  and  losses  inseparable  from  the  dut/ 
performed  b7  Paymaster  Kirby,  I  see  no  way  in  which  it  can 
be  authorized^  except  by  a  special  provision  similar  to  diat  in* 
eerted  in  the  act  of  the  2d  of  March,  1833« 

I  am,  sir^  ico.>,  &c*,  , 

B.  P,  BUTLER. 
To  the  Seorktary  op  War, 


EXPLANATION  OF.THE  DEPOSITE  LAW  OP  JUNE  23,  1838. 

The  expression  *' a  whole  quarter  of  a  year"  means  a  whole  fiscal  quarter,  as 
known  at  the  department  from  its  organization. 

Banks  employed  as  depositories  before  the  passage  of  the  act  of  1836,  which 
have  had  an  amount  exceeding  one-fourth  of  their  capital  during  the  whole  of 
ttte  Ascal  quarter  elapsed  since  the  act,  are  chargeable  with  interest  for  the 
quarter,  idthough  their  agreements  were  not  executed  until  a  part  of  the  term 
had  expired. 

But  in  order  to  make  them  liable  for  the  interest,  the  depositee  must  have  exceeded 
one-quarter  of  the  capital  for  the  whole  quarter. 

Attorney  General's  Office, 

Octofter  27, 1836. 

Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  3d 
instant,  asking  my  opinion  on  several  questions  arising  on  the 
11th  section  of  the  deposite  law  of  the  23d  of  Jane  last;  to  each 
of  which  questions  I  shall  now  proceed  to  reply. 

Ist.  In  my  opinion,  the  expression  ^^a  whole  quarter  of  a 
year"  means  a  whole  ./bea/  quarter,  in  accordance  with  the 
division  of  a  year  used  in  your  department  from  its  organiza- 
tion. If  it  had  been  intended  to  designate  the  period  of  three 
mofMSf  I  think  some  other  expression  would  have  been  used. 
The  context,  also,  in  my  opinion,  favors  the  idea  that  the 
Treasury  quarter  was  contemplated  by  Congress. 

8d.  I  think  that  where  a  bank,  employed  as  a  depository  of 
the  public  money  before  the  passage  of  the  act,  has  had  in  its 
custody,  during  the  whole  of  the  fiscal  quarter  which  has  en- 
tirely elapsed  since  the  act,  an  amount  of  public  money  ex- 
ceeding one-fourth  part  of  its  capital  stock  actually  paid  in, 
such  bank  is  chargeable  with  interest  for  the  whole  fiscal  quar- 
ter^ although  it  may  not  have  executed  the  agreement  pre* 
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scribed  by  the  act  until  aftor  a  part  or  the  whole  of  the  qaarter 
had  expired.  The  agreement,  whenever  executed,  has  rela- 
tion back,  30  as  to  subject  the  bank  lo  the  payment  of  interest, 
according  to  the  intent  of  the  law  and  the  plain  equity  of  the 
case. 

3d.  In  order  to  subject  a  bank  to  the  payment  <tf  interest,  the 
public  deposites  in  it  must,  <<for  a  whole  quarter  of  a  year,  ex- 
ceed the  one-fourth  part  of  its  capital.^'  To  bring  the  case 
within  this  provision,  I  think  the  amount  of  the  public  deposites 
must,  at  all  times  during  the  quarter,  exceed  the  one^fourth 
part  of  the  capital;  and,  consequently,  that  if,  for  a  single  week, 
or  even  a  day,  the  amount  be  reduced  below  one  fourth  of  the 
capital,  the  bank  cannot  be  cbcffged  with  interest  during  the 
quarter. 

I  am,  sir,  d^c,  &c«, 

B.  P.  BUTLER. 

To  the  Seoretart  op  the  Treasury. 


CONSTRUCTION  OP  ACT  CONTINUING  COMMISSIONER  OF  PEN- 
SIONS. 

Where  a  future  time  is  expressed  in  an  act  of  Congretra,  like  **%wo  year»from 
and  after  the  4th  day  of  March  next,"  the  law-makers  are  to  be  understood 
aa  speaking  from  the  moment  when  the  bill  was  approved  by  the  Prendent, 
and  became  a  law. 

Attormiy  General's  Ofpicb, 

November  3, 183&. 
Sot:  The  first  section  of  the  act  <<  to  continue  the  office  of 
Commissioner  of  Pensions,"  api»roved  Maseeh  3, 1835,  declares 
^'that  the  office  of  CommissionQC  of  Pensions  shall  be^and  the 
same  is  hereby,  continued  for  the  term  of  two  yeara.  from  and 
after  the  4th  day  of  March  next,  and  no  longer. ' '  Some  doubts 
are  stated  to  have  arisen  whether  th^  words  ^^  fourth  day  of. 
March  next"  are  understood  to  mean  the  fourth  day  of  the 
month  in  which  the  act  passed,  or  whether  they  are  to  be  takeok 
in  their  literal  signification — «.  e.  the  fourth  day  of  the  March 
next  succeeding.  And  the  question  has  been  duly  presented 
to  me  for  an  official  opinion* 
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In  every  case  of  tUs  sort,  the  hw-makers  are  to  be  under- 
stood  as  speaking  from  the  moment  when  the  bill  was  approved 
by  the  Pre^dent,  and  lirom  which  it  commenced  and  took  eflgect 
as  a  law.  In  this  case,  '^  the  fourth  day  of  March  nex^"  means, 
therefore,  the  fourth  day  of  the  month  of  March  next  succeed- 
ing to  the  month  of  that  name  in  which  the  bill  was  approved — 
f.  e.  the  4th  of  March,  1836;  consequently,  the  law  will  con- 
linue  in  force  till,  and  including,  the  4th  day  of  Maich,  1838. 

B.  P.  BfUTLER. 

To  the  Secbetart  op  War. 


PENSION  TO  MRS.  PERRY. 

Mrs.  Perry  is  not  excluded  by  the  act  of  16S1  from  the  benefit  of  the  act  of 
1817,  and  her  righta  vested  under  it:  so  that  the  act  first  mentioned  is  to  be 
regarded  as  a  grant  to  her  and  her  fiunily,  over  and  above  her  pension  under 
the  last-mentioned  act. 

Attorney  General's  Office, 

November  3, 1836. 

5ir:  I  have  had  the  honor  to  receive  your  letter  of  the  17lh 
of  September,  in  relation  to  the  case  of  Mrs.  Perry;  and  have 
duly  considered  the  question  proposed  for  my  opinion'. 

It  is  very  possible  that  the  Congress  which  passed  the  act  of 
the  2d  of  March,  1821*,  may,  in  point  of  &ct,  have  been  igno- 
rant of  the  act  of  the  3d  of  March,  1817,  and  of  the  rights  of 
Mrs.  Perry  under  it.  But  the  legal  presumption  is  directly  the 
reverse;  and  as  there  is  nothing  in  the  act  of  1821  to  exclude 
Mrs.  Perry  from  the  benefits  of  the  former  law,  or  to  limit  her 
in  the  enjoyment  of  the  rights  vested  in  her  thereby,  I  do  not 
see  upon  what  principle  it  can  now  be  done.  I  am  accordingly 
of  opinion  that  the  act  of  1821  is  to  be  regarded  as  a  grant  to 
her  and  her  femily,  over  and  above  her  pension  under  the  act 
of  1817. 

B.  F.  BUTLER. 

To  the  Secretary  op  the  Navy^ 
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COMMUTATION  MONEY  DUE  VOLUNTEERS  UNDER  ACT  OP  1836. 

Every  rolunteer  mustered  into  serrice  under  the  act  is  entitled  at  once,  and  in 
one  payment,  to  receive,  in  money,  a  sum  equal  to  the  full  cost  of  the  clothing 
of  a  non-commissioned  officer  or  prirate,  as  the  case  may  be,  in  the  regular 
troops  of  the  United  States,  without  reference  to  the  time  for  which  he  may 
be  kept  in  service. 

Office  op  the  Attorney  General, 

November  3,  1836. 

Sir:  Pufsuaal  to  your  directions,  I  have  examined  the  sec- 
ond  section  of  the  act  of  the  23d  of  May,  1836,  <<  authorizing 
the  President  of  the  United  States  to  accept  the  services  of  vol- 
unteers, and  to  raise  an  additional  regiment  o'f  dragoons,  or 
mounted  riflemen,"  for  the  purpose  of  answering  the  question 
acising  thereon,  in  respect  to  the  amount  of  commutation  money 
for  clothing  to  which  the  volunteers  therein  mentioned  are  en- 
titled by  virtue  of  that  section,  and  the  time  when  it  is  pay« 
able.  After  the  most  deliberate  and  mature  reflection  on  the 
subject,  I  am  of  opinion  that  every  volunteer  mustered  into 
service  under  the  act  is  entitled,  at  once  and  in  one  payment, 
to  receive  in  money  a  sum  equal  to  the  hUl  cost  of  the  clothing 
of  a  non-commissioned  officer  or  private  (as  the  case  may  be) 
in  the  regular  troops  of  the  United  States;  and  this  without 
reference  to  the  time  for  which  he  may  be  kept  in  service. 
This  is  the  natural  sense  of  the  words  employed,  and  I  do 
not  perceive  by  what  authority  any  more  limited  construction 
can  be  given  to  them. 

.B.  F,  BUTLER. 

To  the  President  of  the  United  States. 


COMMUTATION  MONEY  DUE  VOLUNTEERS  UNDER  ACT  OF  1836. 

Volnjiteera,  wheUier  for  six  or  twelre  monthsi  are  entitled  to  the  cost  of  all  those 
articles  which  are  required  to  clothe  a  soldier  in  the  army  of  the'  United  States 
on  his  entrance  into  service;  for  a  year  if  he  shall  be  enlisted  for  a  year — for 
six  months  if  that  be  his  term. 

Office  of  the  Attorney  General, 

November  8, 1836. 
Sir:  The  Paymaster  General  has  called  my  attention  to  seF- 
eial  questions  of  importance^  growing  out  of  the  opinion  given 
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by  me  under  date  of  the  3d  instant,  in  relation  to  the  provision 
concerning  the  money  to  be  paid  in  lieu  of  clothing,  under  the 
act  of  the  23d  of  May,  1836. 

He  inquires  whether  the  allowance  is  to  be  affected  by  the 
time  for  which  the  service  is  offered  and  accepted^ — that  is  to 
say,  is  the  volunteer  for  six  months  to  receive  as  much  as  the 
volunteer  for  twelve  months;  and  if  not,  what  proportion?  He 
also  suggests  that  the  annual  allowance  for  clothing  in  the  army 
varies  materially,  acoording  to  the  period  of  service;  and  in- 
quires whether  the  average  of  the  three  years  ought  not  to  be 
taken  in  this  case. 

In  answer  to  these  questions,  1  have  the  honor  to  state  that, 
in  my  opinion,  the  volunteer,  whether  for  six  or  twelve  months, 
is  entitled  to  the  cost  of  all  those  articles  which  are  required 
to  clothe  a  soldier  in  the  army  of  the  United  States  on  his  en* 
trance  into  the  service.  This  will  comprise  a  complete  suit, 
with  a  change  of  such  articles  as  are  required  to  be  changed ; 
and  a  renewal  of  such  articles  as  are  usually  worn  out  during 
the  term  for  which  the  volunteer  ofiers.  I  think,  also,  that 
the  allowance  ought  to  be  equal  to  the  full  cost  of  all  those 
articles  which  are  usually  furnished  to  soldiers  during  the^^f 
year  of  their  service;  for  although,  where  the  service  is  for 
three  years,  (as  is  now  the  case  in  the  regular  army,)  a  smaller 
allowance  is  sufficient  for  the  second  year,  and  a  still  smaller 
fer  the  third,  in  consequence,  in  several  instances,  of  a  single 
article  (such  as  a  cap  and  great-coat)  lasting  through  the  three 
years,  and,  in  others,  of  two  articles  (such  as  a  coat  furnished  the 
first  year,  and  another  fiirnished  the  second)  lasting  through  the 
three;  yet  where  the  service  is  for  a  single  year,  there  can  be 
no  room  for  any  such  operation;  and,  therefore,  from  the  neces- 
sity of  the  case,  the  cost  of  the  clothing  intended  in  the  act 
of  May  the  23d,  1836,  where  the  service  offered  for  is  twelve 
months,  is  plainly  the  cost  of  all  those  articles  which  are  re- 
quired by  existing  regulations  to  be  furnished  to  the  soldiers 
in  the  regular  service.  This,  I  understand,  is  forty-two  dollars 
and  eighty* three  cents;  and  I  am  accordingly  of  opinion  that 
every  volunteer  offering  and  accepted  for  twelve  months  is 
entitled,  immediately  on  his  being  mustered  into  service,  to  the 
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sum  of  forty- two  dollars  and  eighty  three  cents  in  lieu  of  cloth- 
ing. 

When  the  volunteer  offers  and  is  accepted  for  only  six  months^ 
it  may  seem  at  first  bhish  that  he  is  only  entitled  to  the  one  half 
of  the  sum  (whatever  it  is)  to  which  a  person  volunteering  for 
twelve  months  would  be  entitled.  But  a  moment's  reflection 
will  be  sufficient  to  refute  such  an  opinion.  The  law  makes 
DO  difference  whatever  between  the  two  classes;  the  provision 
on  the  subject  is  a  single  one,  and  in  one  and  the  same  words. 
Every  volunteer — no  matter  whether  for  six  or  twelve  months —  ' 
is  entitled,  "  when  called  into  service,  to  receive,  in  money,  a 
sam  equal  to  the  cost  of  the  clothing  for  a  non-commissioned 
officer  or  private  (as  the  case  may  be)  in  the  regular  troops  of 
the  United  States."  And  when  it  is  considered  that,  if  the 
volunteer  for  six  months  did  not  clothe  himself,  he  would  re- 
quire as  complete  a  suii  as  a  volunteer  for  twelve  months,  and 
that  the  allowance  in  money  was  intended  to  take  the  place 
of  the  actual  issuing  of  clothing,  a  good  reason  will  be  per- 
ceived for  placing  both  cases  on  the  same  ground.  Besides, 
it  is  impossible  to  divide  a  garment  without  destroying  its 
value;  and  the  voUmteer  can  no  more  be  required  to  take  half 
the  cost  of  a  coat  or  cap,  than  he  could  be,  were  he  to  be  fur* 
Dished  with  the  article,  to  take  the  half  of  the  coat  or  the  cap 
itself.  The  only  difference  which,  as  I  think,  can  be  made 
between  them,  is  this:  wherever  it  can  be  ascertained,  by  ref- 
erence to  the  regulations  and  to  usages,  that  any  particular 
article,  or  number  of  articles,  is  sufficient  for  six  months'  use, 
there  the  volunteer  for  six  months  may  be  limiteil  to  such  arti- 
cles— as,  for  example,  I  understand  that  three  pairs  of  boots 
are  furnished  for  each  year;  evidently  proceeding  on  the  idea 
that  each  pair  will  last,  on  the  average,  four  months.  A  voi<- 
unteer  for  twelve  months  is  entitled  to  an  allowance  for  all 
three;  but  a  volunteer  for  six  may  properly  be  limited  to  ttpo; 
but,  for  the  reasons  above  stated,  he  cannot  be  reduced  to  one. 

B.  F.  BUTLER. 

To  the  President  of  the  UmrKO  States. 

YOL.   Ill — 11 
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PAYMENT  OP  EXPENSES  OF  FLORIDA   VOLUNTEERS  AND 

MILITIA. 

No  allowance  for  horses  or  other  property  impressed  into  the  service  of  the  Uni- 
ted States,  nor  for  any  special  damage  done  to  individuals  or  their  property 
by  the  troops  of  the  United  States  or  the  enemy,  can  be  allowed  by  the  first 
section  of  the  act  of  28th  May,  1836. 

This  act  docs  not  extend  to  the  pay  and  other  allowances  to  be  made  to  the 
militia  or  volunteers,  which,  by  the  second  section,  are  placed  on  the  same 
footing  with  those  of  militia  and  volunteers  ordered  into  service  by  orders 
from  the  War  Department.  Of  expenses  incurred  and  supplies  furnished  ^ 
not  of  the  like  nature  with  those  specially  named  in  the  abstract,  only  those 
are  to  be  allowed  which  were  known  to  the  military  service,  having  refer- 
ence, in  the  cases  both  of  expenses  and  supplies,  to  the  character  of  each 
eorps. 

War  Departmsnt, 

November  8,  1836. 
Sir  :  Having  examined  the  first  section  of  the  act  '<  to  pro- 
vide for  the  payment  of  expenses  incurred  and  supplies  fur- 
nished on  account  of  the  militia  or  volunteers  received  into  the 
service  of  the  United  States  for  the  defence  of  Florida,"  ap 
proved  May  28,  1836, 1  am  of  opinion — 

1.  That  this  section  does  not  authorize  any  allowance  for 
horses  or  other  property  impressed  into  the  service  of  the  Uni- 
ted States;  nor  for  any  special  damage  done  to  individuals  or 
their  property  by  the  troops  of  the  United  States  or  the  enemy. 
Cases  of  this  sort  have,  heretofore^  always  been  provided  for 
by  special  acts  of  Congress;  and  the  words  of  this  law  are  not 
broad  enough  to  authorize  a  departure  from  such  practice. 

2.  That,  by  the  construction  given  by  the  Secretary  of 
War,  through  the  Quartermaster  General,  under  date  of  June 
8^  1836,  it  is  decided  that  the  act  of  May  28,  1836,  authorized 
payment  to  be  made  for  all  expenses  actually  incurred,  and  for 
all  supplies  actually  furnished,  on  account  of  militia  or  volun- 
teers received  in  the  service  of  the  United  States,  which  were 
specially  enumerated  in  the  abstract  submitted  on  the  26th  of 
March,  1836,  by  the  Secretary  of  War  to  the  House  of  Repre- 
sentatives, or  which,  though  not  specially  mentioned  in  that 
abstract,  are  of  the  like  nature  with  those  mentioned  therein. 

3.  Though  I  do  not  intend  to  overrule  the  construction 
so  given,  I  cannot  extend  it  to  any  other  cases;  and,  therefore, 
I  decide — 
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1.  That  it  does  not  extend  to  the  pay  and  other  allowances 
to  be  made  to  the  militia  or  volunteers  which,  by  the  second 
section,  are  placed  on  the  same  footing  with  those  of  militia 
and  volunteers  ordered  into  service  by  orders  from  the  War 
Department. 

2.  That,  as  to  expenses  incurred  and  supplies  furnished, 
not  of  the  like  nature  with  those  specially  named  in  the  ab- 
stract, those  only  are  to  be  allowed  which  were  known  to  the 
military  service,  having  reference,  in  the  cases  both  of  expenses 
and  supplies,  to  the  particular  character  of  each  corps. 

B.  F.  BUTLER, 
Secretary  of  War  ad  interim. 
To  Peter  Hagnbr,  Esq., 

Third  Auditor. 


PRIORITY  OF  THE  UNirED  STATES  OVER  OTHER  CREDITORS. 

The  United  States  have  the  right  to  retain  moneys  awarded  under  the  French 
treaty  of  1831  to  a  firm,  of  which  one  member  is  indebted  to  the  goTemment 
apon  a  bond  for  duties  on  goods  imported  for  the  firm,  and  to  apply  the  same 
upon  the  bonds. — (See  case  of  United  States  w.  Lyman,  1  Mason,  482.) 

Office  of  the  Attorney  General, 
November  16, 1836. 
Sm:  I  had  the  honor  to  receive  soon  after  its  date,  but  have 
somehow  overlooked  for  too  long  a  period,  your  letter  of  the 
19th  of  July  last,  asking  my  opinion  on  the  claim  of  the  Union 
Bank  of  Maryland  to  the  amount  awarded  to  HoUins  &  McBlair, 
under  the  French  treaty  of  1831.  It  appears,  from  the  papers 
enclosed  to  me,  that  the  amount  awarded  to  HoiUns  &  McBlait 
is  claimed  by  the  bank  as  the  assignees  of  that  firm;  but  that 
the  same  has  been  retained  in  satisfaction  of  a  larger  sum  due  to 
the  United  States  upon  certain  duty  bonds  executed  by  John 
S.  Holiins,  one  of  the  members  of  the  firm.  In  the  memorial 
of  the  bank,  this  debt  is  treated  as  the  individual  debt  of  John 
S.  Holiins;  and  it  is,  therefore,  insisted  that  the  property  of  the 
partnership  cannot  be  taken  to  pay  it.  1  perceive,  however, 
that,  in  your  letter  to  me,  it  is  distinctly  stated  that  the  bonds 
in  question  were  given  for  duties  on  importations  by  the  firm. 
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This  b<'4ng  so,  I  am  very  strongly  inclined  to  think  that  the 
United  States  are  yet  to  be  considered  as  creditors  of  ihefinn; 
and,  consequently,  that  they  are  entitled  to  retain  the  whole 
amount.  This  view  of  the  case  is  sustained  by  the  opinion  of 
Mr.  Justice  Story,  in  the  case  of  the  United  States  vs,  Lyman, 
(1  Mason,  482;)  and,  until  overruled  by  the  decision  of  the  Sii- 
preixie  Court  of  the  United  States,  I  think  that  opinion  should 
be  followed.  On  this  subject,  I  beg  leave  to  refer  you  also  to  • 
my  opinion  in  a  somewhat  analogous  case  under  the  Neapolitan 
treaty,  transmitted  to  you  under  date  of  the  22d  of  June,  1835. 

B.  P.  BUTLER. 
To  the  Secretary  of  the  Treasury. 


FRANKING  BY  THE  EXECUTIVE  DEPARTMENTS. 

Postmasters  cannot  lawfully  receive  to  be  conveyed  in  the  mail  any  packet 
weighing  more  than  three  pounds  in  any  case  whatever,  except  such  as  are 
specially  provided  for  in  the  act  of  the  I9th  December,  1821,  and  the  joint 
resolution  of  the  13th  of  January,  1831. 

Attorney  General's  Office, 

December  13,  1836. 

Siu:  I  hare  had  the  honor  to  receive  your  letter  of  the  25th 
of  July  last,  asking  my  opinion  on  the  questioh  discussed  in  the 
correspondence  between  the  Secretary  of  State  and  yourself, 
in  respect  to  the  weight  of  packets  which  may  be  sent,  under 
the  frank  of  the  executive  departments,  through  the  mails.  The 
reasoning  relied  on  in  your  communication  to  me,  and  espe- 
cially so  much  of  it  as  is  founded  on  the  joint  resolution  of  the 
13tli  of  January,  1831,  is,  in  my  judgment,  very  nearly,  if  not 
quite,  decisive  of  the  point  in  controversy.  And  I  have  sinoe 
met  with  another  joint  resolution,  which  shows,  beyond  all 
reasonable  doubt,  that  the  Congress  of  1830  also  regarded  the 
prohibition  contained  in  the  13th  section  as  a  universal  pro- 
hibition. 

The  resolution  to  which  I  refer  was  approved  on  the  30th  of 
April,  1830,  and  is  in  the  following  words: 

"  Resolved  by  the  Senate  and  House  of  Represeniaiives  of 
4he   United  States  of  America  in  Cofigress  assembled^  That  so 
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mnch  of  the  thirteenth  section  of  the  act  of  the  third  of  March, 
one  thousand  eight  hundred  and  twenty  five,  as  restricts  the 
weight  of  packages  by  mail,  shall  not  apply  to  the  transmis- 
sion of  papers  relating  to  the  fiAh  census  or  enumeration  of  the 
inhabitants  of  the  United  States." 

These  two  resolutions  must  be  regarded  as  a  legislative  ex- 
position of  the  act  of  1825;  and  as  the  subject  is  one  that  relates 
to  the  administration  of  the  public  business,  in  which  no  pri- 
Tate  right  is  concerned,  that  exposition  may  and  ought  to  be 
followed.  I  am  accordingly  of  opinion  that  postmasters  can- 
not lawfully  receive,  to  bo  conveyed  in  the  mail,  any  packet 
weighing  more  than  three  pounds,  in  any  case  whatever,  ex- 
cept such  as  are  specially  provided  for  in  the  act  of  the  19th  of 
December,  1821,  and  the  joint  resolution  of  the  13th  January, 
1831. 

I  am,  sir,  &c., 

B.  F.  BUTLER. 

To  the  Postmaster  General. 


PATENTS  FOR  INVENTIONS. 

Unless  there  be  sone  error  in  the  speeification  arising  from  inadvertency,  acci- 
dent, or  mistake,  aild  without  any  fraudulent  or  deceptive  intention,  the  pat- 
entee cannot  surrender  a  patent  which  includes  several  distinct  improvements 
and  take  out  several  new  ones. 

Attorney  General's  Office, 
December  15,  1836. 

Sir:  In  answer  to  the  question  proposed  in  the  letter  of  the 
Commissioner  of  Patents,  enclosed  in  your  communication  of 
the  31st  of  October  last,  and  on  which  you  have  requested  my 
opinion,  I  have  the  honor  to  reply,  that,  in  my  judgment,  there 
is  no  sufficient  reason  for  departing  from  the  construction  which 
was  given  to  the  corresponding  part  of  the  former  patent  law, 
and  the  usage  which  obtained  under  it,  in  respect  to  the  issu- 
ing of  several  patents  in  lieu  of  one  patent  surrendered. 

As  the  charge  on  the  new  patent  is  reduced  from  thirty  to 
fifteen  dollars,  the  Commissioner  suggests  that  the  revenue 
may  be  defcaaded,  if  a  party  be  allowed  first  to  include  several 
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distinct  improvements  in  one  patent^  and  then  to  surrender  the 
patent  and  take  out  several  new  ones;  and;  if  the  suggestion 
were  well  founded^  it  would  certainly  furnish  a  good  reasoa 
for  a  more  rigid  construction  of  the  present  law  than  was  given 
to  the  former  statute.  But,  unless  there  be  some  error  in 
the  specification,  arising  from  "  inadvertency,  accident,  or  mis- 
take, and  without  any  fraudulent  or  deceptive  intention,"  the 
new  patent  cannot  be  issued;  and  as  in  the  case  supposed  in 
the  objection  I  am  considering,  there  is  a  fraudulent  design  to 
elude  the  payment  of  the  legal  charge,  of  course  such  a  case  is 
not  within  the  law. 

I  am,  sir,  &c., 

B.  F.  BUTLER. 
To  the  Sbcretart  of  State. 


RESOLVE  OF  MASSACHUSETTS  CONCERNING  DEPOSITES. 

The  joint  resolution  of  Massachusetts,  approved  by  the  governor  of  that  State 
on  the  9th  of  April,  1836,  is  not  such  a  law  as  is  contemplated  by  the  thirteenth 
section  of  the  act  of  the  23d  of  June,  1B36,  to  r^ulate  the  deposites  of  the 
public  money. 

Office  of  the  Attorney  General, 

December  19,  1836. 

Sir:  In  auswer  to  the  question  proposed  to  me  in  your  letter 
of  the  3d  instant,  I  have  the  honor  to  state  that,  in  my  opinion, 
the  joint  resolution  of  Massachusetts,  approved  by  the  governor 
of  that  State  on  the  9th  of  April,  1836,  is  not  such  a  law  as 
is  contemplated  by  the  13th  section  of  the  act  of  the  23d  of 
June  last,  "to  regulate  the  deposites  of  the  public  money;" 
and,  consequently,  that  the  share  of  the  public  money  which, 
under  that  section,  may  be  deposited  with  the  State  of  Mas- 
sachusetts, cannot  be  delivered  upon  that  resolve. 

Without  meaning  to  say  that  a  law,  or  a  joint  resolution 
having  for  this  purpose  the  force  of  a  law,  might  not  have  been 
framed  in  such  comprehensive  terms,  although  passed  before 
the  enactment  of  the  deposite  act,  as  to  authorize  the  delivery 
of  the  public  money  in  pursuance  of  that  act,  I  am  yet  deci- 
dedly  of  opinion  that  the  terms  of  the  present  resolve  are  not  of 
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that  character.  It  merely  authorizes  the  treasurer  <'  to  receive 
any  such  sum  or  sums  of  money  as  may  become  due  to  the 
State  of  Massachusetts  from  the  geueral  government,  conse* 
quent  to  the  distribution  of  any  portion  of  the  public  revenue 
among  the  several  States  of  the  Union."  This  language  was 
evidently  used  under  the  impresmon  that  a  law  might  be  passed 
fay  Congress,  directing  an  absolute  distribution  of  some  portion 
of  the  public  revenue  among  the  States,  and  in  reference  to 
such  a  law,  and  to  no  other.  The  authority  of  the  treasurer 
is  therefore  limited  to  the  receiving  of  public  moneys  distrib- 
uted absolutely;  and  he  cannot,  under  this  resolve,  pledge  the 
&ith  of  the  State  to  receive  a  single  depasito  of  the  public 
money  on  the  terms  defined  in  the  thirteenth  section  of  the  act 
of  Congress. 

I  am,  sir,  Ac,  &c., 

B.  F.  BUTLER, 
To  the  Sbcretart  op  the  Treasury. 


EXECUTION  OP  PATENTS  FOR  LAND. 

AD  patents  emanating  from  the  Grener^  Land  Office,  whether  of  land  aold,  or  of 
lands  in  respect  to  which  private  claims  are  recognised  by  acts  of  Congress, 
most  be  certified  or  connteraigned  by  the  recorder. 

Attorney  General's  Office, 

December  23,  1836. 

Sir:  In  reply  to  the  qaestion  proposed  by  the  Commis- 
sioner of  the  General  Land  Office,  and  referred  to  me  in  your 
communication  of  the  27tb  of  October  last,  I  have  the  honor 
to  inform  you  that,  in  my  opinion,  all  patents  issuing  from  the 
General  Land  Office,  whether  of  land  sold,  or  of  lands  in  re- 
spect to  which  private  claims  are  recognised  by  acts  of  Con- 
gress as  valid,  or  other  lands,  must  be  certified  or  countersigned 
by  the  recorder  of  the  General  Land  Office, 

It  is  true  that  the  fourth  section  of  the  act  of  the  4th  of  July 
last,  reorganizing  the  General  Land  Office,  which  prescribes 
the  duties  of  the  recorder,  speaks  only  of  patents  for  ^'public 
lands;"  and  it  is  therefore  with  much  doubt  and  considerable 
hesitation  that  I  have  come  to  the  above  conclusion.    But, 
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after  looking  at  the  question  on  several  different  occasions,  and 
reflecting  very  maturely  upon  it,  I  am  obliged  to  say  that,  in 
my  judgment,  the  phrase  ^^pubUc  landsy*^  as  used  in  the  fourth 
section,  must  be  regarded  as  a  comprehensive  generic  phrase^ 
designed  to  include  all  lands  the  tide  lo  which  is  so  circum- 
stanced as  to  require  for  its  complete  transmission  a  patent  from 
the  United  States.  The  words  may  well  enough  admit  of  this 
enlarged  constniction;  and,  unless  we  adopt  it,  the  mostim* 
portant  duties  of  the  recorder,  as  prescribed  by  the  act,  will  be 
confined  to  those  lands  which  are  strictly  ^^public  Umds;^^  that 
is  to  say,  the  recorder  is  to  attend  to  the  correct  engrossing^ 
recording,  and  transmission  of  patents,  and  to  prepare  alpha^ 
betical  indexes  of  the  names  of  patentees,  and  of  persons  en- 
titled  to  patents,  in  those  cases,  and  in  those  onfy,  in  which 
he  is  to  certify  and  affix  the  seal  of  office;  so  that  all  those  cases 
which  9re  excluded  in  the  latter  respect  from  his  jurisdiction 
must  also  be  excluded  in  the  other  respects  above  mentioned. 
This  surely  could  not  have  been  intended  by  Congress;  nor 
can  I  think  it  at  all  probable  that  they  designed  that  one  set  of 
patents  should  be  signed  by  one  officer,  and  another  set  by 
another,  when  there  is  no  reason,  in  the  nature  of  the  things 
themselves,  for  such  a  distinction,  and  no  exfdicit  direction  to 
that  effect  contained  in  the  law. 
I  am,  &c.. 


B.  P.  BUTLER. 


Hon.  Levi  Woodbury, 

Secretary  of  the  Treaawy. 


PAYMENT  OP  ARREARAGES  TO  CONTRACTORS  ON  CUMBER- 
LAND ROAD. 

Where  n  question  concerning  a  doubtful  allowance  has  been  submitted  to  Con- 
gress, and  an  actual  appropriation  made  by  that  body  of  the  precise  amount^ 
there  can  be  no  valid  objection  to  the  payment. 

Attornby  General's  Office, 

December  28,  1836. 
Ik  the  case  of  Peter  Early,  it  appears  that  the  Secretary  of 
Wffir,  on  the  16th  of  March,  1830,  ordered  an  allowance  of 
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$323  20  to  be  made  to  the  claimant,  a  contractor  on  the  Cum- 
berland road  in  Ohio^  for  extra  work  between  Canton  and 
Zanesville;  and  that,  during  the  session  of  1834,  the  Chief  En- 
gineer submitted  a  list  of  arrearages  due  to  contractors  on  said 
road  in  Ohio,  and  for  which  the  War  Department  asked  for  an 
appropriation.  Of  these  items,  the  amount  allowed  to  Early 
was  one;  and  the  aggregate  of  the  whole  was  $1,609  36.  By 
the  act  of  the  27th  of  June,  1834,  <<  to  make  appropriations  for 
the  civil  and  diplomatic  expenses  of  government  for  the  year 
1834,"  an  appropriation  based  on  the  above  estimates  was 
made  in  the  following  words:  "  For  the  payment  of  the  ar- 
rearages due  contractors  on  the  Cumberland  road  in  Ohio, 
$1,609  36."  The  attorney  of  Mr.  Early  subsequently  applied 
for  payment;  but  the  Second  Comptroller,  having  doubts  as  to 
the  case,  applied  to  the  Secretary  of  War  for  instructions. 
The  Secretary  declined  deciding  it;  and,  thereupon,  the  Second 
Comptroller  disallowed  the  claim,  thinking  it  not  warranted  by 
law.  The  case  now  comes  to  me  upon  the  application  of  the 
present  Second  Comptroller,  through  the  War  Department,  for 
an  official  opinion  as  Attorney  General. 

Upon  the  principles  laid  down  by  me  in  my  communication 
to  the  Secretary  of  War  of  the  2d  of  April,  1834,  there  can  be 
no  valid  objection  to  the  payment  of  the  claim.  Whether  the 
original  allowance  by  the  Secretary  of  War  was  proper  or  not, 
as  an  executive  act,  I  think,  after  the  application  to  Congress, 
and  the  submission  of  the  precise  allowance  with  the  other 
arrearages,  and  the  actual  appropriation  by  law  of  the  precise 
amount  of  all  the  items,  it  would  be  unreasonable  to  turn  over 
the  party  to  the  vexation  and  delay  of  a  special  application  to 
the  legislature.  As  the  document  from  the  engineer  depart- 
ment, now  before  me,  was  not  submitted  to  the  late  Second 
Comptroller;  and  as  I  find  no  mention  of  the  fact,  that  this 
particular  claim  was  included  in  the  estimate  for  arrearages  in 
the  papers  before  him,  I  presume  it  was  unknown  to  him. 
Had  it  been  brought  to  his  notice,  his  decision  would  no  doubt 
have  been  different 

Papers  returned  to  War  Department. 
I  am,  &c., 

B.  F.  BUTLER, 


Digitized  by  VjOOQIC 


170  HON.  BENJAMIN  F.  BUTLER 

InyeBtment  of  the  Chickasaw  Funds. 

SALARIES  OP  TERRITORIAL  OFFICERS. 

The  salaries  of  judicial  and  other  officers  appointed  for  the  Teiritory  of  Michigan 
are  to  be  paid  until  the  State  shall  have  been  actually  admitted  into  the  Union 
by  the  proclamation  of  the  President. 

Attorney  General's  Office, 

December  29, 1836. 
Sir:  In  answer  to  the  question  proposed  to  me  in  your  com- 
munication of  the  16th  ultimo,  enclosing  the  letter  of  the  First 
Auditor  of  the  Treasury,  I  have  the  honor  to  state,  that,  in  my 
opinion,  the  salaries  of  the  judicial  and  other  officers  appointed 
for  the  Territory  of  Michigan,  and  for  which  appropriations 
were  made  in  the  act  of  the  9th  of  May,  1836,  should  be  paid 
until  the  State  shall  have  been  actually  admitted  into  the 
Union,  by  the  issuing  of  the  proclamation  of  the  President,  as 
heretofore  provided  by  the  act  of  the  J  6th  of  June,  1S36,  or  by 
some  special  law  hereafter  to  be  enacted. 
I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 

To  the  Secretary  of  the  Treasury. 


INVESTMENT  OF  THE  CHICKASAW  FUNDS. 

In  case  an  InTestment  in  stocks  having  twenty  years  to  ran  cannot  be  made,  it 
will  be  proper  to  invest  them  in  stocks  redeemable  at  a  later  day. 

Attorney  General's  Office, 

January  30,  1837. 
Sir:  In  answer  to  the  question  proposed  to  me,  on  the  sub- 
ject of  the  investment  of  funds  arising  from  the  sale  of  lands 
belonging  to  the  Chickasaws,  as  provided  in  the  11  ih  article  of 
the  Chickasaw  treaty  of  1834, 1  have  the  honor  to  state:  that 
in  case  it  shall  be  found  impracticable,  on  reasonable  terms,  to 
procure  for  such  investment  stocks  which  are  redeemable  within 
twenty  years,  as  provided  by  the  article,  it  will,  in  my  opinion, 
be  proper  to  invest  such  fiinds  in  such  other  secure  stocks, 
having  a  longer  time  to  run,  as  may  be  obtained  on  eligible 
terms.  The  great  object  of  the  provision  was  to  provide  a  safe 
and  productive  investment;  and  if  stocks  of  the  particular  kind 
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named  in  the  treaty  cannot  be  found,  that  object  roust  be  at- 
tained by  adopting  the  nearest  practicable  mode.  In  regard  to 
stocks  not  redeemable  within  twenty  years,  which  have  been 
already  inadvertently  purchased,  I  should  think  it  proper  so 
iar  to  apply  the  principle  above  stated,  as  to  retain  those  stocks 
on  account  of  the  Ohickasaws,  provided  the  department  hold- 
ing the  fund  shall  be  satisfied  that  the  investment  was  really 
as  beneficial  to  the  Ohickasaws  as  if  such  stocks  as  those 
named  in  the  article  had  been  purchased,  and  that  it  is  now  for 
their  interest  that  the  stocks  actually  purchased  should  be  re- 
tained. It  will,  however,  be  proper  to  bring  the  subject  before 
the  tribe,  as  soon  as  it  can  conveniently  be  done,  to  the  end 
that  their  assent  may  be  obtained;  and,  should  it  be  refused, 
the  stock  may  then  be  sold,  and  a  new  investment  made. 
I  have  the  honor,  &c.,  d&c, 

B.  P.  BUTLER. 
To  the  President  op  the  United  States. 


LIMITATION  OF  THE  FRANKING  PRIVILEGE  OF  SENATORS. 

The  taking  a  seat  in  a  special  session  of  the  Sen*-  ce  called  and  held  for  Executiye 
business,  merely,  and  without  any  contem^^oraneous  meeting  of  the  House  of 
Repreeentatiyes,  is  not  such  a  taking  of  a  seat  in  Congress  as  will  entitle  a  sen- 
ator to  the  exercise  of  the  franking  priTilege. 

Attorney  General's  Office, 

March  2,  1837. 
Sir:  In  answer  to  {he  question  proposed  to  me  in  your  letter 
of  the  28th  uhimo,  I  have  the  honor  to  inform  you  that,  in 
my  opinion,  the  taking  of  a  seat  in  a  special  session  of  the 
SenatCy  called  and  held  for  executive  business  merely,  and 
without  any  contemporaneous  meeting  of  the  House  of  Repre- 
sentatives, is  not  the  taking  of  a  seat  '^in  Congress,"  within 
the  meaning  of  the  6th  section  of  the  appropriation  act  of  the 
2d  of  March,  1833,  so  as  to  entitle  the  senator  so  taking  his 
seat  to  the  exercise  of  the  franking  privilege.  Thore  would 
seem  to  be  great  reason  for  extending  the  privilege  to  senators 
so  circumstanced — at  all  events,  from  the  time  they  take  their 
seat  in  the  special  session;  because,  from  the  moment  they 
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enter  on  their  official  duties,  they  are  subjected  to  communica- 
tions addressed  to  them  in  consequence  of  that  fact;  but  the 
omission,  if  it  be  an  improper  one,  can  only  be  remedied  by 
further  legislation. 

I  am,  sir,  &>o.,  &c., 

B.  F.  BUTLER. 
To  the  Postmaster  Qenbral. 


CURRENCY  RECEIVABLE  FOR  REVENUES. 

The  act  designating  and  limiting  the  funds  receivable  for  the  revenues  of  the 
United  States  forbids  the  receipt  of  any  bank  notes  except  of  such  specie-pay- 
ing banks  as  shall  from  time  to  time  conform  to  certain  conditions  therein  men- 
tioned in  regard  to  small  bills,  and  restrains  the  Secretary  of  the  Treasury  from 
making  any  discrimination  in  this  respect  between  the  different  branches  of 
the  public  revenue. 

It  leaves  to  the  Secretary  of  the  Treasury  powei*  to  prohibit  the  receipt  of  par- 
ticular notes,  provided  his  prohibition  apply  to  both  lands  and  duties,  and  to 
direct  what  particular  notes  allowed  by  law  shall  be  received,  provided  he  can 
find  a  deposite  bank  which  will  agree  to  receive  and  credit  them  as  cash,  and 
not  otherwise. 

The  deposite  banks  are  the  sole  judges  of  the  notes  to  be  received  by  them  from 
any  collector  or  receiver  of  public  money,  and  are  not  bound  to  receive  the 
notes  of  any  other  bank  w.  ose  notes  they  may  choose  to  reject;  provided 
they  apply  the  same  rule  to  the  *^^nited  States  which  they  apply  to  their  other 
depositors. 

Attorney  General^s  Office, 

March  3, 1837. 

Sir:  I  have  had  the  honor  to  receive  the  several  questions 
proposed  to  me  by  you,  on  the  bill  whici}  has  just  passed  the 
two  houses  of  Congress,  entitled  *^  An  ad  designtUing'  and 
limiting  the  funds  receivable  far  the  revenues  of  the  United 
States y^^  and  which  is  now  before  me  for  consideration.  These 
questions  may  be  arranged  under  three  general  heads,  and  in 
that  order  I  shall  proceed  to  reply  to  them. 

I.  "  Will  the  proposed  bill,  if  approved,  repeal  or  alter  the 
laws  now  in  force  designating  the  currency  required  to  be  re- 
ceived in  payment  of  the  public  dues,  for  lands  or  otherwise? 

''  Will  it  compel  the  "^I'reasury  officers  to  receive  the  notes 
of  specie -paying  banks  having  the  characteristics  described  in 
its  first  and  second  sections? 
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"In  what  respect  does  it  differ  from,  and  how  far  will  it 
change,  the  joint  resolution  of  April  30,  1816?" 

AnstJoer. — In  order  to  a  correct  reply  to  this  question,  and  to 
any  other  question  arising  out  of  this  obscurely  penned  bill, 
we  must  first  obtain  a  general  view  of  all  its  provisions. 

The  first  section  requires  the  Secretary  of  the  Treasury  to 
take  measures  for  collecting  the  public  revenue — first,  in  the 
legal  currency  of  the  United  Slates,  (i.  e.,  gold  and  silver;)  or, 
second,  in  the  notes  of  such  specie-paying  banks  as  shall, 
from  time  to  time,  conform  to  certain  conditions  in  regard  to 
small  bills  described  in  the  section.  This  section  does  not  ex- 
pressly give  the  Secretary  power  to  direct  that  any  particular 
notes  shaU  be  received  for  lands  or  for  duties,  but  xi  forbids  the 
receipt  of  any  paper  currency  other  than  such  bank-notes  as 
are  described  in  the  section ;  and  it  requires  the  Secretary  to 
adopt  measures.  ii\  his  discretion,  to  effectuate  that  prohibition. 
The  second  section  extends  the  prohibition  still  further,  by 
forbidding  the  receipt  of  any  notes  which  the  banks  in  which 
•they  are  to  be  deposited  shall  not,  under  the  supervision  and 
control  of  the  Secretary  of  thef  Treasury,  agree  to  pass  to  the 
credit  of  the  United  States  as  cash;  to  which  is  added  a  proviso, 
authorizing  the  Secretary  to  withdraw  the  public  deposites 
from  any  bank  which  shall  refuse  to  receive  as  cash,  from  the 
United  States,  any  notes  receivable  under  the  law,  which  such 
bank  receives,  in  the  ordinary  course  of  business,  on  general 
deposite. 

The  third  and  last  section  allows  the  receipt,  as  heretofore, 
of  land  scrip  and  treasury  certificates  for  public  lands;  and  for- 
bids the  Secretary. of  the  Treasury  to  make  any  discrimination 
in  the  funds  receivable  (other  than  such  as  results  from  the 
receipt  of  land  scrip  or  treasury  certificates)  between  the  differ- 
ent branches  of  the  public  revenue. 

From  this  analysis  of  the  bill,  it  appears  that,  so  far  as  re- 
gards bank  notes,  the  bill  designates  and  limits  their  receiva- 
bleness  for  the  revenues  of  the  United  States — first,  by  forbid- 
ding the  receipt  of  any,  except  such  as  have  all  the  character- 
istics described  in  the  first  and  second  sections  of  the  bill;  and, 
secondly,  by  restraining  the  Secretary  of  the  Treasury  from 
making  any  discrimination  in  this  respect  between  the  different 
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branches  of  the  public  revenue.  In  this  way  the  bill  performs, 
to  a  certain  extent,  the  office  of  "designating  and  limiting  the 
funds  receivable  for  the  revenues  of  the  United  States,"  as 
mentioned  io  its  title;  but  it  would  seem,  from  what  has  been 
stated,  that  it  is  only  in  this  way  that  any  such  office  is  per- 
formed. This  impression  will  be  fully  confirmed  as  we  pro- 
ceed. 

This  bill,  should  it  be  approved,  will  be  supplementary  to 
the  laws  now  in  force  relating  to  the  same  subject;  but  as  it 
contains  no  repealing  clause,  no  provision  of  those  former  laws, 
except  such  as  may  be  plainly  repugnant  to  the  present  bill, 
will  be  repealed  by  it. 

The  existing  laws  embraced  in  the  above  question,  and  ap- 
plicable to  the  subject,  are — 

1.  As  to  duties  on  goods  imported. — The  74th  section  of  the 
collection  law  of  the  2d  of  March,  1799,  the  first  part  of  which, 
re-enacting  in  this  respect  the  act  of  the  31st  of  July,  U89, 
provides  "that  all  duties  and  fees  to  be  collected  shall  be  pay- 
able in  money  of  the  United  States,  or  in  foreign  gold  and  sil- 
ver coins,  at  the  following  rates,"  &c.  The  residue  of  the 
section,  as  to  rates,  has  been  altered  by  subsequent  laws;  and 
the  clause  quoted  was  varied  during  the  existence  of  the  Bank 
of  the  United  States,  the  notes  of  which  were  expressly  made 
receivable  in  all  payments  to  the  United  States;  and  during  the 
existence  of  the  act  making  treasury  notes  receivable  by  such 
act:  but  in  no  other  respect  has  it  ever  been  repealed. 

2.  As  to  public  lands. — The  general  land  law  of  the  10th  of 
May,  1800,  section  5,  provided  that  no  lands  should  be  sold 
"  at  either  public  or  private  sale,  for  less  than  two  dollars  per 
aere;  and  payment  may  be  made  for  the  same  by  all  purcha- 
sers, either  in  specie  or  in  evidences  of  the  public  debt  of  the 
United  States,  at  the  rates  prescribed  "  by  a  prior  law.  This 
provision  was  varied  by  the  acts  relative  to  treasury  notes  and 
the  Bank  of  the  United  States,  in  like  manner  as  above  men- 
tioned. The  second  section  of  the  general  land  law  of  the  24th 
of  April,  1820,  abrogated  the  allowance  of  credits  on  the  sale 
of  public  lands  after  the  1st  day  of  July  then  next;  required 
every  purchaser  at  public  sale  to  make  complete  payment  on 
the  day  of  purchase;  and  the  purchaser  at  private  sale  to  pro- 
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duce  to  the  register  a  receipt  from  the  Treasurer  of  the  United 
S.tates,  or  from  the  receiver  of  the  district,  for  the  amount  of  the 
purchase  money.  The  proviso  to  the  fourth  section  of  the 
same  law  enacted,  in  respect  to  reverted  lands  and  lands  re- 
maining unsold,  that  they  should  not  be  sold  for  a  less  price 
than  one  dollar  and  twenty  five  cents  per  acre,  "  nor  on  any 
other  terms  than  that  of  ccish  payment."  This  latter  act  has 
been  further  modified  by  the  act  allowing  Virginia  land  scrip  to 
be  received  in  payment  for  public  lands. 

3.  As  10  both  duties  and  lands. — The  joint  resolution  of  the 
30lh  of  April,  1816,  provides  that  the  Secretary  oi  the  Treasury 
"be required  and  directed  to  adopt  such  measures?  as  he  may 
deem  necessary  to  cause,  as  soon  as  may  be,  all  duties,  taxes, 
debts^  or  sums  of  money,  accruing  or  becoming  payable  to  the 
United  States,  to  be  collected  and  paid  in  the  legal  currency 
of  the  United  Slates,  or  ueasury  notes,  or  notes  of  the  Bank  of 
the  United  States,  as  by  law  provided  and  declared,  or  in  notes 
of  banks  which  are  payable  and  paid  on  demand  in  the  legal 
cariency  of  the  United  States;  and  that,  from  and  after  the 
twentieth  day  of  February  next,  no  such  duties,  taxes,  debts, 
or  sums  of  money,  accruing  or  becoming  payable  to  the  United 
States,  as  aforesaid,  ought  to  be  collected  or  received  otherwise 
than  in  the  legal  currency  of  the  United  States,  or  treasury 
notes,  or  notes  of  the  Bank  of  the  United  States,  or  in  notes 
of  banks  which  are  payable  and  paid  on  demand  in  the  legal 
currency  of  the  United  States."  According  to  tho  opinion 
given  by  me,  as  a  member  of  your  cabinet,  in  the  month  of 
July  last,  and  to  which  I  still  adhere,  this  resolution  was  man- 
datory only  as  it  respected  the  legal  currency  of  the  United 
States,  treasury  notes,  and  notes  of  the  Bank  of  the  United 
States;  and  in  respect  to  the  notes  of  the  State  banks,  though 
payable  and  paid  in  specie,  was  permissive  merely,  in  the  dis- 
cretion of  the  Secretary;  and,  in  accordance  with  this  opinion, 
has  been  the  practical  construction  given  to  the  resolution  by 
the  Treasury  Department.  It  is  known  to  you,  however,  that 
distinguished  names  have  been  vouched  for  the  opinion  that 
the  resolution  was  mandatory  as  to  the  notes  of  all  specie  pay- 
ing banks;   that  the  debtor  had  the  right,  at  his  option,  to 
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make  payment  in  such  notes;  and  that,  if  tendered  by  him, 
the  treasury  officers  had  no  discretion  to  refuse  them. 

It  is  thus  seen  that  the  laws  now  in  force,  so  far  as  they  pos- 
itively enjoin  the  receipt  of  any  particular  currency  in  payment 
of  the  pubh'c  dues,  are  confined  to  gold  and  silver,  except  that 
in  certain  cases  Virginia  land  scrip  and  treasury  certificates  are 
directed  to  be  received  on  the  sale  of  public  lands.  In  my 
opinion,  there  is  nothing  in  the  bill  before  me  repugnant  to  those 
laws.  The  bill  does  not  expresdy  declare  and  enact  that  any 
particular  species  of  currency  shall  be  receivable  in  payment 
of  the  public  revenue.  On  the  contrary,  as  the  provisions  of 
the  first  and  second  sections  are  chiefly  of  a  negative  character, 
I  think  they  do  not  take  away  the  power  of  the  Secretaiy  pre- 
viously possessed  under  the  acts  of  Congress,  and  as  the  agent 
of  the  President,  to  forbid  the  receipt  of  any  bank  notes  which 
are  not  by  some  act  of  Congress  expressly  made  absolutely 
receivable  in  payment  of  the  public  dues. 

The  above  view  will,  I  think,  be  confirmed  by  a  closer  ex- 
amination of  the  bill.  It  sets  out  with  the  assumption  that 
there  is  a  currency  established  by  law,  (t.  e.  gold  and  silver;) 
and  it  further  assumes  that  the  public  revenue  of  all  descrip- 
tions ought  to  be  collected  exclusively  in  such  legal  currency, 
or  in  bank-notes  of  a  certain  character;  and,  therefore,  it  pro- 
vides that  the  Secretary  of  the  Treasury  shall  take  measures 
to  effect  a  collection  of  the  revenue  <«  in  the  legal  currency  of 
the  United  States,  or  in  notes  of  banks  which  are  payable  and 
paid  on  demand  in  the  said  legal  currency,"  under  certain  re- 
strictions afterwards  mentioned  in  the  act. 

The  question  then  arises,  are  bank-notes,  having  the  requi- 
site characteristics,  placed  by  the  clause  just  quoted  on  the  same 
footing  with  the  legal  currency,  so  as  to  make  it  the  duty  of  the 
Secretary  of  the  Treasury  to  allow  the  receipt  of  them,  when 
tendered  by  the  debtor?  In  my  judgment,  such  is  not  the 
effect  of  the  provision. 

If  Congress  had  intended  to  make  so  important  an  afteration 
of  the  existing  law  as  to  compel  the  receiving  officers  to  take 
payment  in  the  banknotes  described  in  the  bill,  the  natural 
phraseology  would  have  been,  '« in  the  legal  currency  of  the 
United  States,  and  in  notes  of  banks  which  are  payable  and 
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paid  in  the  said  legal  currency/'  &c.  And  it  is  reasonable  to 
presume  that  Congress  would  have  used  such  phraseology,  or 
would  hdve  gone  on  to  make  a  distinct  provision,  expressly  de- 
claring that  such  bank-note^^AouM  be  receivable^  as  was  done 
in  the  bank  charters  of  1790  and  1816,  and  as  was  also  done 
by  the  acts  relative  to  evidences  of  debt,  treasury  notes,  and 
Yirginia  land  scrip.  The  form  of  one  of  these  provisions  (the 
14th  section  of  the  act  incorporating  the  late  Bank  of  the  Uni- 
ted  States)  will  illustrate  the  idea  I  desire  to  present: 

^'  Sec.  14.  Arid  be  it  further  enacted,  That  the  bills  or  notes 
of  the  said  corporation,  originally  made  payable,  or  which  shall 
have  become  payable,  on  demand,  skall  be  receivable  in  all  pay- 
ments to  the  United  States,  unless  otherwise  directed  by  act  of 
Congress."  • 

The  difietence  between  the  language  there  used,  and  that 
employed  in.  the  present  bill,  is  too  obvious  to  require  com- 
ment. 

It  is  true  that  the  word  <^or,"  when  it  occurs  in  wills  and 
agreements,  is  sometimes  construed  to  mean  andy  in  order  to 
give  effect  to  the  plain  intent  of  the  parties;  and  such  a  con- 
sttuction  of  the  word  may  sometimes  be  given  when  it  occurs 
in  statutes,  where  the  general  intent  of  the  law-makers  evi- 
dently requires  it.  But  this  construction  of  the  word  in  the 
present  case  is  not  only  unnecessary,  but,  in  my  opinion,  repug* 
nant  to  the  whole  scope  of  the  bill;  which,  so  &r  froqi  com- 
manding the  public  ofBcers  to  receive  bank«notes  in  cases  not 
required  by  the  existing  laws,  introduces  several  new  prohibi* 
tions  on  the  receipt  of  such  notes. 

Nor  do  I  think  this  one  of  those  cases  in  which  a  choice  is 
given  to  the  debtor  to  pay  in  one  or  other  of  two  descriptions 
of  currency,  both  of  which  are  receivaUe  by  law.  Such  a 
choice  was  given  by  the  land  law  of  the  10th  of  May,  1800, 
(section  6,)  between  specie  and  the  evidences  of  the  public 
debt  of  the  United  States  then  receivable  by  law;  and  also  by 
die  joint  resolution  of  the  30th  of  April,  1816,  between  the 
^'legal  currency  of  the  United  States,  or  treasury  notes,  or  notes 
of  the  Bank  of  the  United  States,  as  by  law  provided  and  de« 
clared."  The  option  given  by  that  resolution  continued  in 
ibrce  so  long  as  the  laws  providing  and  declaring  that  treasury 
Vol.  inc-12 
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notes  and  notes  ef  the  Bank  of  the  United  States  sboidd  be 
leceiTable  in  payments  to  the  linked  States,  and  ceased  when 
those  laws  expired.  The  distinction  between  that  description 
of  paper  cm^ncy  which  is  by  law  expressly  made  leceivable 
in  payment  of  public  dues,  and  the  notes  of  the  Stater  banks^ 
which  were  only  permiUed  to  be  receiyed,  is  plainly  marked  in 
the  ]*e8ohition  of  18L6.  While  the  fefmer  nse  placed  on  the 
same  footing  with  the  legal  currency,  beeaase,  by.  pievious 
laws,  it  bad  been  so  ^'provided  and  deelared,"  the  latter  were 
left  to  be  received^  or  not  received,  at  the  discretion  of  the  Sec- 
retary of  the  Treasury;  except  that  he  was  restricted  from 
aHowing  any  to  be  received  which  were  not  payable  and  paid 
on  demand  in  the  legal  cnrrency.  The  banknotes  spoken  of 
in  the  bill  before  me,  havftig  never  been  made  receivable  by 
law,  must  be  regarded  as  belonging  to  the  latter  class,  and  not 
to  the  former;  and  there  can,  therefore,  be  no  greater  obligation 
tinder  the  present  bill,  should  it  become  a  law,  to  receive  them 
in  payment,  than  there  was  to  receive  the  paper  of  the  State 
banks  under  the  resolution  of  1616. 

As  to  the  difference  between  this  bill  and  the  joint  lesolution 
of  1816,  the  bill  differs  from  that  resolution  in  tlie  following 
pardcniars: 

1.  It  says  nothing  of  treasury  notes,  and  the  notes  of  the 
Bank  of  the  United  States,  which,^by  the  resolution  of  1816, 
are  recognised  as  having  been  made  receivable,  by  laws  then 
ia  force,  in  payment  of  public  dues  of  all  descriptions. 

8.  It  abridges  the  discretion  left  with  the  Secretary  of  the 
Treasury  by  that  resolution,  by  positively  forbidding  the  receipt 
ct  bank-notes  not  having  the  characteristics  described  in  the 
first  and  second  sections  of  the  bill;  whereas  the  receipt  of 
some  of  the  notes  so  forbidden  might,  under  the  resolution  of 
1816,  have  been  ailowed  by  the  Secretary. 

3.  It  forbids  the  making  of  any  discrimination  in  respect  to 
the  receipt  of  bank-notes  between  the  different  branches  of  the 
public  revenue;  whereas  the  Secretary  of  the  Treasury,  under 
the  resolution  of  1816,  was  subject  to  no  such  restraint,  and  had 
the  power  to  make  the  discrimination  forbidden  by  this  bill,  ex- 
cept as  to  the  notes  of  the  B^k  of  the  United  States  and  treas- 
ury notes. 
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This  bill,  if  approved,  wiil  diange  the  lesolation  of  1814, 
eo  far  as  it  now  pematns  in  force,  in  the  second  and  third  par- 
tienlars  jnst  mentioned^  but,  in  my  opinion,  as  already  sug- 
gested,  will  change  it  in  no  other  respect. 

IL  ^<What  is  the  extent  of  the  supervision  and  control  al- 
lowed by  this  bill  to  the  Secretary  of  the  Treasury,  over  the 
notes  to  be  received  by  the  deposite  banks?  And  does  it  allow 
him  to  direct  what  particular  notes  shall  or  shall  not  be  received 
for  lauds  or  for  duties?'' 

Answer.  After  maturely  considering,  so  fitr  as  time  has  been 
allowed  me,  the  several  provisions  of  the  bill,  I  think  the  fol- 
lowing conclusions  may  foiity  be  drawn  from  them,  when 
taken  in  connexion  with  the  laws  now  in  force  and  above  re- 
ferred to;  and  that,  should  it  become  a  law,  they  will  properly 
expr^s  its  legal  effect: 

1.  That  die  Secretary  of  the  Treasury  cannot  direct  the  re- 
ceipt of  any  notes,  except  such  as  are  issued  by  banks  which 
conform  to  the  1st  section  of  the  law,  and  such  as  will  be 
passed  by  the  proper  deposite  bank  to  the  credit  of  the  United 
States  as  cmA. 

2.  That  he  may  direct  the  receipt  of  notes  issued  4>y  banks 
which  conform  to  the  1st  section,  provided  the  deposite  bank 
in  which  the  notes  are  to  be  deposited  shall  agree  to  credit 
them  as  ca^. 

3.  That,  if  the  depoate  bank  in  which  the  money  is  to  be 
deposited  shall  refuse  to  receive  as  cash  the  notes  designated 
by  d!ie  Secretary,  and  which  such  bank  receives  in  the  ordi- 
nary course  of  business  on  general  deposite,  he  may  withdraw 
the  public  deposites,  and  select  another  depository  which  will 
agree  to  receive  them. 

4.  That,  if  he  cannot  find  a  depository  which  will  so  agree, 
then,  that  the  Secretary  cannot  direct  or  authorise  the  receipt 
of  any  notes  except  such  as  the  deposite  bank  primarily  entided 
to  the  deposites  will  agree  to  receive  and  deposite  as  cash. 

6.  That^  although  a  deposite  bank  might  be  willing  to  re- 
ceive from  the  collectors  and  receivers,  and  to  credit  as  cash, 
notes ef  certain  banks  which  conform  to  the  first  section;  yet, 
for  die  reasons  before  stated,  I  am  of  opinion  that  the  Secre- 
tary is  not  Mig$d  to  allow  the  receipt  of  such  notes. 
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6,  The  Secretary  is  forbidden  to  make  any  discrimination^ 
on  the  funds  receivable>  '<  between  the  differeat  branches  of 
the  public  revenue;"  and  therefore^  though  be  may  forbid  the 
receipt  of  the  notes  of  any  particular  bank^  or  class  of  banka^ 
not  excluded  by  the  bill;  and  may  forbid  the  receipt  of  notes 
of  denominations  larger  than  those  named  in  the  bill;  yet,  wben^ 
he  issues  any  such  prohibition^  it  must  apply  to  all  the  branches- 
of  the  public  revenue. 

7.  If  I  am  right  in  the  foregoing  propositions,  the  result  will 
be;  that  the  proposed  law  will  leave  in  the  Secretary  of  the 
Treasury  power  to  prohibit  the  receipt  of  particular  notes,  pro- 
vided his  prohibition  apply  to  both  lands  and  duties;  and 
power  to  direct  what  particular  notes  allowed  by  law  shall  be 
received;  provided  he  can  find  a  deposite  bank  which  wiU 
agree  to  receive  and  credit  them  as  cash. 

III.  ''Are  the  deposite  banks  the  sole  judges,  under  this 
bill;  of  what  notes  they  will  receive?  or  are  they  bound  to  re^ 
ceive  the  notes  of  every  specie-paying  bank;  chartered  or  un- 
chartered,  wherever  situated;  in  any  part  of  the  United  States?'' 

Answer.  In  my  opinion;  the  deposite  banks,  under  the  bill 
in  question,  will  be  the  sole  judges  of  the  notes  to  be  received 
by  them  from  any  collector  or  receiver  of  public  money;  and 
they  will  not  be  bound  to  receive  the  notes  of  any  other  bank 
whose  notes  they  may  choose  to  reject,  provided  they  apply 
the  same  rule  to  the  United.  States  which  they  aj^ly  to  their 
other  depositors:  in  other  wordS;  the  general  rule  as  to  what 
notes  are  to  be  received  as  cash;  prescribed  by  each  deposite 
bank  for  the  regulation  of  its  ordinary  business,  must  be  com- 
plied with  by  the  collectors  and  receivers  whose  moneys  are  la 
be  deposited  with  the  bank.  But  it  does  not  therefore  follow 
that  those  officers  will  be  bound  to  receive  what  the  bank  gen- 
erally receives,  because,  as  already  stated,  they  may  refuse,  of 
their  own  accord,  or  under  the  direction  of  the  Secretary  of  the 
Treasury,  any  bank  notes  not  expressly  directed  by  act  of  Con- 
gress to  be  received  in  payment  of  the  public  dues. 

I  have  thus  answered  the  several  questions  proposed  ot,  the 
bill  before  me,  and,  though  I  have  been  necessarily  obliged  to 
examine  the  subject  with  much  haste;  I  have  no  other  doubta 
as  to  the  soundness  of  the  construction  above  given,  than  such 
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^is  belong  to  discussions  of  this  nature  and  a  proper  sense  of 
tfie  fallibility  of  human  judgment.  It  is,  however,  my  duty 
to  remind  you  that  very  different  opinions  were  expressed  in 
the  course  of  the  debates  on  the  proposed  law,  by  some  of  the 
members  who  took  part  therein.  It  would  seem,  from  those 
^debates,  that  the  bill  (in  some  instances  at  least)  was  supported 
under  the  impression  that  it  would  compel  the  treasury  officers 
to  receive  all  bank-notes  possessing  all  the  characteristics  de* 
-scribed  in  the  first  and  second  sections;  and  that  the  Secre- 
tary of  the  Treasury  would  have  no  power  to  forbid  their 
receipt.  It  must1)e  confessed  that  the  language  is  sufficiently 
Brobiguous  to  give  some  plausibility  to  such  a  construction;  and 
that  it  seems  to  derive  some  support  from  the  refusal  of  the 
House  of  Representatives  to  consider  the  amendment  reported 
by  the  Committee  of  Ways  and  Means  of  that  House,  which 
would,  substantially,  have  given  to  the  bill,  in  explicit  terms,  • 
Che  interpretation  I  have  put  on  it,  and  have  removed  the  un- 
certainty which  now  pervades  it.  Under  these  circumstances, 
it  may  reasonably  be  expected  that  the  true  meaning  of  the 
bill,  should  it  be  passed  into  a  law,  will  become  a  subject 
of  discussion  and  controversy,  and  probably  remain  involved  . 
in  much  perplexity  and  doubt,  until  it  shall  have  been  settled 
by  a  judicial  decision.  How  far  these  latter  considerations  arc 
to  be  regarded  by  you  in  your  decision  on  the  biit^  is  a  ques- 
tion which  belongs  to  another  place,  and  on  which,  therefore, 
I  forbear  to  enlarge  in  this  communication. 
I  have  the  honor,  &c.,  &c., 

B.  F.  BUTLER. 
To  the  PaEsiDENT  of  the  United  States^ 


fiALAKIESOF  CLERKS  AND  idESSENGERS  OF  PENSION  OFFICE. 

Tlie  derkfl  and  mestengera  of  the  Pension  Office  authorized  by  the  act  of  the  9th 
May,  1836«  are  entitled  to  the  increase  of  aalaries  provided  by  the  enacting 
clause  of  the  third  section  of  the  act  of  the  3d  March,  1837. 

Attornev  Genbral'43  Office, 

March  23,  1837. 
8m:  In  answer  «to  the  question  proposed  by  the  Commis- 
sioner of  Pensions^  I  have  the  honor  to  inform  you  that,  in  my 


Digitized  by  VjOOQIC 


182  HON.  BENJAMIN  F.  BUTLER 

Pre*einptioii«. 

opinion;  the  clerks  and  messengers  of  the  Pension  Office  ai>- 
thorized  by  the  act  of  the  0th  of  May^  1836^  are  entitled  to  (he 
increase  of  salaries  proyided  by  the  enacting  clause  of  the  3d 
section  of  the  act  of  the  3d  instant,  <<  making  appropriations 
for  the  civil  and  diplontatic  expenses  of  goyemment  for  the 
year  1837/*  Their  salaries,  though  provided  for  by  a  "  law  of 
the  last  session  of  Congress,"  (t.  e.,  the  act  of  the  9th  of  May, 
1836,)  were  Xkoi  fixed  by  that  law:  because  a  gross  sum  was. 
appropriated  for  the  purpose  of  paying  an  indefinite  number  of 
clerks  and  messengers;  and,  therefore,  the  first  proviso  of  the 
3d  section  above  referred  to  does  not  apply  to  them.  Even  bad 
the  salaries  of  the  messengers  been^^ire^  by  any  such  law,  the 
proviso  would  not  extend  to  them,  because  it  is  expressly  con- 
fined to  clerks. 

I  am^  sir,  &c.,  &c.^ 

B.  P.  BUTLER. 
To  the  Secre'Tart  of  War. 


PRE-EBflrnONS. 

By  the  terms  **8ettler«"  and  "■  occupants*'  used  in  the  pre-empdon  acts^  is  meant 
tJiose  who  personally  cultivate  and  reside  on^or  who  personally  cultivate^  use^ 
and  manage  the  public  lands. 

Actual  residence  on  the  land  is  not  indispensable,  yet  with  cultivation  it  is  thfr 
highest  evidence  of  that  personal  connexion  which  is  indispensable. 

TTie  head  of  a  family,  whose  dwdling^  is  not  on  the  land,  but  who  improves  and 
cultivates  by  the  application  of  his  personal  labor  or  by  that  of  his  family,, 
hired  men,  servants,  or  dares  under  his  direction,  is  entitled  to  the  benefiu  of 
the  law. 

The  law  of  landlord  and  tenant  is  inapplicable  to  the  subject  of  pre-emptions; 
yet,  as  it  has  been  made  the  basis  oi  instructions,  the  rule  ou^t  to  be  fol- 
lowed.   The  act  of  2d  July,  1836,  confirms  such  entries. 

A  pre^emptor  cannot  be  undermined  by  a  subsequent  fraudulent  purchaser. 

The  pre-emption  acts  of  May,  l630,and  June,  1834,.  together  with  former  opin- 
ions  touching  them,  are  in  this  opinion  re-examined  and  fully  explained. 

Attorney  General^s  OppfcE, 

.   MircA  29, 1837. 
Sir:  Pursuant  to  the  request  conlained  in  your  letter  of  the 
2d  instant,  I  proceed  to  state  my  opinion  on  the  several  ques^- 
tions  proposed  by  the  Solicitor  of  the  General  Land  Office,  ia 
the  case  of  Adams  and  Lapsley^  and  which  are  as  follows  i 
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<^  1.  Whether  rtie  applicaHon  of  the  law  to  the  facts,  under 
the  opiftioos  of  the  Attorney  General  and  Secretary,  and  the 
instructions  of  the  General  Land  Office,  is,  or  is  not,  correct?'' 

If  1  correctly  onderstand  the  object  of  this  question,  the 
SoKcitoT  desiies  a  reexamination  of  that  part  of  my  opinion  in 
this  case  of  the  21st  June,  1836,  in  which  a  definition  was 
ftvea  of  the  terms  ''wWfer"  and  ^^  occupant, ^^  as  used  in  the 
acts  of  the  29th  May,  1890,  and  the  I9th  June,  1834.  The 
obeervatio&s  then  made  on  this  point  were  as  follows:  "  There 
is  some  diffi»ence  in  the  meaning  of  the  words  <  settler '  and 
^occupant/  It  cannot  be  said,  with  much  propriety,  that  one 
is  an  ^  ocenpani  of  the  public  lands,^  unless  he  actually  and 
persoudly  resides  on,  or  personally  occupies  or  uses  such  lands ; 
bat  I  suppose  that  a  person  who  places  a  family  or  an  indi- 
vidual on  the  public  lands,  and  ^us  oaiaes  a  settlement  to  bo 
made,  may,  io  an  enlarged  sense  o{  the  term,  properly  euough 
be  called  *  a  settler  of  the  public  lands,'  notwithstanding  he 
may  not  personally  occnpy  the  same.  But  I  do  not  believe 
(hat  Congress  intended,  in  the  provision  before  me,  to  recog- 
nise this  distinction.  The  title  of  the  act  of  1830  is  as  fd* 
lows:  'An  act  to  grant  pre-emption  rights  to  settlers  on  the 
puUic  lands,'  (note/*  the  public  lands;)  and  though  the  word 
^  occupant^  is  net  used,  yet  the  preposition  ^on^  necessarily  re- 
stricts the  word  ^  settler^  V^  one  who  personally  occupies  and 
resides  on,  or  personally  occupies  and  uses  the  public  lands, 
and  excludes  all  idea  of  settlement  by  proxy. 

<<  The  first  enacting  clause  of  the  act  of  1830,  like  that  of 
1834,  commences  with  the  phrase  ^  ev^tj  settler  or  occupant 
of  the  public  lands;'  but  it  is  evident,  from  the  whole  context, 
as  well  as  from  the  general  spirit  of  all  our  pre  emption  laws, 
that  this  phrase  was  deemed  equivalent,  and  only  equivalent, 
to  the  words  used  in  the  title.  The  same  remark  applies  to 
Che  section  above  quoted  from  the  act  of  1834;  and  I  am  therd- 
fere  of  opinion  that  no  person  can  be  deemed  '  a  settler  or  occu- 
pant,' within  the  meaning  of  that  section,  unless  fee  shows 
that  he  had  peroonaily  settled  on  the  public  lands  prior  to  tbs 
19th  June,  1834." 

I  adhere  to  the  general  views  expressed  in  the  above  extract; 
and  I  do  not  know  that  I  can  make  the  language  more  precise, 
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unless  it  be  by  repeating,  in  respect  to  the  last  sentence^  what 
had  been  twice  stated  in  the  prior  parts  of  the  paragraph, — that 
I  regai'd  those  persons,  and  those  only,  as  ^<  settlers  or  occu- 
pants," within  the  meaning  of  the  law,  who  either — 

1.  Personally  cultivate  and  reside  on  the  public  lands;  or, 

2.  Personally  cultivate,  use,  and  manage,  the  public  lands. 

In  other  words,  I  regard  the  words  *' settler"  and  "occu- 
pant" as  used  synonymously;  and  I  think  it  necessary,  in 
order  to  constitute  either  a  "  settler"  or  an  "occupant,"  within 
the  meaning  of  the  law,  that  the  party  shall  have  a  direct  fer- 
sanal  oonnexion  with  the  land  claimed  by  him. 

Residence  or  inhabitancy  on  the  land,  in  addition  to  cultiva* 
tion,  is  the  highest  degree  of  such  personal  connexion  of  which 
the  subject  is  susceptible;  but  I  have  not  supposed  that  actual 
residence  or  inhabitancy  on  the  land  was  indispensable.  A 
single  man,  by  personal  labor,  may  make  an  improvement  on  a 
particular  quarter  section,  and  reduce  it  to  cultivation;  but 
although  he  may  board  and  lodge  elsewhere,  such  a  person,  in 
my  opinion,  may  well  be  regarded  as  a  settler  and  occupatU  of 
the  public  lands.  So,  too,  may  the  head  of  a  family,  whose 
dwelling  is  not  on  the  public  land,  but  who  actually  improves 
and  cultivates  a  tract  of  public  land  by  the  application  of  his 
personal  labor  and  the  labor  of  his  family,  or  by  the  application 
of  the  labor  of  his  family  alone,  under  his  immediate  personal 
direction.  In  his  family  ^  I  mean  to  include  domestic  servants 
and  hired  men,  and,  where  slavery  is  authorized,  slaves. 

So  &r  as  regards  the  labor  of  all  such  persons,  [  think  that 
when  applied  to  the  improvement  and  cultivation  of  tlie  public 
lands,  it  should  be  deemed  the  labor  of  the  head  of  the  family^ 
and  that  he  is  entitled,  for  all  the  purposes  of  the  pre-emption 
laws,  to  the  benefit  of  the  maxim  "fut  fadi  per  aliumj  facU 
per  se."  But  I  have  supposed  that  this  liberality  of  construc- 
tion could  not,  with  propriety,  be  so  fitr  extended  as  to  give  to 
a  person  who  takes  possession  of  a  tract  of  public  land,  and^ 
before  such,  possession  has  ripened  into  a  pre-emption  rights 
leases  the  tract  to  another,  the  benefit  of  the  cultivation  and 
possession  of  the  latter.  Such  a  lessor,  as  between  himself  and 
the  United  States,  is  a  mere  trespasser,  and  has  no  authority  to 
make  a  lease.    It  is  tiue,  the  lessee^  as  between  himself  and 
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his  leasor,  cannot  dispute  the  lessor's  title;  and  the  possession 
of  the  leaeee  is  regarded,  in  ordinary  cases,  as  the  possession 
of  the  lessor;  but,  in  my  judgment,  these  principles  are  inap- 
plicable to  cases  under  the  pro-emption  laws,  which,  as  already 
explained,  seem  to  demand  a  more  direct  personal  connexion 
with  the  cultivation  and  settlement  of  the  land,  than  such  as 
can  be  eflfected  through  the  agency  of  a  tenant.  , 

In  connexion  with  this  point,  my  attention  has  been  called 
by  the  Solicitor  of  the  Land  Office  to  the  opinion  of  one  of 
my  predecessors,  Mr.  Berrien,  on  several  questions  arising  on 
the  act  of  the  29th  May,  1830,  and  to  the  regulations  in  ac* 
cordance  therewith,  prescribed  by  the  Commissioner.  In  reply 
to  the  question,  '<  In  cases  where  the  first  settler  rented  his 
improvements  to  another  person,  who  is  entitled  to  the  right 
of  pre-emption  conferred  by  the  act — the  landlord  or  the  ten* 
ant?"  Mr.  Berrien,  under  date  of  the  23d  of  August,  1830, 
gives  the  following  answer:  '^I  am  of  opinion  that  the  right 
'of  pre  emption  belongs  to  the  landlord.  That  a  lessee  cannot 
dispute  the  title  of  his  lessor,  and  that  the  possession  of  the 
former  is  to  be  considered  as  the  possession  of  the  latter,  are 
settled  principles  of  law,  founded  in  justice  and  policy.  They 
aeem  to  me  to  point  very  clearly  to  the  conclusion  which  I 
have  stated^  and  if  the  object  of  preemption  laws  be,  as  I  sup- 
pose it  is,  to  compensate  the  occupant  for  the  labor  and  expense 
incurred  in  making  his  setdement,  this  consideration  will  lead 
to  the  same  result.  This  opinion  is  strengthened  by  the  pro* 
vision  in  the  third  section,  which  declares  <  that  all  assign- 
ments and  transfers  of  the  right  of  preemption  given  by  this 
act,  prior  to  the  issuing  of  patents,  shall  be  null  and  void.'  " 
It  will  be  seen,  by  the  very  tterms  of  the  question,  that  it  was 
taken  for  granted  by  the  General  Land  Office,  and  by  the  Sec- 
retary  of  the  Treasury,  that  one  or  other  of  the  parties  in  the 
case  stated  was  entitled  to  the  pre  emption;  a  view  of  the  sub- 
ject to  which  I  cannot  subscribe,  because  I  think  it  very  plain 
that  cases  may  exist  in  which  the  land  may  have  been  cul- 
tivated and  possessed  for  the  term  required  by  the  law,  aod 
yet  not  long  enough  by  any  one  person  to  entitle  him  to  its 
benefits.  The  manner  in  which  the  question  was  put  was 
somewhat  calculated  to  divert  the  attention  of  my  predecessor 


Digitized  by  VjOOQ IC 


m  HON.  BENJAMIN  F.  BUTLEB 

Pre-emptions. 

from  the  real  difficulties  of  the  case,  and  his  reaaoniiig  has 
not  convinced  me  of  the  soundness  of  his  conclusions.  The 
above  quoted  opinion ,  not  being  noted  in  the  index  of  the 
record-book  kept  in  the  office,  was  unknonim  to  me  when  my 
former  opinion  was  prepared.  Had  I  then  been  acquainted 
with  it;  and  with  the  feet  (now  communicated  to  me)  of  its 
having*  been  adopted  by  the  Secretary  and  Commissioner  as 
the  basis  of  instructions  to  the  land  officers,  I  should  have 
deemed  it  unnecessary  and  improper  to  enter  into  a  discussbn 
of  the  points  settled  by  it,  and,  in  accordance  with  the  usual 
course  of  the  office,  would  have  adopted  and  applied,  so  far 
as  it  extended,  the  decision  of  Mr.  Berrien;  and  although  not 
yet  convinced  that  my  own  construction  of  the  statute  is  erro* 
neous,  I  think  this  a  proper  case  for  advising  your  department 
to  adhere  to  his  exposition  rather  than  to  mine. 

The  point  on  which  we  differ  is  by  no  means  free  from 
doubt;  and  as  the  views  of  my  predecessor  were  deliberately 
adopted  by  the  department,  and  as  many  cases  have  no  doubt 
been  disposed  of  on  the  principle  estabHshed  by  him,  it  would 
seem  to  be  due  to  certainty  and  uniformity  of  judgment  that 
the  first  decision  should  be  fallowed — at  all  events,  in  all  cases 
arising  under  the  act  of  1830. 

**2.  Whether,  or  not,  tide  is  confirmed  to  Adams  by  the  act 
of  the  2d  July,  1836?"    This  act  is  in  the  following  words: 

^^Be  U  enacted  by  the  Senate  andHtmse  of  Repre^entcUives  of 
the  United  States  of  Ajneriea  in  Congress  assembledy  That 
in  ail  cases  where  public  lands,  tsdcen  from  the  bounds  of  a 
former  land  district,  and  included  within  the  bounds  of  a  new 
district,  have  been  sold  by  the  officers  of  such  former  district, 
under  the  preemption  law  or  otherwise,  at  any  time  prior  to 
the  opening  of  the  land  office  in  such  new  district,  and  in 
which  the  Commissioner  of  the  General  Land  Office  shall  be 
tetisfied  that  the  proceedings  in  other  respects  have  been  fair 
and  regular,  such  entries  and  sales  shall  be,  and  are  hereby^ 
confirmed ;  and  patents  shall  be  issued  thereupon,  as  in  other 
cases. 

*^And  be  it  further  enacted^  That  in  all  cases  where  any 
entry  has  been  made  under  the  pre-emption  laws,  pursuant  to 
instructions  sent  to  the  register  and  receiver  fiom  the  Tieas^- 
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iirjr  Department^  aod  the  proceedings  have  been  in  all^  other 
respects  fait  and  regulfiff,  such  entries  and  sales  are  hereby 
eonfinned,  and  patents  shall  be  issued  thereon,  as  in  other 
respects." 

The  entry  of  Adams  was  made  pmrsuant  to  instractions  sent 
to  the  register  and  receiver  fiom  the  Treasury  Department,  on 
the  7th  February  and  17th  October,  1831 ;  and  the  entry  and 
sale  are,  therefore,  confirmed  by  the  second  of  the  above  sec- 
tbns,  provided  the  proceedings  have  been  feir  and  regular  in 
all  respects  other  than  the  inegularity  of  making  the  sale  after 
the  erection  of  the  Danville  district. 

This  inregnlarity  is  to  be  excepted,  because  cured  by  the 
first  section,  and  therefore  tacitly  excepted  from  the  irregulari- 
ties and  unfairness  referred  to  in  the  second  section,  as  ex- 
plained in  my  opinion  of  the  10th  of  August,  last.  And  even 
bad  the  law  been  confined  to  the  first  section,  I  think  it  would 
have  been  sufficient  to  confirm  the  title  of  Adams;  because,  in 
iay  opinion,  a  sale  of  the  tract  in  question  was  sttbstantially 
made  to  him  by  the  officers  of  the  Yandalia  land  district,  prior  «> 
the  opening  of  the  land  office  in  the  new  district. 

^<3.  Whether  a  pre-emptor  has  not  rights  which  he  can  pro^ 
tect  against  a  subsequent  purchaser,  who  acquires  his  incep- 
tive title  in  fraud  of  the  same?" 

If  the  term  ^^pre^emptor,"  as  used  in  this  question,  be  in- 
tended to  designate  a  party  who  has  actually  made  such  a  settle- 
ment and  cultivation  as  to  bring  himself  within  the  provisions 
of  the  pre  emption  law,  (and  no  other  can  properly  be  called  a 
^^pre-emptory^^)  I  shall  have  no  hesitation  in  answering  the 
question  in  the  affirmative. 

Tho  possession  of  such  a  paity  is  notice  to  all  the  world  of 
his  equitable  title  to  the  benefits  proifered  by  the  pre  emption 
law;  and,  until  the  expiration  of  the  time  limited  by  the  law, 
he  has  the  right  to  avail  himself  of  those  benefits,  and  no  third 
person  can  be  allowed  to  intercept  or  defeat  them. 

It  will,  however,  be  seen  by  the  report  of  the  Solicitor  of  the 
Land  Office,  in  another  case,  (No.  57,)  that,  in  framing  this 
qaestion,  he  did  not  intend  to  confine  the  word  pre-emptor  to 
the  case  above  stated,  but  meant  to  embrace  by  it  every  actual 
settler  and  occupant  of  the  public  lands,  whether  entitled  to  the 
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prefei^nce  in  purchasing  given  by  the  pre-emption  law  or  not. 
It  will  also  be  seen  by  that  report,  that  the  Solicitor  is  of  opin- 
ion that  the  possession  of  every  such  settler  is  secured  from  the 
claims  of  persons  havng  floatit^  rights  under  these  acts,  by 
the  last  dause  of  the  second  section  of  the  act  of  the  29th  of 
May,  1830.  I  cannot  concur  in  this  opinion.  The  ^'  right  of 
preference"  referred  to  in  that  clause,  is,  in  my  judgment, 
the  same  right  of  pre  emption,or  the  right  of  purchasing  at  Ciic 
mkiimum  price  in  preference  to  all  other  persons,  which  is  se* 
cured  by  section  first.  No  other  "right  of  preference'  *  is  known 
to  the  acts  of  Congress  and,  in  some  of  the  early  pre-emption 
laws,  the  privilege  conferred  on  the  settler  is  described  in  this 
very  way.  I  am,  therefore,  of  opinion  that  the  settler  on  the 
public  lands  has  no  legal  right  to  his  possession  as  against  the 
United  States  and  purchasers  from  the  United  States,  except 
where  he  is  embraced  by,  and  actually  complies  with,  the  pro- 
visions of  a  pre-emption  law.  Whether  the  actual  possessions 
of  othar  settlers  ought  not  to  be  protected  from  floating  claims, 
is  a  question  which  belongs  exclusively  to  Oongress,  and  which 
would  seem  to  deserve  the  attention  of  that  body. 

Perhaps,  also,  it  may  be  expedient  to  suspend  the  application 
of  such  claims  to  those  possessions,  until  the  sense  of  Oongress 
can  be  taken  on  the  subject. 

"4.  Whether  individuals  residing  without  the  land  district, 
or  in  a  distant  part  of  the  State,  and  claiming  pre-emption  in 
virtue  of  the  occupancy  and  cultivation  of  others,  placed  on  the 
public  lands  as  ienants,  are  entitled  to  pre-emption  in  any 
case?" 

This  question,  I  presume,  will  have  been  sufficiently  met  in 
the  remarks  above  submitted  in  reply  to  the  first  question. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  P.  BUTLER. 
The  Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury. 


POWER  OP  SENATE  RESPECTING  NOMINATIONS  TO  OFFICE. 

The  Senate  cannot  originate  an  appointment ;  its  constitutional  action  is  con- 
fined to  a  simple  affirmation  or  rejection  of  the  President's  nominations ;  and 
such  nominations  fail  whenerer  it  disagrees  to  them. 
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The  Seoate  may  auggeet  conditioBa  and  limitotiona  to  the  Preaident,  but  cannot 
vary  those  submitted  by  him ;  for  no  appointment  can  be  made,  except  on 
his  nomination,  agreed  to  without  qualificatfbn  or  alteration. 

In  the  case  of  John  R.  Coxe,  jr.,  nominated  for  lieutenant  in  the  navy  from 
date,  and  confirmed,  with  the  q[ua]ification  that  he  sfaaU  take  rank  next  after> 
lieutenant  EUsha  Feck,  a  commission  cannot  properly  issue. 

Attorney  General's  Office, 

March  29, 1837. 

Sm :  In  the  case  of  Mr.  Coxe,  referred  to  me  by  your  letter 
of  the  7th  instant,  it  appears  that  the  President,  on  the  16th 
ultimo,  nominated  him  to  the  Senate  as  follows:  "  To  the 
Senate  of  the  United  States:  I  nominate  John  R.  Coxe,  jr.,  to 
be  a  lieutenant  in  the  navy  from  this  date;"  and  that  the  Senate, 
on  the  3d  instant,  adopted  a  resolution  in  the  following  words: 
^^ Resolved,  That  the  Senate  advise  and  consent  to  the  nomi- 
nation  of  John  R.  Coxe,  to  be  a  lieutenant  in  the  navy,  to  take 
rank  next  after  Lieutenant  Elisha  Peck." 

On  this  case  you  request  my  opinion  ^^  whether  Mr.  Coze 
can  be  commissioned  agreeajbly  to  the  nomination  by  the  Presi- 
dent, or  in  accordance  with  the  resolution  of  the  Senate,  which 
will  place  him  on  the  register  above  one  hundred  and  sixty-two 
lieutenants,  next  after  Lieutenant  Elisha  Peck;  or  whether  he 
can  properly  be  commissioned  as  a  lieutenant  in  the  oavy?" 

After  maturely  considering  the  above  case,  I  am  of  opinion 
that  Mr.  Coze  cannot  properly  be  commissioned  as  a  lieutenant 
in  the  navy.  The  Senate  has  no  power  to  originate  an  ap- 
pointment; its  constitutional  action  is  confined  to  a  simple 
affirmation  or  rejection  of  the  President's  nomination.  When- 
ever the  Senate  disagrees  to  such  a  nomination,  it  fails;  and 
no  appointment  can  be  made,  except  on  a  new  nomination  to 
be  made  by  the  President.  Suggestions  as  to  the  views  of  the 
Senate  in  cases  where  that  body  disagrees  to  the  President's 
nomination,  may,  no  doubt,  be  informally  communieated  to 
him;  but  should  he  think  it  propsr  to  conform  to  those  views^ 
I  know  of  no  way  in  which  it  can  be  done^  consistently  with 
the  provisions  of  the  constitution,  except  by  the  making  of  a 
new  nomination  in  accordance  therewith.  In  the  present  case,  . 
there  is  a  disagreement  between  the  two  branches  of  the  ap- 
pointing power;  and  the  nomination  must  &il,  unleas  the  dale 


Digitized  by  VjOOQIC 


IM  HON.  BENJAMIN  T.  KHFLEl 

^ower  of  Senate  respecting  Norn  in  at  ions  to  Ofiee. 

of  the  rank  can  be  separBled  fiom  the  office  itsdf,  and  the  com* 
mission  be  issued  for  the  office,  (on  the  ground  that  the  Presi- 
dent  and  Senate  have  agreed  to  that  extent,)  without  saying 
anything  of  the  date  of  Mr.  Coxe's  rank.  In  effect,  however, 
such  a  commission  would  be  substantially  in  accordance  wiUi 
the  President's  nomination;  because,  where  nothing  is  said  as 
to  date,  the  officer  takes  rank  from  the  time  of  his  appointment. 
But  such  a  result  would  be  directly  repugnant  to  the  resolution 
of  the  Senate;  and,  therefore,  the  commission  ought  not  to  be 
issued  in  that  form.  The  only  other  form  which  can  be  adopt- 
ed, is  to  issue  the  commission  agreeably  to  the  resolution  of  the 
Senate — that  is,  expressly  declaring  that  Mr.  Coxe  shall  take 
rank  next  after  Lieutenant  Peck.  This,  however,  would  in- 
volve the  irregularity  of  making  the  Senate,  so  far  as  regards 
the  date  of  rank,  the  proposers  of  the  measure;  thus  reversing 
the  order  of  action  prescribed  by  the  constitution.  The  con- 
sequence is,  that,  in  the  present  posture  of  the  matter,  the 
commission  cannot  issue  at  all. 

This  case  involving  constitutional  questions  of  much  prac- 
tical importance,  f  have  thought  it  useful  to  examine  the  exec- 
utive journal  of  the  Senate,  so  far  as  printed  for  public  use,  for 
the  purpose  of  ascertaining  whether  any  proceedings  of  the  like 
nature  have  heretofore  occurred.  I  find  the  following,  which 
are  somewhat  analogous:  On  the  4th  of  May,  1822,  President 
Monroe  nominated  Colonels  House  and  Fenwick  and  Major 
Eustis  for  promotion  in  the  amiy,  with  dates  of  rank  in  each 
case,  from  a  pric»r  day  specified  in  the  nomination*  On  the 
8th  of  May,  182S,  the  Senate  acted  on  these  nominations.  In 
each  case  the  question  was  divided,  and  the  vote  taken  first  on 
the  proposed  promotion,  and  then  on  the  date  of  ryk;  the 
former  was  detennined  in  the  affirtnaiivey  and  the  latter  in  the 
negative.  The  President,  as  I  leara  fiom  the  Adjutant  Gene- 
ral, must  have  regarded  the  action  of  the  Senate  as  complete, 
because  he  issued  the  commissions  in  conformity  to  the  deci^ 
sion  of  that  body.  Nothing  being  said  as  to  the  date  of  rank 
in  the  commissions,  the  officers  receiving  them,  of  course,  took 
rank  from  their  appointments.  These  cases  would  seem  to 
show  that,  in  the  judgment  of  the  Senate  and  of  President 
Monroe^  the  dait^  and  rank  nmy  be  separated  fiom  the  office 
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itself;  thiSj  perhapsi  may  be  done  where  the  Pieeident  nomi* 
nates,  ae  ia  the  cases  referred  to,  whh  rank  from  a  prior  day, 
and  the  Senate  strike  out  the  rank  altogether;  thus  reducing  it 
to  the  date  of  the  appointment.  The  nomination  of  a  superior 
rmni  may,  perhaps,  be  said  to  include  the  ittferkr;  and  it  is 
certain  that  if  the  President  chooses  to  accept  such  a  confirma- 
tion, aod  to  issue  a  commission  thereon,  he  will  do  no  injustice 
to  other  officers.  I  suppose,  too,  that  he  may  afterwards  sub* 
mit  a  new  nomination  for  the  same  office,  to  rank  from  an  earlier 
date,  aod  thus  obtain  a  reconsideration  of  the  subject.  But 
neither  of  these  remarks  can  be  applied  to  the  case  before  us* 

On  the  16th  of  January,  1826,  President  Adams  nominated 
Daniel  Bissdl  to  be  colonel  of  the  2d  regiment  of  artillery.  On 
the  24th  of  that  month  the  Committee  on  Mihtary  Affairs  re- 
commended the  confiimation  of  the  nomination,  with  the  ad- 
dition that  Colonel  Bissell  should  take  rank  from  the  15th  of 
August,  1812,  and  they  submitted  a  resolution  to  that  effect. 
The  report  and  re^lution  were  laid  on  the  table;  but,  on  the 
2d  of  February,  1826,  the  following  resolution  was  adopted  by 
a  vote  of  3T  to  2. 

<<  Resolved,  That,  in  the  opinion  of  the  Senate,  Daniel  Bissell 
is  entitled  to  the  place  of  colonel  in  the  army  of  the  United 
States,  taking  rank  as  such  firom  the  15th  of  August,  1812| 
with  the  brevet  rank  of  brigadier  general  from  the  9th  of  March, 
1814;  and  that  the  President  of  the  United  States  may  arrange 
him  accordingly." 

This  resolution,  with  .the  report  and  other  proceedings,  was 
laid  before  the  President,  who,  on  the  Uth  of  April,  1826, 
transmitted  to  the  Senate  a  message  dissenting  from  the  opinion 
of  the  Senate,  stating  his  reasons  for  not  regarding  the  resolu« 
tion  of  the  Senate  as  a  decision  on  the  nomination,  and  invi- 
tmg  a  definitiTe  decision  thereon .  [See  executive  journal,  vol . 
3,  page  519]  The  subject  being  recommitted  with  the  last 
message  of  President  Adams  to  the  committee,  that  committee, 
on  the  22d  of  May,  1826,  made  a  further  report,  which  con- 
eluded  with  a  recommendation  that  the  Senate  should  not 
advise  and  consent  to  the  appointment  ^'  in  the  manner  in 
which  the  nomination  has  been  made."  It  was  thereupon  re- 
solved that  the  nomination  Ue  on  the  table;  and  it  does  not 
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appear  to  have  been  afterwards  taken  up.  Previoujs  to  the 
making  of  this  report,  and  on  the  17th  of  April,  1826,  Mr* 
Eaton  submitted  the  following  motion: 

"  Resolved^  That  the  nomination  of  Daniel  Bissell  to  be  col- 
onel of  the  2d  regiment  of  artillery  is  unnecessary,  for  the 
reasons — 

^^  1  St.  That  he  is  already  in  the  army,  and  should  be  arranged 
agreeably  to  the  provisions  of  the  act  of  1821,  for  reducing  the 
army. 

*^  2d.  That  an  appointment  to  take  effect  now,  would  be  an 
act  of  injustice  to  Colonel  Bissell,  by  placing  him  in  a  rank 
different  from  what  he  is  entitled  to  claim  by  existing  laws.*' 

This  motion  was  on  the  same  day  considered  and  laid  on 
the  table. 

It  is  difficult  to  say  that  any  particular  point  is  settled  by  the 
proceedings  in  the  case  of  Colonel  Bissell  j  but  it  would  seem 
to  have  been  admitted  by  the  Senate,  that,  without  a  new 
nomination  by  the  President,  expressly  ado])ting  the  rank  to 
which  that  body  deemed  Colonel  Bissell  entitled,  it  could  not 
be  conferred  upon  him.  Had  the  Senate  supposed  it  possessed 
the  power  to  confirm  the  nomination  as  to  the  office,  with  the 
addition  of  a  prior  date  as  to  rank,  (the  course  taken  in  Mr. 
Coxe's  case,)  it  is  scarcely  to  be  doubted  that  such  would  have 
been  its  action,  especially  as  it  was  recommended  by  the  mili- 
tary committee  in  their  first  report. 

The  above  precedents,  so  far  as  any  information  is  to  be 
gathered  from  them,  are,  therefore,  in  accordance  with  the 
views  above  expressed;  and  the  last  one  cited  illustrates  the 
propriety  and  advantage  of  a  strict  adherence  to  the  provisions 
of  the  constitution  in  the  exercise  of  the  appointing  power. 
The  harmony  of  the  two  co-ordinate  branches,  the  independence 
of  the  President,  the  just  weight  of  the  Senate,  and  the  usefol 
operation  of  the  power  itself,  will,  no  doubt,  be  best  secured 
by  confining  each  branch  to  its  peculiar  functions,  and  not 
allowing  either  to  deviate  from  the  order  of  procedure  prescribed 
by  the  constitution. 

I  am^  sir,  &c., 

B.  R  BUTLER. 

To  th$  Secretary  of  the  Navy. 
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PAY  OP  CLERKS  JN  THE  GENERAL  LAND  OFFICE. 

The  valariee  of  three  clerks  only  in  the  General  Land  Office  were  fixed  in  the  «M 
reorganizing  it.  All  the  residue,  including  the  messengers,  are  entitled  to  ike 
per-centage  granted  by  the  act  of  3d  March,  1637. 

Attornet  General's  Office, 

MarchZi,  18S7. 

Sir:  I  have  considered  the  questions  submitted  by  the  Oom- 
missioner  of  the  General  Land  Office  in  respect  to  the  clerks, 
packers,  and  recorder  of  that  office.  In  my  opinion,  all  the 
clerks  authorized  to  be  employed  for  the  service  of  the  General 
Land  Office,  by  the  te^th  section  of  the  act  ''  to  reorganize  the 
General  Ijand  Office,"  approved  July  4, 1836,  except  the  prin- 
cipal clerks,  are  entitled  to  the  increase  given  by  the  enacting 
clause  of  the  3d  section  of  the  civil  appropriation  act  of  the  3d 
of  March,  1837.  The  salaries  of  the  principal  clerks  were  fixed 
by  the  tenth  section  of  the  act  of  July  4,  1836,  but  those  of  all 
the  clerks  provided  for  in  the  subsequent  part  of  the  section  tie 
left  to  be  fixed  by  the  Commissioner  at  sums  not  exceeding 
certain  prescribed  amounts.  The  distinction  between  the  prin- 
cipal clerks  and  these  latter  clerks,  and  between  them  and  the 
clerks  provided  for  by  the  forty-third  and  forty-fourth  sections 
of  the  post  office  law  of  the  2d  July,  1836,  is  well  stated  by  the 
Solicitor  of  the  General  Land  Office,  in  whose  general  reason- 
ing on  the  subject  I  fully  concur. 

I  am  of  opinion  that  the  messengers  in  the  General  Laiiid 
(Mice  are  entitled  to  the  increase  given  by  the  late  law;  but  I 
do  not  see  how  it  can  be  extended  to  the  packers.  The  duties 
of  the  latter  are  specisrtly  defined  in  the  act  «^  to  reorganize  the 
General  Land  Office;"  they  are  different  from  the  duties  of 
messengers  and  assistant  messengers;  and  being  different,  a 
new  and  distinct  appellation  is  given  to  them,  which  is  net 
mentioned  in  the  act  of  March  3, 1837.  Its  omission  in  the 
latter aet  was  probably  occasioned  by  inadvertence;  but  the  ex- 
ecutive departments  must  take  the  law  as  they  find  it. 

The  salary  of  the  recorder,  at  f  2,<W0  per  annum,  as  fixed  by 
the  act  of  the  3d  instant,  commences  with  the  1st  of  J^nuaty 
last.    I  found  this  opinion  on  the  title  of  the  law,  vtrhich  de- 
clares it  to  be  an  act  '<  making  appropriations  for  the  civil  add 
7oL.  m— 13 
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diplomatic  expenses  of  the  government  for  the  year  1837;^' 
taken  in  connexion  with  the  provision  that  the  annual  salary 
of  the  recorder  "  shall  be  ^2,000."  As  the  latter  clause  is  net 
accompanied  by  any  provision  designating"  the  period  from 
which  it  is  to  take  effect,  it  would,  according  to  the  general 
rule  of  interpretation,  be  confined  to  the  date  of  the  President's 
approval,  were  it  not  that  the  title  carries  it  back  to  the  com- 
mencement of  the  year  1837. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  P.  BUTLER. 
To  tlie  Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury, 


PENSIONS  TO  WIDOWS  AND  ORPHANS. 

Widows  of  officers,  seamen,  or  marines  are  not  entitled  to  pensions  under  the 
act  of  the  3d  of  March,  1837,  who  remarried  before  the  passage  of  the  act. 

Children  of  decedent  officers,  &c.,  whose  widows  married  before  the  passage  of 
the  act,  are  entitled  to  the  half-pay  granted  by  it  until  they  arrive  at  the  age  of 
twenty-one  years. 

Attorney  General's  Office, 

AprUlyl^San. 

Sir:  In  answer  to  the  questions  arising  in  the  case  of  the 
late  widow  and  of  the  children  of  Purser  Timberlake,  referred 
to  in  your  letter  of  the  27th  ultimo,  1  have  the  honor  to  inform 
you  that;  after  due  consideration  of  the  act  of  3d  of  March, 
1837,  "  for  the  more  equitable  adminisiration  of  the  navy  pen- 
sion fund,"  I  am  of  opinion — 

1;  That  to  entitle  a  woman,  as  the  widow  of  an  officer,  sea- 
man, or  marine,  to  the  pension  given  by  the  law,  she  must 
have  remained  in  a  state  of  widowhood.  The  party  serving 
must  die  kavuig  a  widow;  and  it  is  ^^such  icidow^' — that  is, 
the  uidow  I  ft  by  the  decedent ,  and  the  widow  of  the  decedent — 
who  is  entitled.  Mrs.  Timberlake,  having  remarried,  can, 
therefore,  claim  no  benefit  under  the  act. 

2.  That  where  the  decedent  has  left  a  widow  and  children, 
and  the  former  has  married  before  the  passage  of  the  act,  the 
children,  within  the  equity  of  the  law,  and  by  a  Hberal  con- 
stniction  of  its  provisions,  are  entitled  to  its  benefits.     I  am 
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accordiDgly  of  opinion  that  the  children  of  Purser  Timberlake 
are  caUtled  to  the  half  pay  granted  by  the  first  section  of  the 
act,  from  the  death  of  their  father,  to  cease  on  their  death,  or 
on  their  attaining  the  age  of  twenty-one  years. 
I  am,  sir,  &c.,  &c,, 

B.  P,  BUTLER- 
To  the  Sbcbetary  op  thb  Navy. 


FR&EMPTION& 

The  act  of  the  1 4th  of  July,  183S,  is  an  amendment  of  the  act  of  1630,  which  ia 
reriTcd  by  the  act  of  June  19,  1834,  and  is  to  be  considered  a  part  thereof. 

Attorney  Gbnbral's  Office, 

AprU  a,  1837, 
Sir  :  I  have  very  maturely  considered  the  case  referred  to 
me  by  your  lettw  of  the  28th  February,  as  alated  in  the  coire- 
■poadence  between  the  Commissioner  of  the  General  l«and 
Office  and  the  honorable  Dixon  H.  Lewis.  So  far  as  regards 
the  particular  questions  discussed  in  that  correspondence,  I 
concur  in  the  views  taken  by  the  Commissioner. 

But  there  is,  in  my  o{Hnion,  a  very  plain  and  clear  ground 
for  reaching  the  equity  of  the  case,  and  giving  to  the  parties 
lepiesented  by  Mr.  Lewis  the  benefits  they  seek. 

The  first  section  of  the  act  of  the  14th  of  July,  1832,  sup- 
plemental to  the  act  of  the  29th  of  May,  1830,  provides  "  that 
all  the  occupants  and  settlers  upon  the  public  lands  of  the 
United  States,  who  are  entitled  to  a  pre-emption,  according  to 
the  provisions  of  the  act  of  Congress  approved  the  twenty  ninth 
day  of  May,  eighteen  hundred  and  thirty,  and  who  have  not 
been,  or  shall  not  be,  enabled  to  mako  proof  and  enter  the  same 
within  the  time  limited  in  said  act,  in  consequence  of  the  pub- 
lic surveys  not  having  been  made  and  returned,  or  whore  the 
land  was  not  attached  to  any  land  district,  or  where  the  same 
has  been  reserved  from  sale  on  account  of  a  disputed  boundary 
between  any  State  and  Territory,  the  said  occupants  shall  be 
permitted  to  enter  the  said  lands  on  the  same  conditions  in 
every  respect  as  are^  prescribed  in  said  act,  within  one  year 
after  the  surveys  are  made,  or  the  land  attached  to  a  land  dis- 
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trict,  or  the  boundary  Hne  estaUtshed;  and  if  the  said  iMd 
shall  be  proelaiined  for  sate  before^  the  expimtion  of  one  ye^y 
as  aforesaid,  then  they  shall  be  entered  before  the  sale  thereof 

This  act  was  evidently  passed  under  a  bonvictidh  that  tfte 
cases  embraced  in  it  were  within  the  equity  bf  the  original 
law,  and  that  justice  and  reason  required  that  they  should  be 
provided  for.  It  may  therefore  well  be  regarded  as  one  of  those 
amendments  of  an  original  law,  which  become  so  incorporated 
therewith  as  to  be  revived  by  the  revival  of  the  original,  agree- 
ably to  the  well-known  rule  of  construction  which  I  have 
already  applied  in  a  similar  case  to  this  very  subject,  (See  my 
opinion  of  the  6th  of  March,  1835.) 

I  am  accordingly  of  opinion  that  the  act  of  the  14th  of  July, 
1832,  is  to  be  deesied  a  part  of  the  act  of  the  29th  of  May, 
1830,  and  that  it  was  revived  therewith  by  the  act  of  the  19tli 
of June,  1834. 

I  am,  sir,  very-fespectfulty,  your  dbedieut  servmit, 

B.  P.  BIFTLBR. 

To  the  Hon.  Levi  VfoojmvnY. 


The  widows  of  navy  agenis  are  not  cntoClM  to  peiniani  u]i(fer  tUe  IKI  of  tkrSOtib 
of  June,  1634,  concerning  naTul  penaions  and  the  nary  pension  fund. 

Navy  agents  are  neither  officers,  seamen,  nor  marines;  nor  are  they  in  the  naval 
service,  within  the  iheaiiiifg  of  the  law. 

Attornby  Gknbral's  OfficK; 

AprU7y  ISN. 
8ik:  In  ans^rer  to  the  question  pn^sed  to  me  in  relation  Do 
the  case  of  Mrs.  Tutt,  by  your  letter  of  the  2d  of  Pebnuvy 
last,  I  have  the  honor  to  inform  you  thaCy  in  my  opinion,  the 
widow  of  a  navy  agent  is  not  entitled  to  a  pen^n  under  the 
act  of  the  30th  of  June,  1834,  <<  concerning  naVat  pensions^ 
and  the  nayy  pension  fund."  The  law  extends  only  t6  the 
^*  widows  of  officers,  seamen,  and  marines,  who  have  died  in 
the  naval  service  since  (he  Ist  of  January,  1684^"  &c.  Navy 
i^nts  are  neither  officers,  seamen^  nor  marines;  nor  are  they 
in  the  naval  service^  within  the  meaoing  of  the  law.    lli* 
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C989  mentioned  hy  NUb.  Tiitt,  of  a  pension  granted  td  the 
widow  ef  a  Jitter  at  the  navy-jraid  at  Portamouth;  is  expiainod 
by  the  fact  stated  in  yoqr  letter,  viz:  that  the  individual  re- 
ferred to,  though  acting  as  a  porter  at  the  time  of  his  death, 
was  yet  entered  and  borne  oit  the  books  as  a  seaman.  It  was 
this  latter  circumstance,  and  this  only,  which  entitled  his 
wido^  to  a  pegou^ioA. 

I  am,  sir,  &/C.,  &rC., 

B,  P.  BUTLER. 
To  the  Secretary  op  the  Navy, 


PENSIONS  TO  CHILDREN  OF  NAVY  OFFICERS,  Ac 

Codec  the  ft^  q(  3A  Mardi,  ^897,  the  daughter  of  a  deceased  saiUogniaater,  wha 
waa  paid  a  pension  under  the  act  of  3d  March,  1817,  until  she  was  sixteen 
years  old,  is  now  entitled  to  five  years'  additional  pension,  notwithstanding 
•he  is  now  «v«r  the  a^  of  ^wsntyH>ne  years. 

Attorney  Gj^nbral^s  Office, 

4prU  lb,  1837. 

i^ii^:  It  aifpears  ifom  your  letter  of  the  30th  ultimo,  that  Miss 
Catharine  A.  Grennell,  daughter  of  S.  H.  GienneU,  sailioginas- 
ler,  was  ps^d  a  pi^nsion  uoder  the  act  of  the  3d  of  March,  1817, 
until  she  aniyed  at  the  a^  of  dxteen  years;  that  she  is  now 
more  tbjBua  twenty*one  yeajrs  of  age;  and  claims  five  years'  addi- 
tional peusiou,  so,  aft  tp  make  the  term  of  twenty  one  years, 
fiiUpposed  to  be  authorized  by  the  act  of  3d  March,  1837,  <^  for 
the  mor^  equitable  adminisucation,  of  the  navy  pension  fund." 

On,  this  claim  yoju  ask  my  opinion.  The  act  of  the  3d  of 
March,  1837,  was  passed  fi>r  the  purpose  of  securing  a  more 
u^iibTm  and  equal  dtsUibution  of  the  navy  pension  fund.  It 
introduces  aeveral  new  principles;  and,  among  others,  estab- 
lishes 83  an  equitable  rule,  th^t  where  a  pension  is  granted  to 
the  ckUdren^  it  pught  to  opntinue  until  they  attain  the  age  of 
tweuty-one  years.  As  ^e  act  i,9  not  only  prospective,  but  rof 
Qiospe^tiye  ia  its  operation,  I  think  it  equitable  in  i,iself,  and 
ftlly  w:^rapted  by  the.  Vfi^xpH  construciion  which  should  bp 
g^ireD  to  such  a,  If^Wj  to  pay  to  those  children,  whose  pension^ 
^fk^  Wder  fbm^  ^^^  W  W  e^Uer  ag;e  tfea^  twenty-one, 
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the  hair  pay  for  the  balance.    1  am  accordingly  of  opinion  that 
the  claim  of  Miss  Grennell  is  authorized  by  the  late  act 
1  am,  sir,  &c.y  &c.; 

B.  P.  BDTLER. 
To  the  Secretary  of  the  Navy. 


COMMENCEMENT  OF  THE  INCREASED  PAY  OP  SURGEONS. 

The  date  of  the  written  acknowledgment  of  the  receipt  of  the  order  ezpreaaing^ 
a  readiness  to  obey  it,  where  such  written  acknowled|;ment  is  transmittad  by 
the  surgeon,  is  the  day  from  which  the  increased  pay  under  the  act  of  3d 
March,  1835,  is  to  commence. 

Attorney  General ^s  Office, 

AprU  10, 1837. 

Sir:  I  have  duly  considered  the  question  proposed  in  the 
case  of  Surgeon  Dillard,  and  referred  to  me  by  your  letter  of 
the  7th  of  January  last. 

It  seems  to  me  that  the  construction  given  in  the  accounting 
offices  to  the  terms  ^'from  the  date  of  their  acceptance  of  such 
orders/'  so  particularly  used  in  the  act  of  the  3d  of  March, 
1835,  in  connexion  with  the  pay  of  surgeons,  is  directly  re- 
pugnant  to  the  plain  intent  of  Congress.  The  ^^  euiceptance  '* 
of  a  thing,  in  ordinary  language,  is  the  receiving  of  it  with 
approbation,  consent,  or  readiness.  When  the  word  is  applied 
to  an  order  addressed  by  the  department  to  a  surgeon,  it  ob- 
viously means  the  receiving  of  the  order  with  a  consent  and 
readiness  to  obey  it.  It  is  agreeable  to  military  and  naval 
usage  for  an  officer  who  receives  an  order  to  acknowledge  the 
receipt  of  it,  and  to  state  his  readiness  and  determination  to 
obey  it.  Such  an  acknowledgment  is  not  necessary  to  give 
validity  to  the  order,  but  is  respectful  to  the  superior  aathority, 
and  useful  for  the  sake  of  information.  It  becomes  necessary 
where  the  officer  receiving  the  order^is,  for  any  reason,  unable 
or  unwilling  to  obey  it.  Congress,  being  aware  of  this  usage, 
and  recognising  its  propriety,  expressly  declare  that  the  pay  of 
the  surgeons  when  under  orders  shall  commence  from  ^'  the 
date  of  their  acceptance  of  such  orders."  The  date  of  the 
written  acknowledgment  of  the  receipt  of  the  order  expressing 
a  readiness  to  obey  it,  where  such  written  acknowledgment  is 
transmitted  by  the  surgeon,  is  therefore  the  day,  by  the  explicit 
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terms  of  this  eDactment^  from  which  the  increased  pay  is  to 
commence.  It  is,  however,  proper  to  add,  that  should  the  sur- 
geon, after  such  a  communication ,  make  any  unreasonable  delay 
in  proceeding  to  obey  the  order,  the  increased  pay  may  with 
propriety  be  withheld  for  the  period  of  such  delay;  because  that 
delay  will  be  inconsistent  with  the  allegation  of  readiuess  to 
obey  the  order,  which,  as  already  suggested,  is  necessary  to 
constitute  an  acceptanoe  of  it. 

I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 
To  the  Secretary  of  the  Navy. 


RIGHTS  OF  REPRESENTATIVES  TO  UNCLAIMED  PENSIONS. 

Where  the  widow  of  an  officer  of  the  nayy  died  before  the  passage  of  the  asC 
of  1837,  her  representativea  can  take  nothing  by  the  act,  as  no  right  to  a  pen- 
sion vested  in  her. 

Attorney  General's  Office, 

AprUn.l^ai. 

Sm:  In  your  letter  of  the  29th  ultimo  you  state  the  following 
case:  « 

'<  The  widow  of  Captain  Alexander  Murray,  of  the  United 
States  navy,  survived  him  several  years,  and  died  his  widow, 
without  having,  received  a  pension  on  account  of  his  death. 
The  legal  representative  of  Mrs.  Murray  now  claims  the  pen- 
sion for  the  period  she  remained  a  widow,  under  the  act  of  3d 
of  March,  1837."     On  this  claim  you  ask  my  opinion. 

In  reply,  I  have  the  honor  to  inform  you,  that,  as  Mrs.  Mur- 
ray died  before  the  passage  of  the  act  under  which  the  claim  ii 
made,  I  am  of  opinion  no  right  to  any  of  the  benefits  granted 
by  that  law  was  vested  in  her,  to  be  passed  to  her  representa- 
tive. In  similar  cases  arising  under  the  general  pension  law 
of  the  4th  of  July,  1836, 1  had  occasion  to  adopt  this  principle; 
and,  though  many  considerations  may  well  be  urged  in  &vof 
of  extending  the  law  so  as  to  reach  these  cases,  yet  it  is  only 
to  Congress  that  they  can  properly  be  addressed. 
I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 

To  the  Secretary  of  the  Navy. 
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Peniion-s  claimed  by  Mrs.  Snaan  Decatur. 

PENSIONS  TO  WIDOWS  AND  CHILDREN. 

Id^idowa  of  officers,  seamen,  or  marines,  who  r^arried  before  the  pffv^^sge  o€ 
tjieact  of  3d  March,  1837,  are  not  entitled  to  pensions  under  that  act,  but 
tKeir  children  are. 

Attorney  General's  Office, 

AprU  11,1^7. 
Sir:  In  reply  to  the  questions  proposed  to  me  by  your,  feller 
of  the  15 th  ult.,  in  the  cjas^  of  the  I.aie  widow  and  of  the 
children  of  Alexander  Fisher,  I  have  the  honor  to  state,  that, 
in  accordance  with,  the  opinion  already  expressed  in  the  case 
of  the  widow  and  children  of  Purser  Timberlake,  the  widow 
of  Mr.  Fisher,  having  intermarried,  is  notj  and  the  children 
we,  entitled  to  the  pension  granted  by  the  act  of  the  3d  Match 

1837. 

I  am,  sir,  &c.,  &c., 

B.  P.  BUTLEIR. 

To  the  Secretary  op  the  Navy. 


PENSIONS  CLAIMED  BY  MRS.  SUSAN  DECATUR. 

A»  there  was  a  joint  resolution  passed  for -the  relief  of  Mrs.  Decatur  on  the 
i|ame  day  of  the  passa^  of  the  act  for  the  more  equitable  administraAon  €£ 
t)ie  navy  pension  fund,  she  must  elect  under  which  she  will  take,  for  but  one 
pension  can  be  allowed  her. 

Attorney  General's  Office, 

AprU  U,IS37. 

Sir:  I  have  had  tbe  honor  to  receive  your  letter  of  the  15th 
nUimo,  relative  to  the  case  of  Mrs.  Susan  Decatur. 

It  is  assumed  in  your  statement  of  the  case,  that  Mrs.  Di^ 
CAtur  woul4  be.entided  to  the  pension  granted  by  the  act  oC 
Ibe  3d  ultimo,  ^<  for  the  more  equitable  administration  of  the 
imvy  pension  fund,"  were  it  not  for  the  doubt  created  by  thff 
fM39ge,  on  the  same  day,  of  the  joint;  resolution  for  her  special 
^Mfit.  And  on  these  two  laws,  you  inquire  whether  sise  v 
entitled  under  t;he  resolution,  or  undei:  the  act,  or  under  both  ? 

This  case  differs  from  that  of  Mrs*  Perry,  referred  to  in  the 
note  of  Mrs.  Decatur,  accompanying  your  letter,  inasmuch  as 
the  law  under  which  Mr^.  Peny  u}|imatQly  obtaiiied  her  pen* 
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aion  was  in  existence  at  the  time  of  his  dea4h$  at  which  tim^ 
Ae  was  also  entitled  (although  not  then  aware  of  the  &ct)  to 
il3  benefits.  I  held,  in  her  case,  that  the  law  granting  bet 
annuity  (for  such  it  was  called)  could  not  deprive  her  of  a  pen- 
sion given  by  a  pre-existing  law^  and  th«t>  aa  Congress  were 
IP^snmed  to  be  acquainted  with  the  laws  in  fcoce,  the  legal  in* 
Ipadment  roust  be  that  the  annuity  was  designed  as  an  addi* 
tional  provision,  and,  cooseqaently,  thai  she  waa  entitled  u> 
iKUh. 

4iter  maturely  consvfering  the  history  of  the  general  and 
sp^ial  -provisions  on  which  the  present  case  depends,  1  am  of 
Qfjflion  .that  but  cna  penaion  can  bellowed;  kwU  if  the  gene* 
nl  pcovision  includes  the  case  of  Mrs.  DecaUir,  then  I  am  of 
Qjwion  she  is  entided  to  take  under  that  pivvision^  or  undec 
the  joint  resolution,  at  her  election. 

I  am,  sir,  &c.,  dui  , 

&  P.  BUTLBA. 

To  the  Sechktary  q^  tbs  Ma¥¥. 


l*EN8IONS  CLAIMED  BY   SON  AND   QitAN9DAlK»aTBR   OF 
COMMOPOKE  BAljLRQN 

Orandcbildren  are  not  included  in  the  law  for  the  more  equiiable  adminiaira- 
tion  of  the  navy  pension  fund. 

But  the  children  (the  widow  beinf  doad)  tajl(e  in  oqual  noiflliaL  from  the  death 
of  the  father  until  the  death  of  one  of  them,  or  until  they  aniTe  at  the  a^  of 
twenty-one  years.  Where,  as  in  this  case,  one  of  the  children  died  before  the 
other  ariived  at  the  a^  of  twenty-one,  the  latter  is  entitled  to  the  full  ptn- 
sion  from  her  deat^  ui^  thi^t  tupe. 

ATTORNBy  General's  Office, 

AprU  12,  1837. 
Sir:  It  appears  from  the  papers  enclosed  in  your  letter  of  the 
8th  instant,  that  Commodora  Samuel  Barron  died  in  the  year* 
1810,  leaving  a  widow  and  two  children  (a  son  and  daugh- 
ty)  of  tender  age;  ttu^t  his  widow  died  in  18^8;  tf^i  the  son, 
I^eut^nant  Bai;ron»  o^  th^  n«vy>  is  yet  Uvijsg,  wd  i%  now  9ft 
]pKi»,of  age;  thatj  the  daughter  died  in  1^L>  being  then  23 
]S^4  of  age,  leaving  one  child,  (a^  da^ghlevy)  who  is  yet  }x^* 
iflg^  a^d  now  the  Yfi&  of  G.  W*  Comp^;  %i^d  lba(  the  son  and 
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granddaughter  now  claim  a  pension  under  the  act  of  the  3d 
of  March  last,  '^for  the  more  equitable  administration  of  the 
navy  pension  fund."  On  the  validity  of  this  claim  you  ask 
my  opinion. 

In  accordance  with  the  decisions  already  made  on  this  law^ 
I  am  of  opinion  that  the  son  of  Commodore  Barron  will  be 
entitled  to  one-half  of  the  pension  given  by  it,  from  his  father's 
death  to  the  death  of  his  sister;  and  to  the  whole*  pension, 
from  that  time  to  the  time  when  he  arrived  at  the  age  of  21 
years;  provided  (as  I  pre.nume  was  the  fact)  no  pension  was 
received  by  his  mother.  On  the  other  hand^j^,  it  is  evident 
that  Mrs.  Camp,  the  granddaughter,  is  not  entitled  by  the  terms 
of  the  law;  because  the  pension,  in  the  event  of  there  being 
no  widow,  is  confined  to  the  children  of  the  decedent;  and, 
when  received  by  them,  is  to  cease  on  their  death,  or  on  their 
attaining  the  age  of  2L  years.  Grandchildren  are  thus  plainly 
excluded.  According  to^the  opinion  expressed  by  me  in  the 
case  of  the  personal  representatives  of  Mrs.  Murray,  the  widow 
and  daughter  of  Commodore  Barron,  having  each  died  before 
the  passage  of  the  law,  had  no  right  which  they  could  transmit 
to  their  personal  representatives;  and  consequently  Mrs.  Camp's 
claim  is,  in  this  respect,  also  invalid.  ^ 

I  am,  sir,.&c.,  &c., 

B.  F.  BUTLER. 

To  the  Secretary  op  the  Navy. 


PENSIONS  TO  ORPHAN  CHILDREN  OF  SOLDIERS. 

VHiere  the  soldier  shall  have  died  before  the  7th  of  June,  1839,  and  subsequent 
to  the  4th  of  March,  1831,  leaving  a  widow  who  demised  before  the  former 
date,  the  children  of  the  solfHer,  not  of  the  widow,  are  entitled  to  the  pension. 

•  Attorney  General's  Office, 

April  13  y\  837. 
Sir:  In  the  memorandum  of  the  honorable  Mr.  Hubbard,  en- 
closed in  your  letter  of  the  24th  ultimo,  the  following  case  is 
stated:  '<In  case  a  soldier  dies  before  the  7th  of  June,  1832, 
and  after  the  4th  df  March,  I83I,  and  leaves  a  widow,  and  she 
dies  also  before  the  7th  of  June^  1832^  are  his  children  entitled 
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to  the  pension  from  March,  1831^  to  the  day  of  his  death;  or 
does  the  pension  go  to  the  children  of  the  widow?'* 

In  answer  to  your  request  for  my  opinion  on  this  subject, 
I  have  the  honor  to  inform  you  that,  in  my  opinion,  the  chil- 
dren of  the  soldier^  and  not  the  children  of  the  widow,  are  en- 
titled to  the  pension  from  the  4th  of  March,  1831,  to  the  time 
of  his  death. 

I  am^  sir,  &c.,  &c., 

B.  P.  BUTLER. 

To  the  Seoretart  op  War. 


f  PENSIONS  TO  WIDOWS  AND  ORPHANS. 

The  third  section  of  the  act  of  the  4th  of  July,  1836,  granting  half-pay  to  widow* 
or  orphans,  where  their  huabanda  and  fathers  have  died  of  wounds  received  in 
the  military  aervice  oflhe  United  States,  does  not  provide  for  widows  of  offi- 
cers and  soldiers  who  have  died  since  the  passage  of  the  act. 

It  does  extend  to  the  widows  of  officers  who  were  living  at  the  time  when  the 
act  of  June  7,  1839,  was  passed. 

The  right  of  a  widow  to  a  pension  under  the  act  is  a  vested  interest  that  is  not 
defeated  by  her  n^lect  to  apply  for  it;  and  it  goes  to  her  personal  represent- 
atives at  her  death,  there  being  no  special  provision  giving  it  a  different  direc- 
tion. 

Where  the  husband  received  a  pension  at  his  death,  the  pension  of  the  widow 
under  the  act  of  the  4th  of  July,  1836,  commence^  only  from  that  date. 

The  agent  for  paying  pensions  is  not  the  accounting  officer  intended  by  the  4th 
section  of  the  act. 

Office  of  the  Attorney  General, 

April  13,  183T. 

Sir:  I  proceed  to  state  my  opinion  on  the  several  questions 
arising  on  the  act  of  the  4th  of  July,  1836,  '^granting  half- pay  '^ 
to  widows  or  orphans  where  their  husbands  and  fathers  haye 
died  of  wounds  received  in  the  military  service  of  the  United 
States,  in  certain  cases,  and  for  other  purposes,"  submitted  in 
the  communication  of  the  Commissioner  of  Pensions,  referrdB 
to  me  -by  your  letter  of  the  24th  ultimo. 

"1.  Whether  the  3d  section  provides  for  the  widows  of  offi- 
cers and  soldiers  who  have  died  since  the  4th  of  July  last?" 

In  my  opinion,  it  does  not.  The  words  used  in  the  3d  sec- 
tion^ <^if  any  person  who,  icCyhave  diedy^  in  their  grammatical 
sense  do  not  extend  to  fnture  cases,  and  it  most  be  presumed 
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(bat  CQi}gre3s  inteDded  to  use  them  appropriai^ly;  especially 
when  it  is  perceived  that  in  the  first  seclioa  the  ^i3ond  futim 
^^shall  have  died"  is  used — evidently  with  intQuI  U>  embrace 
not  only  past  cases,  but  those  which  might  aftecw«aide  occur. 

^^2.  Whether  it  extends  to  the  widows  of  officers  who  wer^ 
living  at  the  time  when  the  act  of  Jc^qe  Tth>  1831?,  parsed?" 

With  some  hesitation,  I  think  it  most  agreeable  to  the  gen- 
eral spirit  of  this  law  to  answer  this  question  iti  the  affirmative. 
The  main  enacting  part  of  the  section  is  broad  enough  to  em- 
brace all  persons  who  served  in  the  mariner  specified,  who  died 
before  the  passing  of  the  act;  and  though  the  concluding  words 
^^if  living  at  the  time  it  [the  law  of  1832]  vhms  ptissed^^  are  cal- 
culated to  excite  doubts  as  to  the  real  intent  of  Congress,  yet» 
they  are  not,  perhaps,  sufficiently  strong  to  limit  the  compre- 
hensive language  of  the  former  part  of  the  pdro^ioQ. 

^'3.  Can  the  children  of  a  widow,  who  was  Kving  on  the 
4th  of  July  last,  and  was  entitled  to  the  benefits  of  the  3d 
section  of  the  act,  now  draw  the  amount  due  \ip  to  the  day 
oi  her  death,  although  she  failed  to  apply?" 

According  to  several  opinions  heretofore  gtveii  in  this  office, 
especially  in  navy  pension  cases,  the  right  of  the  widow  under 
^e  a,ct  is  to  be  regarded  as  a  vested  interest  accruing  on  thf 
passage  of  the  law,  and  not  defeated  by  the  omission  to  apply 
Air  it;  and  it  goes,  as  such,  on  her  death,  to  her  personal 
representative:  there  being  no  special  provision  in  the  law  giv- 
ing it  a  diferent  direction. 

4.  I  am  of  opinion  that,  in  all  cases  where  the  husband  was 
ip.  the  receipt  of  a  pension  under  any  of  the  reyolii<ti|(Miary  pen- 
^^  ^cts,  uutil  the  time  of  his  death,  the  pension  of  the  wido^, 
und^r  the  act  of  the  4th  of  July,  1836,  can  only  commence 
from  the  dato.of  hei;  husband's  death.  This,  13  ^.^idently  th^ 
^neral  principle  of  the  law;  and  by  tbi^  co^atru,ction  there 
wU  be  no  occasion  to  make  deductions,  n^r  will  wy  of  the 
difficulties  arise  which  have  been  suggested  l^y  the.  Copamis- 
$ioner. 

fi^  I  thialfi  tK^a^ent  for  paying  pensions  ie  not  t^4^  ^^'i^ccou^tr 
iag  o^er"  yplj^aded  by  the  4th  section  of  the  act^.wh^h  evi- 
^b^tly  re&ra^  to  some  o^cer  of  the  Tre43ur.y  p^pvtmentf. 
^^(,  th«  s^tioo  wa^  evidently  pa^se^  i^d^  9^  f^t^r^  miseR^ 
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jyrehetision  of  the  mode  in  which  the  business  iiB  transacted. 
No  ^^wf&rant^^  Is  isaired,  nor  indeed  can  one  be  issued,  to  the 
attorney  of  the  pensioner.  The  only  ^^warrant'^  employed  in 
the  transaction^  as  I  understand,  is  the  general  one  for  such' 
sum  as  is  deemed  necessary  to  be  placed  in  the  hands  of  Ihe 
pension  agent;  the  pensioners,  after  receiving  their  certificates, 
are  inscribed  on  the  pension  roll,  and,  being  so  inscribed,  on 
proof  of  the  life  and  identity,  are  paid  personally,  or  through 
their  attorneys,  without  any  special  warrant  or  other  treasury 
order.  The  section,  in  its  present  form,  is  therefore  wholly 
nugatory;  but  the  Secretary  of  War  is  empowered  to  prescribe 
regulations,  and  the  one  stated  by  the  Commissioner  effects  the 
object  which  Congress  had  in  view.  It  does  not  seem  to  me 
to  require  any  alteration. 

6.  The  construction  given  to  the  3d  section,  in  respect  to 
widows  who  ImVe  married  since  the  death  of  the  husband  per- 
forming the  service,  as  stated  by  the  Commissioner,  was,  in 
Biy  judgment,  the  correct  one;  but,  by  the  explanatory  act  of 
the  3d  ultimo^  the  benefits  of  the  provision  are  extended  to 
Mich  persons. 

I  am,  sir,  &c.,  &rC., 

B.  P.  BUTLER. 

To  the  StCRETAur  OF  War. 


PARAMOUNT  RIGHT  OF  INDIAN  RESERVEES. 

Tbe  Itldiffli'retfsrvvds  und^  a  treaty  have  a  rig;ht  paramoant  atid  strperiOr  to  Attf 

grant  of  MOtiotiB4o  Stales. 
Uaiil  their  title  shall  be  fully  extinguished^  the  grants  of  Congress  cannot  operate. 

Attorney  General's  Office, 

AprU  15,  1837. 

Sir:  In  your  letter  of  the  5th  instant,  you  ask  my  opinion 
on  the  following  question,  proposed  by  the  Commissioner  of 
Indian  Affairs:  • 

''Does  the  first  proposition  in  the  7th  section  of  the  aet  of 
April  30th,  1802,  '  to  enable  the  people  of  the  eastern  division 
of  the  Northwestern  Territory  to  form  a  constitution  and  State 
government,'  vest  in  a  township  a  title  to  the  16th  section,  for 
school  purposes,  superior  to  that  of  a  reservee  under  a  treaty, 
by  which  the  Indian  title  to  the  land  was  extiDgaiehed  ?" 
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I  have  the  honor  to  inform  you,  in  reply,  that,  according  to 
the  opinion  given  by  me  on  the  31st  of  March,  1 836,  in  the  case 
of  the  Choctaw  treaty,  (to  which  I  beg  leave  to  refer,)  the 
above  question  must  be  answered  in  the  neffatit^e. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  F.  BUTLPiR. 
To  the  Hon.  J.  R.  Poinsett, 

Secretary  of  War. 


RIGHT  OP  OCCUPANCY  OP  THE  OTTAWAS  AND  CHIPPEWA8. 

The  stipulation  contained  in  the  treaty  of  March,  1836,  with  the  Ottawa  and 
Chippewa  Indians,  for  the  right  of  hunting  on  the  land  ceded,  and  the  other 
usual  priyileges  of  occupancy,  until  the  land  should  be  required  for  settlement, 
reserved  its  use  for  all  the  purposes  of  Indian  occupancy  as  the  same  thea 
existed. 

Attornry  General's  Oppice, 

AffU  20y  1837. 

Sir:  In  answer  to  the  questions  proposed  in  the  letter  of  the 
Commissioner  of  Indian  Affairs,  and  referred  to  me  by  your 
communication  of  the  23d  ultimo,  I  have  the  honor  to  inform 
you  that,  in  my  opinion,  the  thirteenth  article  of  the  treaty  of 
March,  1836,  with  the  Ottawa  and  Chippewa  Indians,  by 
which  '^  the  Indians  stipulate  for  the  right  of  hunlinfr  on  the 
lands  ceded,  with  the  other  usual  privileges  of  occupancy,  until 
the  laud  is  required  for  settlement,''  must  be  regarded  as  re- 
serving the  use  of  the  ceded  lands  for  all  the  purposes  of  Indian 
occupancy,  as  it  existed  prior  to  the  treaty,  until  such  lands 
shall  have  been  actually  disposed  of  to  individuals  by  the 
United  States.  Such  disposition  may  bernade  by  sale  under 
tlie  general  laws,  or  by  special  grants,  or  in  any  other  way  that 
Congress  may  direct;  and  whenever  an  actual  disposition  of 
any  particular  tract  shall  be  made,  the  usufructuary  right  of  the 
Indians  will  cease  as  to  such  tract.  In  the  mean  time,  how- 
ever,  that  right  cannot  lawfully  be  interrupted  by  the  govern- 
ment; still  less  by  any  citizen  of  the  United  States. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  P.  BUTLER. 

Hon.  J.  R.  Poinsett, 

Secretary  of  War. 
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CLAIMS  UNDER  THE  TREATY  WITH  THE  CHEROKEES. 

daima  under  the  treaty  must  be  for  services  of  a  lawful  nature,  and  performed 
at  the  instance  and  request  of  the  acting  authorities  of  the  nation. 

The  sum  of  sixty  thousand  dollars  constitutes  the  whole  amount  which  can  be 
paid  by  the  United  States  for  the  claims  of  citizens  for  senrices  rendered  the 
Cherokee  nation  by  the  treaty  of  1836. 

Ais^roRNEY  General's  Otfjck^ 

April  20, 1837. 
Sir:  In  the  letter  of  Messrs.  Lumpkin  and  Kennedy,  com- 
missioners under  the  treaty  of  1836  with  the  Cherokees,  en- 
closed to  me  in  your  communication  of  the  23d  ultimo,  the 
following  questions  are  stated,  on  which  you  ask  my  opinion: 

1.  As  to  the  limits  imposed  by  the  treaty,  on  the  gross  amount 
to  which  claims  for  professional  services  rendered  to  the  Chero- 
kees  by  citizens  of  the  United  States  may  be  allowed? 

2.  What  constitutes  a  just  claim  under  the  treaty  for  such 
services?  and 

3.  To  constitute  such  a  claim,  is  it  necessary  that  the  claim- 
ant should  have  been  employed  by  the  authority  of  the  nation? 

L  In  answer  to  the  first  of  these  questions,  I  have  the  honor 
to  inforcn  you,  that,  after  maturely  considering  the  statement 
of  Mr.  Schermcrhorn,  one  of  the  commissioners  who  negotiated 
the  treaty,  and  the  arguments  of  Mr.  Hanscll,  in  behalf  of  him- 
self and  the  other  claimants,  I  am  of  opinion  that  the  sum  of 
sixty  thousand  dollars  constitutes  the  whole  amount  which  can 
be  paid  by  the  United  States,  under  this  treaty,  for  the  claims 
of  citizens  of  the  United  States  for  services  rendered  to  the 
Cherokee  nation;  and  that,  if  this  sum  is  insufficient  to  meet 
the  whole  amount  of  the  just  claims  of  such  persons,  they 
must  resort,  for  the  balances  which  may  be  due  to  them  re- 
spectively, to  the  Cherokee  nation.  The  tenth  article  of  the 
treaty  provides  as  follows:  <^The  United  States  also  agree  and 
stipulate  to  pay  .the  just  debts  and  claims  against  the  Chero- 
kee nation,  held  by  the  citizens  of  the  same,  and  also  the  just 
claims  of  citizens  of  the  United  States,  for  services  rendered  to 
the  nation;  and  the  sum  of  sixty  thousand  dollars  is  appropri- 
ated for  this  purpose:  but  no  claims  against  individual  persons 
of  the  nation  shall  be  allowed  and  paid  by  the  nation."     The 
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appropriation  of  the  sum  of  $60;000,  in  the  above  clause,  is 
expressly  and  solemnly  made;  and  such  a  construction  must 
be  given  to  the  clause,  and  to  the  whole  treaty,  as  to  give  some 
reasonable  etfect  to  this  appropriation.  But  it  is  impossible  to 
give  any  such  effect  to  it,  except  by  treating  it  as  the  limit  to 
which  the  United  States  were  to  go  in  paying  the  claims  em- 
braced in  it.  If  the  full  amount  of  the  just  claims  referred  to, 
even  though  they  should  exceed  $60,000,  is  yet  lo  be  paid, 
the  appropriation  of  that  sum  was  worse  than  an  idle  waste  of 
words;  it  was  calculated  to  produce  ambiguity  and  dispute, 
where  it  was  perfectly  easy  to  avoid  both  by  simply  omitting 
the  specific  appropriation. 

As  we  have  Ho  authority  to  reject  this  appropriation,  thfe 
only  remaining  question  under  this  head  is  as  to  the  claims 
embraced  in  it.  Here,  it  must  be  admitted,  there  is  a  serious 
ambiguity  in  the  language.  The  appropriation  admits  Of  twb 
constructions:  it  tnay  apply  to  all  the  debts  and  claims  spoken 
of  in  the  clause— that  is  to  say,  the  just  debts  and  claims 
against  the  Cherokee  nation  held  by  citizens  of  that  nation, 
as  well  as  the  just  claims  of  citizens  of  the  United  Stales  ibr 
services  rendered.  But,  if  this  had  been  intended,  the  more 
accurate  and  natural  expression  would  have  been,  ^^  and  the 
sum  of  $60,000  is  appropriated  for  these  purposes;"  because, 
the  just  claims  ot  the  citizens  of  the  United  States  are  enu- 
merated in  th^  clause  as  a  second  class  of  cases,  and  the  striet 
grammatical  construction  of  the  phrase  ^^  for  this  purpose/'  cob- 
fines  it  to  this  latter  class.  I  construe  the  clause  as  though 
the  phraseology  had  been,  ^'  and  also  the  just  claims  of  citizens 
of  the  United  States  for  services  rendered  to  the  nation,  ibr 
which  purpose  the  sum  of  860,000  is  appropriated."  This,  I 
think,  is  the  precise  grammatical  effisct  of  the  language  used; 
and,  in  a  case  of  doubt,  the  grammatical  construction  shotfld 
be  preferred,  unless  plainly  repugnant  to  the  probable  intent. 
In  the  present  case,  the  grammatical  construction  will  produce 
no  injustice;  whereas,  the  extension  of  the  apiM-opriaiion  to 
both  classes  of  cases  enumerated  in  the  clause  might  do  great 
injustice.  It  is,  moreover,  in  accordance  with  the  statement  of 
Mr.  Schermerhorn,  who  informs  us  that  the  sum  of  $60,0i  0 
was  named  in  the  first  draught  of  the  article,  exclusively  widi 
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reference  to  the  last  description  of  claims.  It  is  true  this  gen- 
tleman also  thinks  that^  although  this  peculiar  appropriation 
was  intended  to  meet  the  claims  of  our  citizens  for  services 
rendered  to  the  Cherokee  nation ^  it  does  not  necessarily  limit 
the  amount  to  be  allowed  and  paid  to  ^GO^OOO^  in  the  aggre- 
gate, provided  the  just  claims  shall  actually  exceed  that  sum: 
an  opinion  from  which,  as  already  stated,  T  wholly  dissent. 
But,  the  information  given  by  him  as  to  the  origin  of  the  ap- 
propriation may  well  be  resorted  to,  where  the  language  is  ob- 
scure^ for  the  purpose  of  settling  the  construction. 

II  and  III.  In  answer  to  the  second  and  third  questions,  I 
can  only  observe  that^  in  my  opinion,  the  claim,  to  be  ^ju^ 
one  under  the  treaty,  must  be  for  services  of  a  lawful  nature, 
performed  at  the  instance  and  request  of  the  acting  authorities 
of  the  nation.  t 

I  am;  sir,  (fee,  &c., 

B.  P.  BUTLER. 

To  the  Secretary  op*  War. 


CONSENT  REaUISfTTE  TO  A  SALE  OF  INDIAN  RESERVES. 

A  genera]  approval  endorsed  on  an  Indian 's  petition  for  authority  to  alienate  his 
reserve,  under  the  treaty  with  the  Ottowas,  &c.,  of  the  29ih  August,  1821, 
is  a  valid  consent — such  having  in  1822  been  the  mode  adopted  by  the  Presi- 
dent for  the  exercise  of  his  supervision. 

Attorney  General's  Office, 

AprU  22, 1837. 
Sir:  I  have  attentively  considered  the  case  of  John  Thorn , 
as  stated  by  the  Commissioner  of  the  General  Land  Office,  in 
the  communication  enclosed,  in  your  letter  of  the  9lh  ultimo. 

It  appears  to  me  that,  under  the  circumstances  stated  by  the 
Commissioner,  the  conveyance  to  McKinstry,  and  consequently 
that  from  McKinstry  to  Thorn,  ought  to  be  supported. 

Many  of  the  Indian  treaties  are  so  framed  as  to  preclude  the 
execution  of  a  conveyance  by  the  Indian,  even  with  the  Presi- 
dent's consent,  until  after  the  designation  of  the  particular  tract 
to  which  the  grantor  is  entitled.    This,  however^  is  not  the 
Vol.  iu — 14 
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case  with  the  treaty  of  the  29th  of  August,  1S21,  with  the  Ot* 
towas^  Chippewas^and  Pottawatomies;  the  tracts  to  be  granted 
under  that  treaty  being  located  with  siiflScient  precision  in  the 
treaty  itself,  as  to  enable  the  parties  to  judge  of  their  situa- 
tion and  Talue;  and  th^e  being  no  restraint  on  the  power  of 
alienating  the  interest  acquired  by  the  parties^  except  that  it 
be  done  with  the  consent  of  the  President. 

Whether  it  was  expedient  to  give  such  permission  before 
the  actual  designation  of  the  tract  to  which  Chaudonui  and 
Daze  were  entitled^  or  not,  was  a  question  of  discretion,  to  be 
settled  exclusively  by  the  President. 

The  petition  to  President  Monroe,  on  the  8th  of  August^ 
1822,  by  these  Indians,  is  explicitly  for  permission  to  sell  and 
convey  in  fee  simple  one  of  the  two  sections  of  land  granted 
to  Cbaudonai,  adjoining  to  the  tract  granted  to  J.  B.  La  Leme^ 
and  also  the  section  of  land  granted  to  Daze.  The  President^ 
after  causing  the  substance  of  the  petition  to  be  endorsed 
thereon,  subjoins  to  such  endorsement  the  words,  ^'Ap- 
proved— Jyies  Monroe." 

It  appears  from  the  Commissioner's  letter,  that  at  that  time 
no  formal  regulation  had  been  prescribed  by  the  President  in 
relation  to  the  manner  of  conveying  Indian  reservations;  and 
even  were  it  otherwise,  this  express  certificate  of  approbation 
by  the  President  would  probably  be  an  adequate  permission^ 
within  the  meanuig  of  the  treaty;  because,  the  whole  matter 
being  left  to  the  President,  he  would  at  all  times  possess  the 
power  to  dispense  with  his  own  regulations. 

It  is  not  now  usual  to  grant  a  general  permission  to  sell,  but 
the  permission  given  by  President  Monroe  was  no  doubt  in  cod« 
formity  with  the  practice  then  observed  in  such  cases;  and 
though  certainly  not  well  adapted  to  protect  the  interests  of  the 
Indian  grantor,  we  cannot,  for  that  reason,  deny  its  validity. 

I  have  the  honor  to  be,  with  great  respect,  your  obedient 
servant, 


B.  F.  BUTLER. 


To  the  Hon.  Levi  Woodbvry, 

Secretary  of  the  Treaeury. 
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A  lailure  to  pay  for  «  pre-«»pCion  bffore  a  public  sale  of  tbe  lands  in  which  it  ii 
•ituatedf  forfeita  Ae  right,  and,  comequently,  the  right  to  select  eighty  acm 
elsevhere;  it  may  be  saved,  hovever,  by  a  tender  of  payment  in  due  time. 

A  tender  for  the  original  tract  and  for  (he  tracts  ssfected,  with  a  condition  thai 
die  first  ahdU  Bot  be  leeeiTed  without  the  ktler^  is  a  faod  lender,  provided  a0 
the  tracts  sk  liable  tto  be  selected ;  otherwise,  noL 

A  pre-emptor  may  float  a  tract  returned  as  a  regular  half-quarter  section,  and 
two  pre^emptors  amy  float  tracts  that  do  not  in  the  aggregate  exceed  16U  acres* 
He  may  «eleetsabdivi8ion8  of  flraotions  where  the  land  district  contains  »o 
Kgular  Jialf^iiiariersv  but,  in  such  eases,  eheuld  be  confined  to  those  conlaiA- 
ing  the  least  excess  over  eighty  acres. 

Where  the  district  contains  regular  half-barters,  the  two  floats  cannot  take 
fractions  which,  antted,  amount  to  over  1^  acres. 

Designating  a  tract  before  the  coming  in  of  a  plat,  so  as  to  ^able  the  proper 
'Oflicer  to  locate,  is«iflicient.  Error  in  description  is  not  fatal,  if  the  tmct  be 
identified. 

Attorney  GsirsaAL's  Office, 

Jpri/ 27, 1837. 
StR:  In  the  case  of  Browa,  Reynolds,  and  others,  brought 
before  yon  by  appeal  from  the  decision  of  the  Commissionmr 
of  the  General  Land  Office,  and  referred  to  me  by  your  letter  of 
the  3d  instant,  it  appears  that  Messrs.  Brown  and  Reynolds 
had  originally  an  aoknowledged  right  under  the  pre-emption  act 
of  May  29,  1830,  to  the  northwest  qnarter  of  section  33,  in 
virUie  of  joint  cultiiration  and  possession,  and,  in  consequence 
thereof^  each  had  also  a  right  toJhaU  of  eighty  acres  elsewhere ; 
that  imdcr  an  instntction  from  the  General  Land  Office^  rea* 
deied  necessary  by  the  absence  of  die  plats  of  survey,  thetf 
claims  as  well  to  the  tmct  cultivated  -as  to  the  tracts  designated 
for  the  accruing  ^/fsoto,  were  registered;  that  it  was  afterwarda 
discoveied  that  the  latter  tracts  exceeded  each  the  quantity  of 
eighty  acres,  for  which  reason  the  land  officers  re&sed  to  per- 
mit  the  entries^  that  Messrs*  Brown  and  Reynolds  refiised  to 
pay  for  the  tract  cultivated,  unless  their  claims  to  the  tracts 
designated  asjSao^s  were  vecognised,  and  payment  received  for 
them  at  the  same  time,  but  offered  to  malce  payment  for  all; 
that  matters  stood  in  this  condition  until  the  tract  cultivated 
was  proclaimed  for  sale,  and  not  having  been  purchased  and 
paid  for  by  Brown  and  Reynolds,  or  sold  at  public  sale,  it  was 
subsequently  sold  at  private  sale  to  one  Xnewis;  and  that  in  the 
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mean  time  the  tracts  claimed  d»  floats  were  also  awarded,  under 
the  pre  emption  law  of  1834..  to  other  persons;  but  no  patents* 
have  yet  issued.  In  this  state  of  the  case  you  propose  to  me 
the  following  questions: 

^'  1.  Messrs.  Brown  and  Reynolds  having  fidled  to  make 
payment  on  the  tract  occupied  and  cultivated,  and  from  which 
their  floating  rights  were  derived  before  the  commencement  of 
the  public  sale,  as  required  by  the  act  of  May,  1830,  and  the 
instructions  of  the  Land  Office;  or  to  make  any  tender  of  pay* 
ment  prior  to  that  period,  unless  upon  the  condition  that  the 
tracts  claimed  to  \)e  floated  should  be  awarded  to  them  and  paid 
at  the  same  time:  does  it  not  follow,  as  a  necessary  consequence 
of  such  neglect  and  refusal,  that  they  have  forfeited  their  right 
to  all?" 

"  2.  If  a  timely  tender  for  the  whole  be  regarded  as  a  legal 
tender  for  a  part,  and  it  is  held  that  their  rights  are  in  no  way 
impaired  by  the  failure  to  make  payment  for  the  land  to  which 
the  ^flo€^s^  were  appurtenant:  is  not  their  claim  to  the  tracts 
designated  as  floats  illegal  and  void,  for  the  reasons  assigned 
by  the  district  land  officers  in  their  tetter  of  Ae  26th  October, 
1836?" 

In  answer  to  these  questions  I  have  the  honor  to  state  the 
following  propositions,  as  the  result  of  my  reflections  on  the 
subject: 

1 .  A  failure  to  make  the  proof  and  payment  required  for  the 
tract  occupied  and  cultivated,  and  from  which  the  floating 
rights  are  derived,  before  the  day  appointed  for  the  commence* 
ment  of  the  sales  of  the  public  land  including  such  tract,  wilt,  ^ 
as  a  general  rule,  involve  a  forfeiture  of  all  the  privileges  held 
out  by  the  act,  not  only  in  respect  to  the  tract  occupied  and 
cultivated,  but  in  respect  to  those  tracts  which  might  otherwise 
have  been  claimed  under  the  floating  rights.  This  is  the  ne» 
cessary  efiect  of  the  fourth  section  of  the  act  of  May  29, 1830, 
which  provides  that  none  of  the  provisions  of  the  act  shall 
<<  be  available  to  any  person  or  persons  who  [shall]  fell  to  make 
the  proof  and  payment  required  before  the  day  af^inted  for 
the  commencement  of  the  sales  of  lands  including  the  tract  or 
tracts  on  which  the  right  of  pre  emption  is  claimed." 

2.  A  tender  of  payment  made  in  due  time,  and  of  therequi- 
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site  amount,  is  sufficient,  in  ordinary  cases  between  individ* 
uals^  to  save  the  rights  of  the  party  making  the  tender;  and, 
in  cases  of  executory  agreements,  will  entitle  him,  in  a  court 
ef  equity,  to  a  specific  performance  of  the  contract. 

The  same  principle,  in  my  judgment,  should  be  applied  by 
the  General  Land  Ofiloe  to  cases  arising  under  the  land  laws. 

3.  A  tender  of  payment  (or  the  tract  occupied  and  culti- 
vated,  and  for  certain  other  tracts  claimed  as  accruing  Jfoa/j, 
though  coupled  with  the  condition  that  the  sum  applicable  to 
the  primary  tract  shall  not  be  received  by  the  land  officers  un- 
less  the  claimants  are  also  allowed  to  purchase  the  tracts  desig- 
nated by  them  under  their  /hating  rights,  and  with  a  refusal 
to  pay  for  the  tract  occupied  and  cultivated,  unless  the  others 
can  also  be  purchased  by  the  parties,  ought,  in  my  opinion,  to 
save  the  rights  of  the  parties  making  the  tender  to  off  the  tracts 
referred  to;  provided  it  shall  appear  that  the  tracts  designated 
«nder  the  floating  rights  were  liable  to  be  purchased  under 
such  rights,  at  the  time  when  the  tender  was  made.  But  I 
think  that  parties  making  a  tender  in  this  way  incur  the  duty 
of  showing  that  the  tracts  claimed  as  accruing  floats  were  really 
such  as  they  had  a  legal  right  to  purchase  under  the  law;  and 
that  if  it  turns  out  that  they  had  no  right  to  claim  such  tracts, 
the  whole  tender  will  be  vitiated.  In  other  words,  the  party 
making  a  tender  in  this  form  does  it  at  his  own  peril;  and  if  it 
proves  to  be  bad  in  part,  it  must,  as  a  consequence  of  the  char- 
acter  he  has  given  it,  be  bad  for  the  whole. 

The  above  principles,  when  applied  to  the  case  before  me, 
would  seem  to  place  the  claim  of  Messrs.  Brown  and  Reynolds 
to  the  tracts  designated  by  them  as  accruing  floats,  on  the  same 
footing  on  which  it  stood  when  they  made  the  tender  of  pay- 
ment; and  to  reduce  the  whole  case  to  the  question  whether 
or  not  they  were  at  that  time  entitled  to  select  the  tracts  so 
designated  by  virtue  of  their  floating  rights. 

The  district  land  officers  think  their  claim  to  those  tracts  was 
illegal  and  void,  for  certain  reasons  specified  in  their  letter  to 
the  Commissioner;  to  the  sufficiency  of  which  reasons  you 
have  called  ray  attention  in  the  second  of  the  above  questions* 

1 .  On  recurring  to  that  letter,  I  find  that  the  claims  of  Messrs. 
Reynolds  and  Brown  to  the  tracts  designated  under  their  float- 
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htg  rights  weie  rejected  bjr  the  land  oficeis  because  the  tract 
selected  by  each  eoatained  more  than  eigkijf  acfes;  those  ofK- 
eers  being  of  opinioR  that  the  law  en  this  point  was  impera«> 
tive^  and  that  it  left  with  them  no  diecietion  to  alow  such  ar 
claim. 

The  Commissioner  of  the  General  Land  Office,  in  his  letter 
of  the  7th  of  September,  1S36,  makes  the  following  obserra- 
tions  on  this  objection:  ^^Ftorn  the  last  sarvey  of  this  town- 
ship,  it  would  appear  that  the  tract  claimed  by  Biewn  may 
not  contain  so  much  as  eighty  acres;  biftt  as  the  west  line  of 
tot  A  is  not  continned  in  the  last  plat,  (the  half-mile  line,  a» 
was  done  im  the  former  plat,)  the  contents  eaanot  be  correctly- 
ascertained  until  the  surveyor  general  makes  ^uch  subdivision. 

<^It  has  been  decided  by  rtiis  office,  as  pie- emptors  fteqnently 
select  tracts  on  which  to  locate  their  floats  containing  less  than 
eighty  acres,  and  are  tfius  deprived  of  pan  of  the  numbev  of 
acres  to  which  they  were  entitled  under  the  law,  in  cases  where- 
a  claimant  selects  a  half  quarter  of  a  section  ou  which  to  locate* 
his  float,  which  contained  a  few  acres  moie  tfian  the  eighty 
mentioned  in  the  law,  to  permit  such  location  to  be  petfected."' 

Where  the  tract  selected,  though  it  may  contain  a  few  mose* 
acres  than  eighty,  is  yet  returned  in  the  surveys  a^aki^'quar^ 
ter  aeetUmy  I  have  no  doubt  the  preemptoi  should  be  allowed 
to  purchase  it.  The  first  section  of  the  act  of  May  29,  1830^ 
provides  <'  that  the  settler  or  occupant  may  enter  with  the  regis- 
ter of  the  land  office  ibr  the  district  in  which  such  lands  may 
lie,  bf  legal  suMMsions^j  any  number  of  acres  not  more  than 
one  hundred  and  sixty,  er  a  quarter  secHouy  to  include  his  im* 
provements;^'  and  although  the  second  section,  which  relatea 
to  cases  of  joint  cultivation,  merely  says  that  ^^  in  such  case 
the  said  settlers  shall  each  be  entitled  to  a  pre  emption  oieighh^ 
acres  of  land  elsewhere  in  said  land  district,^'  and  makes  no 
mention  of  legeU  subtRvisions  nor  of  halfqumrier  seetwrts,  yet, 
as  the  two  sections  are  in  pari  nwicrid^  there  can  be  no  objec- 
tion to  the  pre  emptor's  taking,  under  hiisjioating  right,  any 
tract  returned  as  a  half-quarter  section,  (which  is  a  legal  sub- 
division,) even  though  it  may  chance  to  contain  a  little  over 
eighty  acres. 

I  think,  also,  that  where  the  tracts  designated  by  the  two 
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joioi  ^pse-empUitSy  under  thmJUmUner  rights,  do  not  together 
exceed  one  bundled  and  sixty  afsres,  they  ought  to  be  atto^rod 
to  purchase  them>  notwitbetanding  one  of  them  may  containr 
more  than  eighty  acres-HMich  a  ease  bekig  cieariy  within  the 
equity  of  the  iav.  And  where  the  tract  contains  no  regulav 
qaarter  sections  of  eighty  acres,  liable  to  selection  under  jfocrf* 
img  rights,  the  equity  of  the  law  may  also  entitle  the  pre^ 
emptor  to  select  a  fractional  division,  containing  a  larger  quan** 
tity  of  acies — such  a  course  being  necessary  to  prevent  the 
frilure  of  the  privilege.  It  would  seem,  however,  that  in  such 
eases  the  pre  emptor  should  conform  as  nearly  as  may  be  to 
die  provisions  of  the  law,  and  should  therefore  be  confined  to 
fraetioual  divisions  containing  the  least  excess  over  eighty 
acies« 

Where  there  ase  regultur  half  quarter  sections  of  eighty  acres 
liable  to  selections,  and  the  joint  pre  emptors  choose,  under 
tbeirjhmimg  rights,  to  take  each  a  fractional  division,  it  seems 
lo  me  that  they  shouU  be  confined  to  tracts  which,  in  the  ag# 
gregate,  do  not  exceed  one  hundred  and  sixty  acres.  To  allow 
them  to  purchase  more,  without  necessity,  is  not  only  repugn 
nant  to  the  words  of  the  law,  but  to  its  spirit  and  evident 


How  far  the  foregoing  views,  should  they  b^  adopted  by 
you,  may  affect  the  present  case,  I  have  not  the  requisite  in- 
formation  to  determine. 

2.  The  district  land  officers  Object  to  both  the  claims,  that 
there  are  no  such  tracts  represented  on  the  maps  as  those  desig- 
nated by  Messrs.  Brown  and  Reynolds  in  the  abstract. 

I  do  not  find  in  their  letter  a  sufficiently  perspicuous  state* 
ment  of  the  &cts  to  enable  me  to  determine  the  effect  of  this 
objection  in  this  case,  and  I  must  therefore  confine  myself  to  a 
statement  of  the  principles  which  I  think  applicable  to  it. 

It  is  sufficient,  in  my  opinion,  that  the  party  entitled  to  a 
Jhaiimg  right  should  designate  the  land  he  claims  to  purciiase 
under  that  right,  with  such  certainty  as  to  enable  the  proper 
officers  to  locate  it* 

An  error  in  the  description  will  not  be  fatal  to  his  claim,  pro- 
vided the  material  particulars  are  so  specified  as  to  identify  the 
tiacu 
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3.  Some  remarks  are  made  by  the  land  officers  in  their  letter 
concerning  the  effect  of  the  new  surveys  made  under  the  act 
of  the  6th  of  April,  1832.  I  am  of  opinion  that  those  surveys 
cannot  affect  this  case^  because  the  act  is  expressly  confined  to 
such  public  lands  as  might  be  ^^  offered  at  private  sale,"  after 
the  first  day  of  May  then  next,  and  cannot  by  any  just  latitude 
of  construction  be  carried  back  to  embrace  pre-emptianer$  un* 
der  the  act  of  1830. 

4.  It  is  objected  by  the  land  officers,  to  the  claim  of  Brown^ 
that  the  very  tract  selected  by  him  was  also  claimed  by  one 
Stone,  upon  an  allegation  that  he  had  cultivated  it;  and  by 
one  Gamer,  under  a  floating  right;  and  that  the  names  of  Stone 
and  Gamer  both  preceded  the  name  of  Brown  on  the  abstiaci 
prepared  by  the  land  officers,  each  name  being  followed  by  the 
designation  of  the  tract  claimed  by  Brown.  It  does  not  appear 
to  me  that  there  is  any  force  in  this  objection.  The  land 
officers  state  that  Stone's  claim  was  abandoned  in  consequence 
of  its  being  found  that  his  tenements  were  on  an  adjoining  tract 
which  he  elected  to  take;  and  Garner  did  not  follow  up  his 
claim  by  an  offer  to  pay  in  due  season. 

I  believe  the  material  questions  of  law  arising  in  this  com- 
plicated case  are  sufficiently  met  in  the  above  remarks;  and 
have  the  honor  to  remain, 

Yery  respectfliUy,  your  obedient  servant, 

B.  P.  BUTLER. 
The  Hon.  Levi  Woodbury, 

Secretary  sf  the  TVeagury. 


DAMAGES  FOR  THE  UNLAWFUL  DETENTION  OF  VESSELS. 

Where  a  merchant  vessel  vas  detained  by  the  agent  of  the  United  States,  al 
Buenos  Ayres,  and  by  him  sent  to  the  United  States,  and  an  act  of  Congress 
was  subsequently  passed  directing  the  actual  loss  to  the  owner  to  be  ascer- 
tained and  paid,  and  the  Fifth  Auditor  had  disallowed  a  portion  of  the  items 
claimed->HXLD|  that  the  owner  is  entitled  only  to  the  actual  loss  sastained.— 
(1  Johnson's  Reps.,  134;  3  Wheaton's  Reps.,  246;  9  do.,  362;  13  Johnson, 
141,  561;  3  Cranch's  Reps.,  64.) 

The  loss  of  the  use  of  a  vessel  thus  detained,  during  her  detention,  was  the 
first  and  most  direct  consequence  of  that  detention;  the  damage  occasioned 
thereby  is  not  constnictiTe  and  consequential,  but  actual,  positive,  and  real. 
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The  Auditor  may  adopt  the  principle  of  difference  in  value,  or  demurrage,  as 
the  standard  of  hie  action;  adding  thereto,  in  either  case,  such  additional  al- 
lowances as  will  meet  the  actual  loss  of  the  party.  Where  the  difference  in 
Talue  is  adopted  as  the  standard,  interest,  and  personal  and  other  expenses, 
are  to  be  added;  where  demurrage  is  the  standard,  all  necessary  expenses,  net 
relating  to  the  use  or  management  of  the  vessd,  are  to  be  allowed  ia  addi* 
tion. 

This  opinion  proceeds  with  instructions  to  the  Auditor,  as  to  proper  allowances 
in  case  either  mode  of  ascertaining  the  loss  is  adopted,  and  discusses  the  doc- 

*  trine  of  damages. 

Attorney  General's  OrncE, 

May  90  y  1837. 

Sir:  I  have  duly  considered  the  several  questions  referred  to 
me  in  the  case  of  Mrs.  O'SuUivan^  and  will  now  proceed  to  state 
my  opinion  thereon. 

The  act  to  provide  for  the  settlement  of  the  claim  of  Mrs. 
O'Sallivan,  approved  July  2,  1836,  enacts  "that  the  Secretary 
of  the  Treasury  be,  and  he  is  hereby,  authorized  and  directed  to 
cause  the  claim  of  Mary  O 'Sullivan,  widow  and  executrix  of 
John  O'SulIivan,  deceased,  to  be  examined  by  the  accounting 
officers  of  the  Treasury;  and  that  there  be  allowed  and  paid  to 
the  said  Mary  O'SulIivan,  out  of  any  money  in  the  Treasury 
not  otherwise  appropriated,  the  amount  of  actual  loss  which 
may  be  shown,  to  the. satisfaction  of  the  Secretary  of  the  Treas- 
ury, to  have  been  sustained  by  the  said  John  O'SulIivan,  in 
consequence  of  the  act  of  the  iate  John  M.  Forbes,  commercial 
and  political  agent  of  the  United  States  of  America  at  Buenos 
Ayres,  in  detaining  the  vessel  of  the  said  John  O'SulIivan,  in  the 
year  1823,  and  causing  her  to  be  sent  to  the  United  States." 

[Here  follows  the  account  as  passed  by  the  Auditor,  which 
is  omitted.] 

In  this  state  of  the  case,  the  Auditor  requests  that  the  follow* 
ing  questions  may  be  submitted  for  my  opinion.  I  copy  them 
as  stated  by  the  Auditor,  with  his  observations  thereon: 

"1.  Is  the  claimant  entitled,  within  the  terms  and  intention 
of  the  act,  to  compensation  for  the  deprivation  of  the  use  of  the 
vessel  during  her  detention?" — "In  the  opinion  of  the  Auditor, 
concurred  in  by  the  Secretary  of  the  Treasury,  that  is  a  con- 
structive and  consequential,  and  not  an  actual  loss." 

"2.  If  she  be  entitled  to  such  compensation,  is  demurrage, 
at  a  certain  estimated  per  diem  rate^  as  customary  among  mer* 
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chants,  the  proper  mode  for  its  allowance?" — ^^^In  my  opinion^ 
this  mode  might  be  adopted^  but  as  an  alternative  and  substi* 
tuto  for  that  already  adopted,  and  would  require,  if  adopted,  the 
deduction  of  ail  the  allowances  already  made;  demurrage  being 
allowed  usually  among  merchants,  with  the  view  to  cover  all 
kinds  of  losses.  The  claimant,  on  the  contrary,  claims  that^ 
if  the  demurrage  be  allowed,  a  portion  only  of  the  allowances 
already  made  (to  wit,  $7,883  14)  ought  to  l)e  deducted;  and 
that  the  allowance  of  $6,420  for  depreciation  of  value  in  the 
vessel,  from  the  causes  referred  to  in  her  argument,  and  the 
iJlowance  of  $548  08  for  the  cost  uf  the  marshal's  sale,  ought 
not  to  be  deducted." 

"3.  To  which  of  the  three  points  of  time  ought  the  deten< 
tion  and  demurrage  to  be  considered  as  extending:  the  date  of 
the  marshal's  sale — 21st  January,  1 824;  the  date  of  the  delivery 
of  the  register — 12th  February,  1824;  or  the  date  of  the  com* 
pletion  of  the  repairs,  when  the  vessel  was  ready  for  sea — tho 
6th  May,  1824? 

<<4.  Is  the  claimant  entitled  to  compensation  for  the  personal 
expenses  of  Mr.  O'Sullivan,  as  referred  to  in  her  statement^ 
and  in  the  deposition  of  Mr.  Smith,  of  July  29,  1836^  oi 
not?" — <4n  my  opinion,  the  claim  is  inadmissible." 

The  act  of  Congress  for  the  settlement  of  the  present  claim 
Igrovides,  subsantially,  the  same  rule  of  compensation  as  thai 
adopted  by  the  courts  in  cases  of  admiralty  jurisdiction  and  of 
marine  torts,  where  the  act  complained  of  is  not  accompanied 
by  circumstances  entitling  the  party  to  speculative  or  vindictive 
damages.  In  all  such  cases  the  owner  is  only  allowed  to  re- 
cover for  the  actual  loss  sustained  by  him.  It  is  only  whea 
the  illegal  seizure  or  detention  was  prompted  by  corrupt  motives, 
or  was  accompanied  by  gross  misconduct,  that  damages  beyond 
a  &ir  indemnification  for  actual  losses  are  allowed  to  be  giveo 
by  the  jury,  or,  in  admiralty  cases,  awarded  by  the  court.  In 
cases  of  this  description,  the  loss  of  expected  profits,  where  m 
voyage  is  broken  up>  and  other  contingent  and  speculative  loss* 
es,  are  taken  into  the  account;  and  sometimes  smart-money ^ 
or  vindictive  damages,  are  also  allowed. 

The  seizure  of  a  vessel,  or  of  a  vessel  and  cargo,  by  a  collec- 
tor or  other  officer,  in  good  faith,  and  for  an  alleged  breach  of 
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die  laws  which  has  no€  actually  occurred ,  belongs  to  the  first 
of  these  classes;  the  damages  of  the  owner  being  always  limited 
in  such  cases  to  the  actnal  loss  sustained  by  him  in  conse* 
quence  of  the  illegal  seizure  or  detention  of  his  vessel.  As  it  is 
die  practice  of  Congress  to  assume  the  payment  of  the  damages 
so  recovered^  it  may  well  be  presumed  that  the  distinction  be- 
tween this  class  of  cases,  and  those  in  which  specidative  or 
yindictive  damages  ate  allowed  >  was  kept  in  view  in  the  en- 
aetmenrof  the  present  law.  The  adjudged  cases,  in  which 
recoveries  have  been  had  against  officers  acting  in  good  fieuth, 
and  in  which  Congress  afterwards  made  provision  for  indemni« 
fying  the  officer^  may^  therefore^  with  great  iMt>priety,  be  re» 
ierred  to  for  the  purpose  of  ascertaining  the  manner  in  which 
the  rule  is  canied  into  effect.  The  following  are  cases  of  this 
description: 

Woodkam  vs.  OtsUion,  (1  Johns.  Reps.  134.)  The  ship  of 
the  plaintiff  had  been  seized  by  order  of  the  defendant,  as  col- 
lector for  the  port  of  New  York,  for  an  allegod  breach  of  the 
revenue  laws^  but,  as  it  subsequently  appeared ,  without  sufficient 
cause.  The  ship  remained  in  tlie  custody  of  the  marshal  be« 
tween  ten  and  eleven  months,  when  she  was  restored  to  the 
plaintiff,  and  eight  days  afterwards  sold  by  auction  to  the  high« 
est  bidder,  for  a  price  much  less  than  that  for  which  she  could 
have  been  sold  at  the  time  of  her  seizure.  It  was  held  by  the 
supreme  court  of  the  State  of  New  York,  that  the  difference 
between  those  sums,  together  with  the  actual expenaes  incurred, 
and  inleresi  on  the  amount,  constituted  a  just  and  proper  meas- 
ure of  damages.  Ifl  this  case  the  vessel,  at  the  time  of  her 
seizure,  was  lying  in  the  port  to  which  she  belonged;  and  the 
owner  intended  to  sell  her,  and  not  to  send  her  on  a  voyage.  It 
was  also  proved  that  vessels  had  fallen,  during  the  detention  of 
the  plaintiff *8  ship,  one- third  in  value. 

In  the  case  of  Hoyt  vs.  Gelston  4*  Sckenck,  (13  Johns.  Reps ., 
141,  561;  and  3  Wheaton's  Reps.,  246,)  the  ship  American 
Eagle,  belonging  to  the  plaintiff,  had  been  illegally,  but  with- 
out any  malice  or  other  improper  motive,  seized  by  the  defend- 
ants,  the  collector  and  surveyor  of  the  port  of  New  York.  Res- 
titution being  decreed  by  the  district  court,  the  owner  afterwards 
brought  an  action  of  trespass  in  the  supreme  court  of  New  York^ 
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and  recovered  the  difference  between  the  value  of  the  vessel  at 
the  time  of  her  seizure,  antl  the  appraised  value  at  the  time  of 
her  restoration,  with  interest,  and  ivith  «  considerable  addi* 
tional  sum,  the  particulars  of  which  do  not  appear  in  the  reports 
of  the  case. 

In  the  case  of  the  Charming  Betsey y  (2  Cranch's  Reps.,  64,) 
captured  by  Commodore  Murray,  and,  after  the  sale  of  cargo  in 
the  island  of  Martinique,  sent  into  the  United  States,  but  or- 
dered to  be  restored  to  the  claimants,  on  account  of  the  ille- 
gality of  the  seizure,  the  Supreme  Court  of  the  United  States 
directed  the  actual  prime  cost  of  the  vessel  and  cargo,  with 
interest  thereon,  including  the  insurance  actually  paid,  and 
such  expenses  as  were  necessarily  sustained  in  consequence  of 
bringing  the  vessel  into  the  United  States,  to  be  adopted  as  the 
standard  of  damages. 

In  the  case  of  the  Apollony  (9  Wheaton's  Reps.,  362,)  the 
collector  of  St.  Mary's  had  seized  the  vessel  and  cargo,  in  good 
fiiith,  for  a  supposed  breach  of  our  revenue  laws;  but  none 
having  actually  taken  place,  a  decree  of  restitution  and  for 
damages  was  pronounced.  An  appeal  was  taken  from  the  dis- 
trict to  the  circuit  court,  and  from  the  latter  to  the  Supreme 
Court  of  the  United  States;  by  which  the  following  items  of 
damages  were  allowed: 

1.  Demurrage  of  the  ship  from  the  time  of  seizure  to  her 
restoration.  2.  The  difference  between  the  amount  of  sales  of 
the  cargo  (which  was  sold  under  a  perishable  monition)  and  the 
net  proceeds  of  the  sales  restored  to  the  claimants.  3.  Travel- 
ling expenses  of  the  second  captain  to  Savannah,  on  the  busi- 
ness of  the  ship.    4.  Necessary  counsel  fees. 

In  each  of  the  foregoing  cases.  Congress  passed  acts  indem- 
nifying the  officer  to  the  full  extent  of  the  recovery  agninst  him. 
(Laws  of  the  United  States,  vol.  4,  p.  91;  vol.  3,  p.  367;  vol. 
6,  p.  282;  vol.  7,  p.  269.) 

It  will  be  seen,  from  the  cases  cited,  that  the  mode  adopted 
by  the  Auditor  in  the  present  instance  is  usually  adopted  by 
the  courts  where  the  property  has  been  destroyed  or  injured  in 
value  by  the  seizure;  and  that,  in  cases  of  detention  merely, 
demurrage  is  considered  as  the  most  appropriate  method  of  esti- 
mating the  loss.    In  the  case  of  Wood/iam  vs.  Gelsion,  the 


Digitized  by  VjOOQIC 


TO  THE  SECRETART  OF  THE  TREASURY-   221 

Damsgei  for  the  Unlawful  Detention  of  YesteU^ 

plaintiff's  counsel  objected  to  the  demurrage,  and  insisted  on 
the  other  mode  of  compensation ,  (which  was  allowed  by  the 
conrty)  on  the  ground  that,  as  the  shiphad  fallen  in  value,  de- 
murrage would  not  cover  the  whole  loss.  On  the  other  hand, 
in  the  case  of  the  ApoUony  where  the  'detention  was  but  short, 
the  Supreme  Court  of  the  United  States  considered  demurrage 
(in  that  case  objected  to  by  both  parties)  as  the  true  mode  of 
liquidadng  the  loss.  Mr!  Justice  Story,  in  delivering  the  opin- 
ion of  the  court,  uses  the  following  language: 

*^The  principal  arguments  against  this  decree  have  beendi* 
rected  to  the  allowance  of  demurrage  as  a  just  measure  of  com- 
pensation. The  Attorney  General  contends  that  it  ough^  (o  be 
disallowed,  as  far  too  high  a  compensation;  the  counsel  for  the 
tibellant,  as  an  allowance  unreasonably  low.  This  court,  on 
various  occasions,  has  expressed  its  decided  opinion  that  the 
probable  profits  of  a  voyage,  either  upon  the  ship  or  cargo,  can- 
not furnish  any  just  basis  for  the  computation  of  damages  in 
cases  of  marine  tort.  This  basis  has  accordingly  been,  in  ' 
every  instance,  rejected.  Where  the  vessel  and  cargo  are  lost 
or  destroyed,  the  just  measure  has  been  deemed  to  be  their 
actual  value,  together  with  interest  upon  the  amount  from  the 
time  of  the  trespass.  Where  there  has  been  a  partial  injury 
only,  that  loss  being  ascertained,  a  similar  role  has  been  ap- 
plied. Where  the  property  has  been  restored  after  detention, 
demurrage  daring  the  period  has  been  generally  allowed  for 
the  vessel,  and  interest  upon  the  value  of  the  cargo.  Where 
the  vessel  and  cargo  have  been  sold,  the  gross  amount  of  the 
sales,  together  with  interest,  has  been  adopted  as  a  feir  recom* 
pense;  and  the  addition  of  ten  per  cent,  has  been  sometimes 
made  where  the  property  was  sold  under  disadvantageous  cir- 
cumstances, or  had  not  arrived  at  the  country  of  its  destina- 
tion. Such,  it  is  believed,  have  been  the  rules  most  generally 
adopted  in  practice  in  cases  which  did  not  call  for  aggravated 
or  vindictive  damages.  And  it  may  be  tnily  said,  that,  if  these 
rules  do  not  furnish  a  complete  indemnification  in  all  cases, 
they  have  so  much  certainty  in  their  application,  and  such  a 
tendency  to  suppress  expensive  litigation,  that  they  are  entitled 
to  some  commendation  upon  principles  of  public  policy. 

<^  But  it  is  now  said  that  demurrage  always  arises  ex  con- 
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iradUj  aod,  therefore^  cannot  furnish  any  rule  of  compensation 
in  cases  of  tort.  The  practioe  in  courts  of  admiralty  has  cer- 
tainly been  otiierwise;  and  thovvery  eases  cited  at  the  bar  show 
that  no  distinction  has  been  taken ,  as  to  its  application,  be- 
tween cases  of  contract  and  cases  of  tort.  In  truth,  demurrage 
is  merely  an  allowance  or  compensation  for  the  delay  or  deten* 
tion  of  a  vessel.  It  is  often  a  matter  of  contract,  but  not  neces- 
sarily so.  The  very  circumstance  that,  iii^  ordinary  commercial 
voyages,  a  particular  sum  is  deemed  by  the  parties  a  fair  com- 
pensation for  delays,  is  the  very  reason  why  it  iS;  and  ought 
to  be,  adopted  as  a  measure  of  compensation  in  cases  ex 
delicto.  What  fairer  rule  can  be  adopted  than  that  which 
founds  itself  upon  mercantile  usage  as  to  indemnity,  and  fixes 
a  recompense  upon  the  deliberate  consideration  of  all  the  cir- 
cumstances attending  the  usual  earnings  and  expenditures  in 
common  voyages?  It  appears  to  us  that  an  allowance  by  way 
of  demurrage  is  the  true  measure  of  damages  in  all  cases  of 
mere  detention,  for  that  allowance  has  reference  to  the  ship's 
expenses,  wear  and  tear,  and  common  emj^oyment.  Every 
other  mode  of  adjusting  compensation  would  be  merely  specu- 
lative, and  liable  to  the  greatest  uncertainties." 

It  will  also  be  seen  that,  whichsoever  of  these  modes  may 
be  adopted,  the  courts  uniformly  sanction  certain  additional 
allowances,  varying  according  to  the  nature  and  circumstances 
of  the  case,  and  intended  to  meet  the  actual  loss  of  the  party. 
Thus,  where  the  difference  in  value  is  adopted  as  the  stand- 
ard, interest  and  personal  and  other  expenses  are  added;  where 
demurrage  is  the  standard,  all  necessary  expenses  not  relating 
to  the  use  or  management  of  the  vessel  are  allowed..  In  ac- 
cordance with  this  practice,  if  the  mode  adopted  by  the  Auditor 
be  adhered  to,  the  following  additional  allowances  should  be 
made: 

1.  Interest  on  the  prime  cost  of  the  vessel,  from  the  time  of 
her  seizure  to  the  time  when  she  was  fully  restored  to  the  pos- 
session of  the  owner  by  the  delivery  of  the  new  register — that 
is  to  say,  the  12th  of  February,  1824.  It  is  obvious  that  the 
difference  in  the  value  of  the  vessel  is  not  the  whole  loss  sus- 
tained. The  beneficial  use  of  the  vessel  is  also  lost  to  the 
party  during  the  whole  period  of  the  detention;  and,  for  this 
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1  MS,  interest  on  her  prime  Talne  is  bat  the  lowest  rate  of  in* 
demnification. 

2.  Seamen's  wages  from  Buenos  Ayres  to  New  York,  as  ap* 
pears  by  the  account  of  the  disposition  of  the  proceeds  of  the 
sale  in  New  York,  $473  62.  This  item  stands  on  the  same 
footing  as  the  expenses  at  Buenos  Ayres  and  the  cost  of  the 
sale,  both  of  which  were  allowed  by  the  Auditor;  and  I  pre- 
same  was  omtted  firom  inadvertence,  the  Auditor's  attention 
being  particularly  called  to  it. 

3.  Personal  expenses  of  Mr.  O'SuUivan  while  waiting  at 
Cadiz,  returning  home,  and  seeking  the  recovery  of  his  vessel* 
Expenses  of  this  nature  are  usually  allowed  in  the  reported 
cases,  and  in  the  present  instance  ought,  in  my  judgment,  to 
be  allowed.  It  ia  true  that  Mr.  O'SulUvan's  prior  engagements 
fequired  his  presence  in  Cadiz;  and  the  expenses  of  his  stay 
there  were,  in  the  first  instance,  occasioned  by  those  arrange* 
ments,  and  not  by  the  act  of  Mr.  Forbes;  but,  then,  the  inter* 
ference  of  Mr.  Forbes  entirely  frustrated  those  arrangements^ 
and  rendered  those  expenses  useless.  The  amount  thus  ex* 
pended  was,  therefore,  it  seems  to  me,  an  <icttuil  loss  sustained 
in  cofiseqitence  of  the  acts  of  Mr.  Forbes.  Mr.  O'SulUvan's 
expenses  in  returning  to  New  York  and  seeking  the  recovery 
of  his  vessel  stand  on  still  stronger  ground;  they  were  exclu- 
sively occasioned  by  the  acts  of  Mr.  Forbes,  and  are,  therefore^ 
within  the  express  provisions  of  the  act  of  Congress.  The 
allowance  of  them  is  also  justified  by  all  the  cases. 

4.  It  is  slated  by  the  supercargo,  in  one  of  his  affidavits,  that 
a  cargo  of  bides  had  been  purchased  for  Mr.  O 'Sullivan  at 
Buenos  Ayres,  for  the  purpose  of  lading  the  vessel  on  her  voy- 
age to  Cadiz;  and  that,  in  consequence  of  the  seizure  and  de- 
tention of  the  vessel  by  Mr.  Forbes,  the  agent  of  Mr.  O'SuUt* 
van  was  obliged  to  sell  those  hides  at  Buenos  Ayres  at  a  loss. 
The  loss  sustained  on  this  resale,  if  satis&ctorily  proved, 
would  evidently  constitute  an. actual  loss  which  ought  to  be 
refunded;  and,  on  a  conference  with  the  Auditor,  I  find  he 
entertains  the  same  opinion,  but  felt  himself  obliged  to  reject 
the  item  for  want  of  sufficient  proof. 

1  think  It  clear,  for  the  reasons  just  stated,  that  the  account 
already  settled^  if  adhered  to  in  principle,  should  be  corrected 
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in  the  particulars  above  mentioned;  and,  under  the  particnlaf 
circumstances  of  the  case^  I  am  of  opinion  that  demurrage, 
according  to  the  usual  commercial  rate  for  vessels  of  the  size  of 
the  Dick,  and  employed  in  the  trade  to  which  she  was  destined, 
is  the  more  appropriate  mode  of  compensation  for  that  part  of 
the  loss  which  would  be  covered  by  demurrage.  The  vessel 
was  actually  engaged  in  a  voyage  which  was  entirely  broken 
up;  and;  for  the  reasons  so  clearly  stated  by  Judge  Story  in  the 
case  of  the  ApoUoUy  demurrage  seems  a  more  just  and  accurate 
method  of  estimating  the  loss  of  Mr.  O'Sullivan  in  being  de- 
prived of  the  use  of  his  vessel^  than  any  other  mode  that  can  be 
adopted.  I  have  no  doubt  it  may  be  albwed,  should  the  de- 
partment think  it  the  preferable  mode;  but;  as  a  certain  discre- 
tion must  always  be  exercised  in  cases  of  this  nature^  and  as 
both  modes  are  used  by  the  courts,  I  cannot  say  that  either 
mode  is  absolutely  enjoined  by  the  law,  to  the  exclusion  of  the 
other.  . 
Should  it  be  adopted,  two  questions  will  arise: 
1st.  To  what  time  shall  the  demurrage  extend  ?  and 
2d.  What  other  allowances  should  be  made  ? 

1.  In  regard  to  the  first  of  these  questions,  I  think  it  very 
plaii^  that  the  demurrage  should  be  carried  to  the  time  when 
the  register  was  received  by  Mr.  O 'Sullivan— that  is  to  say,  the 
12th  of  February,  1824;  and  that  it  cannot,  with  any  propri- 
ety, be  allowed  for  a  longer  period.  When  the  register  was 
received,  the  detention  ended;  and,  having  ended,  the  demiur- 
rage  must  of  necessity  expire.  The  merchants  who  have  given 
an  opinion  that  the  demurrage  ought  to  extend  until  the  vessel 
could  be  restored  to  the  condition  in  which  she  was  at  the  time 
of  her  seizure,  and  able  to  proceed  to  sea,  admit  that  the  owner 
obtained  a  real  and  serviceable  possession  of  her  when  he  re- 
ceived the  new  register;  and  besides,  so  far  as  the  unseawor- 
thiness consisted  of  any  special  depreciation  over  and  above 
the  ordinary  wear  and  tear,  it  will  be  seen  hereafter  that  I 
think  it  should  be  made  the  subject  of  a  special  allowance. 

2.  As  to  the  other  allowances,  it  is  obvious  that,  if  demur- 
rage  be  allowed,  it  must  be  regarded,  as  observed  by  the  Audi* 
tor,  as  an  alternative  or  substitute  for  the  mode  of  calculation 
adopted  by  him;  but  it  will  not,  therefore,  follow  that  no  other 
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allowances  can  be  made.  On  the  eontrary,  it  will  be  seen  that^ 
in  the  case  of  the  Apolbntf  where  demurrage  was  adopted  as 
the  primary  means  of  indemnification  ^  necessary  travelling  ex- 
penses and  counsel  fees  were  also  allowed  by  the  court.  Nn- 
merous  other  cases  to  the  same  effect  are  to  be  found  in  the 
books;  and  in  some  of  them  the  allowances,  in  addition  to  the 
demurrage,  says  Mr.  Justice  Story  in  the  passage  above  quoted, 
<^has  reference  to  the  ship's  expenses,  wear  and  tear,  and 
common  employment."  Of  course,  if  demurrage  be  allowed 
in  the  present  case,  no  charge  for  any  of  those  objects  can  be 
allowed.  But  demurrage  does  not  include  any  special  injury, 
beyond  the  ordinary  wear  and  tear  to  the  vessel;  nor  any  spe* 
cial  deterioration  in  her  value;  nor  the  personal  or  other  ex- 
penses of  the  owner,  incurred  in  consequence  of  the  detention. 
In  the  present  case,  it  would  seem,  from  the  ajCEldavit  of  the 
supercargo,  that  the  vessel  of  Mr.  O'Sullivan  was  actually  de- 
preciated in  value  by  the  breaking  up  of  her  proposed  employ- 
ment, and  her  change  of  position  from  Buenos  Ayres  to  New 
York,  beyond  ordinary  wear  and  tear,  to  the  extent  of  $5,420. 
If  this  be  the  feet,  then  I  am  of  opinion  that  such  special  de- 
preciation, having  been  produced  by  the  act  of  Mr.  Forbes, 
and  not  being  included  in  the  demurrage,  ought  to  be  allo^ived. 
An  injury  of  this  nature  is  entirely  distinct  from  the  ordinary 
wear  and  tear:  it  stands  on  the  same  legal  grounds  as  the  dis« 
mantling  of  the  vessel,  the  withdrawing  of  her  furniture  and 
equipments,  or  a  direct  and  unnecessary  injury  to  her  hull  or 
spars.  In  all  these  cases,  special  compensation  must  be  made 
in  addition  to  demurrage,  or  the  owner  is  not  indemnified  for 
his  actnal  losses.  It  will  also  be  observed  that,  by  the  other 
standard  of  compensation,  this  special  depreciation  is  allowed; 
because  it  helps  to  form  the  difference  between  the  value  at 
the  time  of  seizure,  and  the  value  at  the  time  of  restoration, 
and  is,  therefore,  included  in  the  $11,930  which  forms  the 
sum  of  that  difference;  the  residue  of  that  sum  being  made  up 
of  ordinary  w^ur  and  tear.  The  personal  expenses  of  Mr, 
O'Sullivan  in  Cadiz,  &c.,  have  already  been  spoken  of,  when 
viewing  the  subject  in  the  other  aspect. 
My  opinion,  therefore;  is,  that  if  demurrage  be  allowed,  (as 
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I  think  it  may  be,)  the  following  additional  allowance  should 
be  made: 

1.  Special  depreciation  beyond  ordinary  wear  and  tear  in  the 
value  of  the  vessel^  if  established  to  the  satis&ction  of  the  de- 
partment. 

2.  Personal  expenses  of  Mr.  O 'Sullivan  while  at  Cadiz,  and 
in  returning  and  seeking  the  recovery  of  his  vessel. 

3.  Marshal's  and  clerk's  fees^  and  other  expenses  of  the  sale 
in  New  York, 

4.  Loss  on  the  resale  of  the  hides>  if  the  same  can  be  proved* 
On  a  careful  comparison  of  the  foregoing  views  with  those 

expressed  by  the  Auditor^  the  chief  difference  between  them 
will  be  found  to  consist  in  this:  whichsoever  rule  of  calcula- 
tion be  adopted^  the  foregoing  opinion  allows  a  compaasation 
for  Mr.  O'SulUvan^s  deprivation  of  the  use  of  bis  vessel — io 
the  one  case,  in  the  shape  of  interest  on  her  prime  value;  in 
the  other,  in  connexion  with  other  things,  in  the  shape  of  de- 
murrage. In  addition  to  what  has  been  said,  I  will  add  a  few 
l^marks  for  the  purpose  of  obviating  the  suggestion  of  the 
Auditor,  that  such  deprivation  '^  is  a  constructive  and  eonse* 
quential,  not  an  actual  ioss^"  and,  therefore,  one  that  should 
not  be  allowed. 

I  cannot  agree  that  the  loss  of  the  use  of  the  vessel  was 
merely  a  conseqtientialloss'y  still  less  that  it  was  constructive 
and  not  actual.  It  appears  to  me  that  the  loss  of  the  bene- 
ficial use  of  the  vessel  was  the  direct  and  immediate  effect  of 
the  interference  of  Mr.  Forbes.  But,  even  if  it  is  to  be  re- 
garded as  a  consequential  losSy  it  will  not,  therefore,  follow  that 
it  is  not  an  actual  loss,  in  strict  propriety  of  language,  and 
within  the  meaning  of  the  law. 

A  loss  may  be  actual,  positive,  and  real,  and  may  be  traced 
with  certainty  to  a  particular  cause,  though  it  does  not  im- 
mediately follow  that  cause.  The  distinction  between  imme^ 
diaie  and  consequential  damages  is  a  femiliar  one  in  the  coni- 
mon  law;  it  is  the  foundation  of  the  distinction  between  the 
action  of  trespass  and  that  of  trespass  on  the  case;  the  former 
of  those  actions  being  brought  where  the  damage  is  immediate, 
and  the  latter  where  it  is  only  consequential.  In  each  case, 
however,  actual  damage  is  the  subject  of  the  suit,  and  must  be 
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{Ht)?ed  to  sttscain  it.  The  language  of  the  act  of  Congress 
shows  an  evident  design  in  its  attthors  to  exclude  all  claims 
for  speculative  and  consequential  losses^  whether  under  pre- 
tence of  indemnification  for  expected  profits,  or  for  any  other 
expected  advantages.  AH  claims  of  that  nature  are  cut  off  by 
the  word  ^^aduaiy  That  word,  however,  in  its  ordinary 
sense^  as  has  just  been  shown,  does  not  exclude  consequential 
losses;  and  that  it  was  not  used  in  the  act  before  me  with  any 
design  of  excluding  such  losses,  is  shown  by  the  terms  subse- 
quently employed.  Mrs.  O'Sullivan  is  to  be  allowed  the 
amount  of  actual  loss,  which  may  be  shown  to  have  been  sus- 
tained "  m  consequence  of  the  act  of  Mr.  Forbes,*'  &c.  Con- 
sequential losses,  therefore^  by  the  express  terms  of  the  law, 
are  to  be  subjects  of  compensation.  In  other  words,  every  real 
positive  loss  sustained  by  the  claimant's  husband,  in  conse- 
^lence  of  the  detention  of  his  vessel,  and  of  her  being  sent  to 
the  United  States,  instead  of  her  being  allowed  to  proceed  on 
her  voyage  from  Buenos  Ayres  to  Cadiz,  is  to  be  taken  into 
accottttt  and  paid  under  this  act 

The  loss  of  the  use  of  the  vessel,  during  her  detention,  was 
'  the  first  and  most  direct  consequence  of  that  detention.  The 
vessd  had  beeti  purchased  with  the  design  that  she  should 
be  used  in  a  vojrage  from  Buenos  Ayres  to  Cadir,  and  thence 
to  America.  She  came  into  Buenos  Ayres  with  that  design; 
and  it  was  not  abandoned  until  she  was  detained  by  Mr.  Forbes 
That^etentton,  and  his  sending  her  to  the  United  States,  broke 
up  tlie  intended  voyage,  and,  for  the  time  bfeing,  deprived 
the  owner  of  all  beneficial  use  of  his  vessel.  He  lost  the  use 
of  hex  as  a  necessary  consequence  of  the  act  of  Mr.  Forbes; 
and  dhis  loss  was  actual,  positive,  and  real. 
I  am,  sir,  &c.,  d&c, 

B,  F.  BUTLER. 

To  the  Sfi€RBTART   OF  THE   TafiAfiWaT* 


RECALL  OF  IfONSYS  DEPOSfTED  WFTH  THE  STATES. 
IXq  pait  of  tbe  money*  deposited  with  the  States  should  be  called  for  by  the 
^vetary  of  the  Treasury  except  to  meet  such  wants  of  the  treasury,  under 
Apprapriatiens  made  by  law,  as  may  exist  after  exhausting  the  five  miUioDS 
reser^  in  the  treasury  by  the  deposite  act;  yet,  a  requisition  may  be  made 
bt$an  the  treasury  shall  be  actually  exhausted. 
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But  in  such  case,  the  time  of  payment  to  be  named  should  be  about  the 
when  the  available  means  on  hand  will  have  been  exhausted. 

Attorney  General's  Office, 

May  22, 183T. 

Sir:  In  your  letter  of  the  27th  ultimo,  you  propose,  for  my 
opinion,  several  questions  growing  out  of  the  present  condi- 
tion of  the  treasury  and  the  probable  demands  upon  it  during 
the  year;  to  which  I  shall  proceed  to  reply  in  their  order. 

1.  '^  Should  a  strong  probability  exist  that,  before  the  end  of 
the  year,  a  considerable  amount  beyond  the  five  millions  jre- 
served  in  the  treasury  from  distribution  by  the  deposite  law 
will  be  required  to  meet  demands  during  the  year,  can  the 
Secretary  of  the  Treasury  make  a  requisition  upon  the  States 
for  any  part  of  the  sum  deposited  with  them,  before  the  amount 
in  the  treasury,  applicable  to  the  current  expenditure^  shall  be 
actually  reduced  below  five  millions  of  dollars?" 

It  appears  to  have  been  the  design  of  Congress  that  no  part 
of  the  moneys  deposited  with  the  States  should  be  called  fi>r 
by  the  Secretary  of  the  Treasury,  except  to  meet  such  wants  of 
the  treasury,  under  appropriations  made  by  law,  as  may  exist 
after  exhausting  the  five  millions  reserved  in  the  treasury. 

But  I  cannot  think  it  necessary,  before  making  a  requisi- 
tion for  this  purpose,  that  all  the  moneys  in  the  treasury,  in* 
eluding  the  five  millions,  shall  have  been  actually  expended. 
On  the  contrary,  as  the  requisitions  can  only  be  made  for 
comparatively  small  sums,  payable  at  considerable  intervals, 
during  any  one  year,  I  think  the  Secretary  not  only  has  the 
power,  but  is  bound,  (in  case  he  perceives  a  strong  probability 
that,  before  the  end  of  the  year,  a  considerable  amount  beyond 
the  five  millions,  and  beyond  such  other  moneys  as  are  or 
may  be  subject  to  his  control,  will  be  required  to  meet  neces- 
sary demands  on  the  treasury,)  to  make  a  requisition  on  the 
States  for  so  much  of  the  sum  previously  deposited  with  them 
as  he  shall  deem  indispensable  to  meet  those  demands.  But, 
in  such  case,  I  think  the  day  of  payment  to  be  named  in  the 
requisitions  should  not  be  earlier  than  the  time,  or  about  the 
time,  as  near  as  may  be,  when,  in  the  judgment  of  the  Sec- 
retary, the  five  millions  and  all  other  available  means  will  have 
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beea  exhausted.  In  other  words,  I  am  of  opinion  that  the 
period  when  the  exigency  will  occnr  for  requiring  these  moneys 
maybe  anticipated  for  the  purpose  of  giving  the  notice  required 
by  the  law,  but  not  for  the  purpose  of  hastening  ihe  payment ^ 
which  I  think  ought  not  to  be  required  until  the  actual  arrival 
or  near  approach  of  that  period. 

2.  '<  Assuming  that  the  Secretary  may  require  the  States  to 
make  repayment  for  expenditure  before  the  amount  in  the  treas- 
ury is  reduced  below  five  millions,  may  he  legally  call  on  the 
States  to  repay  the  amount  which,  in  addition  to  the  accruing 
revenue,  may  be  considered  necessary  to  meet  the  public  ex- 
penditure during  the  year,  leaving  in  the  treasury  the  amount 
necessary  to  fiicilitate  its  operations  and  guard  against  contin- 
gencies, being  about  the  sum  of  five  millions  of  dollars?'' 

An  answer  to  this  question  in  the  negative  is  included  iu 
Che  reply  to  the  first  question. 

3.  "  The  deposite  law  provides  that  notice  shall  be  given  to 
the  States,  correspondent  with  the  sums  required  to  be  repaid 
by  them,  (referring,  of  course,  to  the  relative  condition  of  the 
States  and  the  treasury)  after  the  whole  surplus  provided  to  be 
deposited  with  them  shall  have  been  received  by  the  States. 
Should  a  portion  of  this  surplus  be  required  for  expenditure, 
under  the  view  taken  in  the  preceding  questions,  or  otherwise, 
can  the  Secretary  of  the  Treasury  retain  the  amount  wanted, 
out  of  the  instalments  not  actually  deposited  with  the  States, 
without  the  previous  consent  of  the  States?" 

In  my  opinion,  the  instalments  of  the  surplus  not  already 
deposited  with  the  States,  being  moneys  in  the  treasury,  not 
legally  appropriated  for  expenditure,  are  subject  to  be  used  for 
any  necessary  wants  of  the  treasury,  growing  out  of  laws  sub- 
sequently passed,  and  the  execution  of  which  is  charged  on 
any  moneys  in  the  treasury  not  otherwise  appropriated:  pro- 
vided, 1.  That  the  execution  of  those  laws  cannot  with  pro- 
priety be  postponed ;  and  2.  That  there  are  no  other  moneys 
in  the  treasury  applicable  to  the  purpose.  Laws  of  this  de- 
scription, when  these  two  conditions  concur,  must  be  consid- 
ered as  impliedly  repealing,  pro  tantOy  the  unexecuted  part  of 
the  distribution  of  the  surplus  revenue  provided  for  in  the  de- 
posite act  of  June  23d,  1836;  but  then  the  two  conditions  sC&ted 
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must  have  actually  occurred  before  this  implied  repeal  can  lris:a 
place. 

I  am^  sir,  &,c.,  &c., 

B.  F.  aUTLEIL 
To  the  SfiCRETABT  OF  TUB  Trbasuby. 


RIGHTS  OF  INDIAN  RESERVEES. 

Thereseirees  under  tbe  Credt  treaty  of  1814,  and  the  act  of  1917,  ha^e  not 
power  to  lease  their  lands;  the  renting  for  a  term  of  years  and  remoTal  from 
the  S'ate  may  be  regarded  as  an  abandonment  of  their  reserradons. 

On  their  abandonment,  the  title  becomes  immediately  rested  in  thr  United  States 
by  operation  of  law,  and  is  to  be  then  treated  as  if  then  for  the  first  time  acquired 
by  a  treaty. 

Attorney  Gensral's  Oftice, 

A%  23,  1837. 

Sir:  In  comptiance  "with  your  request,  I  proceed  to  state  my 
opinions  on  the  questions  proposed  in  the  communication  of 
the  Commissioner  of  the  General  Land  Office,  bearing  date  the 
20th  of  August  last,  and  some  time  since  referred  to  this  office. 

Inquiries  having  been  made  of  the  General  Land  Office  re- 
specting the  light  in  which  abandoned  Creek  reservations, 
originally  confirmed  under  the  first  article  of  the  treaty  of  tbe 
9th  of  August,  1814)  and  the  act  of  Congre3s  for  tbe  executioa 
thereof  of  the  3d  of  March,  1817,  are  regarded  by  the  govern- 
ment,  the  Commissioner  proposes  the  following  questions: 

^<  I.  What  circumstances  are  to  be  considered  as  constituting^ 
an  abandonment  of  a  reservation;  by  what  proof  must  those 
circumstances  be  established;  and  by  whom  is  the  decision  to 
be  made,  as  to  the  reservation  having  reverted  to  the  United 
States  in  consequence  of  such  abandonment  thereof  by  tlie 
reservee?  ^ 

^^2.  If  it  is  decided  that  the  reservation  has  been  thus  aban- 
doned, can  the  land  be  considered  as  being  liable  to  entry  by 
floating  claims  before  the  officers  for  the  district  have  been 
officially  apprized  of  such  decision,  and  the  community  have 
been  notified  by  them  that  such  tracts  are  subject  to  locatioo 
or  sale?" 
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I.  The  first  of  these  questions  embraces  several  particulars^ 
vhich  I  will  notice  in  their  order. 

IsC.  The  first  article  of  the  treat7  of  1814  provides,  '^  where 
any  possession  of  any  chief  or  warrior  of  the  Creek  nation, 
who  shall  have  been  friendly  to  the  United  States  daring  the 
war,  and  taken  an  active  pait  therein,  shall  be  within  the  ter* 
ritory  ceded  by  these  articles  to  the  United  States,  every  such 
person  shall  be  entitled  to  a  reservation  of  land  within  the  said 
territory,  of  one  mile  square,  (to  include  his  improvements,)  as 
near  the  centre  thereof  as  jnay  be,  which  shall  inure  to  the 
said  chief  or  warrior,  and  his  descendants,  as  he  or  they  shall 
continue  to  occupy  the  same,  who  shall  be  protected  by  and 
subject  to  the  laws  of  the  United  States;  but  upon  the  volun* 
tary  abandonment  thereof,  by  such  possessor,  or  his  descend- 
ants,  the  right  of  occupancy  or  of  possession  of  said  lands  shall 
devolve  to  the  United  States,  and  be  identified  with  the  right 
of  property  ceded  hereby."  The  act  of  1817,  so  far  as  regards 
the  tenure  on  which  the  reservations  are  to  be  held,  is  in  sub« 
stance  the  same  as  the  treaty.  The  tract  reserved  to  the 
friendly  Indian  is  to  be  held  by  him  and  his  descendants  ''  so 
lotig  as  he  or  they  shall  continue  to  occupy  the  same,"  and  no 
longer.      .    . 

Those  circumstances,  and  those  only,  by  which  the  par^ 
ceases  to  occupy  the  reservation,  should  be  considered  as  con 
stituting  an  abandonment  thereof.  I  cannot  particularly  define 
them  in  advance,  further  than  to  say  that  they  must  be  volun- 
tary and  unequivocal;  leaving  no  reasonable  doubt  either  as  to 
the  intention  of  the  p^ty,  or  as  to  the  fact  itself. 

In  the  case  of  Peter  Random,  rpentioned  in  the  letter  of  the 
Commissioner,  who  is  said  to  have  occufHed  and  cultivated  his 
reservation  until  1833,  and  then  to  have  leased  it  for  twenty 
years,  by  a  formal  written  lease,  reserving  rent,  and  removed 
to  Louisiana,  where  he  now  resides, — I  should  think  there 
could  be  no  doubt,  if  such  are  the  facts,  that  his  occupancy 
bad  ceased,  and  that  he  had  voluntarily  abandoned  his  reserva- 
tion. In  my  judgment,  the  reservee  has  no  power  to  make  a 
lease;  nor  do  I  think  that  he  can,  without  a  manifest  violation 
of  the  words,  object,  and  spirit  of  the  treaty,  be  regarded  as  an 
occupant  of  the  reservation,  after  he  has  ceased  to  have  any 
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direct  personal  connexion  with  the  use  and  enjoyment  of  the 
land.  For  a  full  exposition  of  my  views  as  to  what  is  neces- 
sary to  constitute  the  occupancy  of  land,  1  refer  to  my  recent 
opinion  in  the  case  of  Adams  and  Lapsley . 

2d.  The  circumstances  constituting  a  cesser  of  occupation, 
and  an  abandonment  of  the  reservation,  must,  like  all  other 
facts  necessary  to  be  proved  in  judicial  proceedings,  be  estab- 
lished by  competent  and  credible  evidence,  to  be  produced  to 
any  tribunal  in  which  the  question  shall  arise  for  investigation 
and  decision. 

3d.  I  consider  the  words  of  the  treaty  as  creating  what  is 
technically  called  a  collateral  limitation ;  and  as  giving  to  the 
Indian  descendants  a  qualified  inheritable  estate,  determinable 
on  the  cesser  of  occupation,  and  the  voluntary  abandonment 
of  the  premises.  This  would  be  the  legal  effect  of  the  words 
used  in  the  treaty,  were  they  found  in  a  private  instrument; 
and  this  construction  is  agreeable  to  the  nature  of  the  case  and 
the  spirit  of  the  treaty.  It,  will,  therefore,  follow  that  no  judi- 
cial proceedings  or  actual  entry  on  the  part  of  the  Onited  States 
will  be  necessary  to  vest  the  estate  in  th^  United  States.  In 
this  respect,  these  cases  are  to  be  distinguished  from  those  in 
which  an  estate  is  granted  on  n  condition,  the  breach  of  which 
renders  the  estate  liable  to  be  defeated,  but  does  not  divest  it 
until  entry  by  the  grantor  or  his  heirs.  But  where,  as  in  the 
present  instance,  words  of  limitation  are  used,  the  estate  of  the 
grantee  determines  the  moment  the  event  arises,  and  at  the 
same  moment  vests,  by  operation  of  law,  in  the  grantor  or  his 
heirs;  consequently,  if  the  possession  be  vacant,  the  United 
States  may  immediately  take  possession  and  sell;  and  if  6ccu- 
pied«  the  occupant  must  be  treated  precisely  like  every  other 
occupant  of  the  public  lands  who  has  entered  without  authority. 

II.  Whenever  the  estate  of  the  Indian  reservee  shall  have 
determined,  the  land  becomes  a  part  of  th^ public  domain;  and 
from  the  time  when  the  feet  is  known  to  the  officers  of  the  land 
district,  it  will  be  their  duty  to  treat  it  as  such.  Its  liability  lo 
entry  for  floating  claims,  or  for  other  purposes,  will,  from  that 
time,  be  the  same  as  if  it  had  then  for  the  first  time  been  ceded 
to  the  United  States.  This  general  principle,  in  connexion 
with  the  usage  of  the  office^  and  the  course  which  the  actual 
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State  of  things  in  the  district^  including  the  reservation  at  the 
time  when  the  tract  reverts,  may  require,  will,  I  presume,  fur- 
nish a  sufficient  answer  to  the  second  of  the  above  questions. 

I  am,  very  respectfully,  your  obedient  servant, 

D.  P.  BUTLER. 

Hon.  Levi  Woodburt. 


DEPOSITES  OF  MONEYS  IN  HANDS  OF  DISBURSING  OFFICERS. 

Under  the  order  of  the  Treasury  Department,  approred  by  the  President  on  the 
hth  of  October,  1833,  disbursing  officers  may  legally  keep  the  public  moneys 
intrusted  to  them  on  deposite  in  the  banks  heretofore  selected  by  the  treas- 
ury, and  which  now  have  the  public  money. 

Disbursing  officers  may  legally  make  special  deposites  of  their  funds  in  non- 
specie-paying  banks,  if  so  directed  by  the  President,  where  they  will  agree 
to  receive  the  funds  in  that  way. 

Any  bank  not  restrained  by  its  charter,  or  other  statutory  enactments,  nor  by 
judicial  process,  from  receiying  special  deposites,  is  competent  to  enter  into  a 
contract  for  the  safe-keeping  and  return  of  a  special  deposite  in  such  way  and 
on  such  terms  as  may  be  agreed  on. 

I^yment  b  j  disbursing  officers  to  the  credit  of  the*  United  States  must  be  made 
to  the  Treasurer,  or  to  some  specie-paying  bank. 

•  Attorney  General's  Office^ 

May  26, 1837. 

Sir:  In  yonr  letter  of  the  20th  instant,  aAer  calling  my  atten- 
tion to  the  second  section  of  the  act  of  March  3d,  1809,  by 
which  it  is  provided  that  certain  agents  of  the  gOTernment  for 
the  disbursement  of  public  moneys  '<  shall,  whenever  practi- 
cable, keep  the  public  money  in  their  hands,  in  some  incarpo- 
ro/ecfbank,  to  be  designated  for  the  purpose  by  the  President 
of  Che  United  Stales;"  and  to  the  action  of  the  Secretary  of 
the  Treasury,  approved  by  the  President,  in  relation  to  such 
moneys,  as  well  as  under  the  deposite  act  of  the  23d  of  June 
last,  you  propose  for  my  opinion,  by  desire  of  the  President, 
the  following  questions: 

'*  1 .  Can  disbursing  officers  of  the  government,  under  the 
provisions  of  the  acts  and  regulations  referred  to,  legally  keep 
the  public  moneys  in  their  hands,  on  deposite  in  any  specie- 
paying  banks  ?  and  if  so,  what  action,  if  any,  is  necessary  on 
the  part  of  the  Executive  to  authorize  it? 
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^'  2.  Can  disbursing  officers,  under  the  provisions  of  the  act 
of  180dy  legally  make  special  deposites  of  their  fiinds  in  non* 
specie-paying  banka?  and  if  so,  what  measures,  if  any,  will  it 
be  advisable  to  adopt  to  render  the  banks  liable  fi>r  the  safety 
of  their  deposites. 

^  '<  3.  In  many  cases,  disbursing  officers  and  otheis  are  re- 
quired to  pay  balances  in  their  hands  into  bank,  to  the  credit 
of  the  Treasurer  of  the  United  States,  tliat  they  may  be  credited 
in  their  account  with  the  sum  deposited,  on  a  warrant  issued 
as  required  by  law.  Can  these  officers  be  required  to  make 
the  deposites  with  collectors  of  the  customs  or  receivers  of  pub- 
lic moneys,  to  the  credit  of  the  Treasurer,  so  as  to  receive  a 
credit  in  their  accounts  with  the  government?  And  can  the 
collectors  of  the  customs  and  receivers  be  legally  required  to 
receive  such  deposites,  and  become  responsible  fan  the  amount 
to  the  United  States?  or  must  they  be  paid  into  some  public 
depository  which  redeems  its  notes  in  specie,  or  be  paid  to  the 
Treasurer  in  this  city?"  . 

In  answer  to  the  first  of  these  questions,  I  have  the  honor 
to  inform  you  that,  in  my  opinion,  the  provisions  of  the  act  of 
the  23d  of  Juqe  last  were  not  intended  to  apply,  and  do  not 
apply,  to  publip  moneys  drawn  out  of  the  treasury^  and  placed 
in  the  hands  of  disbursing  officers  for  expenditure;  and,  con- 
sequently, that  the  act  of  1809  has  not  been  repealed  or  affected 
by  those  provisions.  I  think,  however,  that  the  act  of  June 
23d,  1836,  regulating,  as  it  does,  the  deposites  of  the  public 
money  in  the  treasury,  should  be  resorted  to  by  the  President 
as  a  guide  for  the  exercise  of  the  discretionary  power  vested 
in  him  by  the  act  of  1809;  and  that,  so  far  as  circumstances 
may  permit,  he  should  conform  to  it  in  any  directions  be  may 
give  concerning  moneys  in  the  hands  of  disbursing  agents. 
It  was  in  accordance  with  this  principle  thai  the  order  of  your 
department,  approved  by  the  President  on  the  5th  of  October^ 
1^3,  was  issued.  Under  that  order,  and  until  it  shall  be  re- 
voked or  modified,  I  think  the  disbursing  officers  may  legally 
keep  the  public  moneys  intrusted  to  them,  on  deposite  in  the 
banlcs  heretofore  selected  by  the  treasury,  and  which  now  fa^ve 
the  public  money;  but  it  may  be  questioned  whether  the  events 
which  have  recently  occurred,  and  which  have  led  to  the  dia« 
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continuance  of  those  banks  as  depositories  for  the  treasury,  do 
not  require  soiQe  modification  of  such  order.  Notwithstand* 
ing  the  suspension  of  specie  payments  by  the  incorporated 
banks,  the  I^esident  may  stilt  designate  such  a  bank  as  a  de- 
pository for  disbursing  officers,  if,  in  his  judgment,  it  shall  be 
practicable  to  employ  it  for  that  purpose;  because  it  is  not 
positively  required,  as  an  indispensable  requisite,  by  the  act  of 
1*^,  that  the  bank  should  pay  its  notes  in  specie  oik  demand. 
In  this  respect  the  act  of  1809  differs  from  that  of  1836.  But 
when  and  how  iar  it  may  be  expedient  for  the  President  to  act 
on  this  distinction,  is  a  matter  on  which  this  office  has  no  au« 
thority  to  advise. 

In  reply  to  the  second  question,  I  have  the  honor  to  state, 
that  I  think  disbursing  officers  may  legally  make  special  de- 
posites  of  their  funds  in  non  specie-paying  banks,  if  so  direct* 
ed  by  the  President,  and  if  the  banks  agree  to  receive  such 
funds  in  that  way.  Any  bank,  not  restrained  by  its  charter  or 
other  statutory  enactments,  or  by  some  judicial  process,  from 
receiving  special  deposites,  will  be  competent  to  enter  into  a 
contract  for  the  safe-keeping  imd  return  of  a  special  deposite, 
in  such  way  and  on  such  terms  as  may  be  agreed  on ;  and  the 
district  attorney  of  the  United  States,  in  the  district  where  the 
bank  proposed  to  be  employed  for  this  purpose  is  situated,  will, 
no  doubt,  be  able  to  give  the  information  and  advice  which 
will  be  necessary  to  the  settlement  and  execution  of  a  jwoper 
contract. 

In  my  opinion,  the  payments  referred  to  in  the  third  ques- 
tion must  be  made  to  some  specie- paying  bank  employed  as  a 
depository  under  the  act  of  June  last^  or  to  the  Treasurer  of 
the  United  States  in  this%  city,  and  cannot  be  required  to  be 
made  to  the  collectors  or  receivers;  nor  can  those  officers  be 
compelled  to  receive  them,  nor,  if  received  by  them,  would 
their  sureties  be  responsible  therefor. 
I  am,  sir,  &c.,&c., 

B.  P.  BUTLER. 

To  the  Secretary  op  the  Treasurt. 
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MANDAMUS  AGAINST  THE  POSTMASTER  GENERAL. 

The  circuit  court  of  the  District  of  Columbia  is  not  invested  with  authority  to 
issue  a  mandamus  against  the  Postmaster  General  to  compel  him  to  execute 
an  act  of  Congress  in  a  particular  way. 

Attornet  Gbneral's  OfficE; 

May  30, 1837. 

Sir:  It  appears  by  your  letter  of  the  27th  instant,  and  the 
paper  enclosed  therein,  that  application  has  been  made  by  Wil- 
liam B.  Stokes  and  others  to  the  circuit  court  of  the  District  of 
Columbia  for  the  county  of  Washington,  for  a  writ  of  manda* 
mus,  to  be  directed  to  the  Postmaster  General  of  the  United 
States,  directing  him  to  execute  a  certain  act  of  Congress  in 
the  mode  specified  in  such  application;  and  that,  in  accord- 
ance therewith,  the  court  has  granted  a  rule  upon  the  Post- 
master General  to  show  cause  why  such  writ  should  not'issue. 
In  answer  to  your  call  for  my  opinion  and  advice  as  to  the 
jurisdiction  of  the  court  to  entertain  this  procedure,  and  to  issue 
tho  writ  applied  for,  I  have  the  honor  to  inform  you  that  I  am 
clearly  of  opinion  that  no  such  jurisdiction  is  possessed  by  it. 

In  the  case  of  Mclntyre  vs.  Wood,  (7  Cranch's  Reps.  504,) 
a  similar  question  was  brought  up  for  decision  in  the  Supreme 
Court  of  the  United  States,  upon  a  division  of  opinion  in  the 
circuit  court  for  the  district  of  Ohio,  upon  a  motion  for  a  man- 
damus to  the  register  of  a  land  office  at  Marietta,  commanding 
him  to  grant  final  certificates  of  purchase  to  the  plaintiff  for 
certain  lands  in  that  State.  The  Supreme  Court  decided  that 
the  circuit  court  had  no  power  to  issue  such  a  writ;  the  judges 
being  of  opinion  that  the  power  conferred  by  the  judiciary  act 
of  1798,  on  the  circuit  courts,  to  issue  the  writ  of  mandamus, 
is  exclusively  confined  to  those  cases  in  which  it  may  be  neces- 
sary to  the  exercise  of  their  jurisdiction.  They  considered  the 
constitutional  provisions  concerning  the  judicial  power  of  the 
United  States  broad  enough  to  authorize  the  delegation  to  the 
circuit  court  of  a  power  to  issue  writs  of  mandamus  in  cases 
where  some  ministerial  act  is  necessary  to  the  completion  of 
an  individual  right  arising  under  laws  of  the  United  States; 
but  as  the  acts  of  Congress  delegated  no  such  power,  tiie  con- 
clusion was  inevitable  that  it  could  not  be  exercised.    The 
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principle  of  this  decision .  was  recognised  in  the  subsequent 
case  of  McClung  vs.  Silliman^  (6  Wheaton's  Reps.  698^)  and 
has  never/ to  my  knowledge;  been  called  in  question. 

Unless,  therefore,  some  power  in  relation  to  the  writ  of  man- 
damus has  been  delegated  to  the  circuit  court  for  the  county  of 
Washington,  beyond  that  possessed  in  such  cases  by  other 
circuit  courts  of  the  United  States,  the  point  must  be  regarded 
as  settled  by  the  highest  judicial  autharity.  I  have  carefiilty 
examined  the  acts  of  Congress  organizing  the  court  and  reg« 
ulating  its  jurisdiction;  but,  though  it  possesses  some  powers 
not  delegated  to  the  other  circuit  courts,  I  do  not  find  that  it 
has  ever  been  authorized  in  express  terms,  or  by  any  general 
grant  of  power,  to  issue  a  writ  of  mandamus  to  an  executive 
officer  of  the  United  States.  In  this  respect,  I  think  its  juris- 
diction the  same  with  that  of  the  other  courts;  and,  conse- 
quently, that  it  cannot  rightfully  entertain  the  procedure  re- 
ferred to. 

I  am,  sir,  &c.,  d&c, 

B.  F.  BUTLER. 

To  the  Postmaster  Geneiul. 


POWER  OF  SECRETARY  OF  THE  TREASURY  TO  REMIT  FINES. 

After  a  fijie  has  been  impoved  by  a  collector  of  customs  for  a  violation  of  the 
rereniie  laws,  and  collected  and  distributed  under  the  acts  of  March  3,  1797, 
and  July  14, 183*2,  or  either  of  th^fm,  the  Secretary  of  the  Treasury  is  not  au- 
thorized to  remit  it. 

Attorney  General's  Office, 

June  2, 1837. 
Sir:  It  appears  from  your  letter  of  the  23d  of  November 
last,  that  ^'a  fine  of  $50  was  incurred  by  J.  H.  Pease,  under 
the  9th  section  of  the  act  of  1793,  which  was  paid  to  the  col- 
lector of  Nantucket,  who  charged  himself  with  $25,  being  the 
moiety  which  accrued  to  the  United  States;  that,  subsequently, 
the  Secretary  of  the  Treasury  dire(*.ted  the  said  fine  to  be  re- 
mitted; and  that  the  collector  repaid  the  same  to  Mr.  Pease, 
and  now  claims  a  credit  in  his  account  for  the  whole  amount 
thereof-*^60."    On  this  case  you  ask  my  opinion '< whether 
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the  department  could,  under  the  circumstances  of  the  case, 
grant  a  remission;  and  what  effect  the  act  of  remission  is  to 
have  on  that  portion  of  the  fine  to  which  the  informer  or  cus* 
torn-house  officers  are  entitled?^' 

In  answer  to  these  questions,  I  have  the  honor  to  infonii 
you,  that,  in  my  opinion>  if  the  Secretary  of  the  Treasury  has 
power  to  grant  a  remission  after  the  fine  has  been  actually  paid 
to,  and  distributed  by,,the  collector,  it  can  only  be  as  to  that 
portion  of  the  fine  which'  has  been  paid  to  the  United  States 
as  its  distributive  share.  This  limitation  of  his  power  neces- 
sarily results  from  the  principles  recognised  in  the  case  of 
McLane  vs.  the  United  States,  (6  Peters,  404.)  But  I  am  also 
of  opinion  that,  after  the  fine  has  been  actually  paid  to  and 
distributed  by  the  collector,  the  Secretary  has  no  power,  under 
the  acts  of  March  3d,  1797,  and  July  14th,  1832,  or  either  of 
them,  to  remit  any  part  thereof.  The  first  of  these  laws  evi- 
dently contemplates  the  action  of  the  Secretary  before  the  actual 
receipt  of  the  money;  and  the  last  merely  authorizes  him  to 
substitute  a  less  formal  mode  of  ascertaining  the  facts,  in  lieu 
of  that  prescribed  in  the  former  law.  The  power  of  the  Secre- 
tary, in  other  respects,  is  not  enlarged  or  varied  by  the  act  of 
1838. 

I  am,  sir,  &c.,  &c., 

B,  F.  BUTLER. 

To  the  Secretary  op  the  Treasury. 


THB  CREEK  INDIAN  ORPHAN  FUND. 

The  mooeys  received  from  th»  sale  of  resertations  located  for  Creek  orphansi 
under  the  treaty  with  the  Creeks  of  March  24)  18S3)  Were  properly  brought 
into  the  treasury,  and  may  be  drawn  out  ft)r  inrestment  or  payment  when- 
ever the  President  shall  direcU 

Attorney  General's  Office, 

June  2, 1837. 
Sir*.  By  your  letter  of  the  26th  of  April,  you  asked  my 
opinion  on  several  questions  proposed  by  the  Treasurer  of  the 
United  States;  to  which  I  now  proceed  to  reply. 
1.  ^^Has  the  Treasurer  the  legal  authority  vested  in  bim> 
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without  the  sanction  of  any  other  oflSicer  of  the  Treasury  De- 
partment, to  direct  a  bank  to  refund  money  in  any  case  before 
it  is  receipted  for  by  the  Treasurer  npon  the  covering  war- 
rant, upon  the  ground  that  it  has  been  deposited  to  his  credit 
irregularly  or  through  mistake?" 

As  a  general  rule^  this  question  must,  in  my  opinion^  be 
answered  in  the  negative. 

2.  "The  practical  question,  on  which  the  Treasurer  desires 
information,  relates  to  certain  moneys  received  from  the  sale  of 
certain  reservations  located  for  Creek  orphans^  under  the  treaty 
with  the  Creeks  of  March  24,  1832,  and  deposited,  by  direc- 
tion of  the  Commissioner  of  Indian  Aifairs,  to  the  credit  of  the 
Treasurer  of  the  United  States,  in  the  Bank  of  Mobile.  The 
Commissioner  requests  the  Treasurer  to  direct  these  moneys 
to  be  placed  to  the  credit  of  the  Commissioner,  to  the  end 
that  they  may  be  disposed  of  as  originally  inteilded,  without 
resorting  to  Congress  for  further  legislative  provision.  The 
Treasurer  not  only  doubts  his  power  to  correct  the  error,  if 
any  there  was,  in  the  depositing  of  this  money  to  his  credit, 
but  also  asks,  'Whether,  under  the  1st  .section  of  the  act  of 
January  9,  1S37,  it  was  not  properly  brought  into  the  treas- 
ury?'" 

The  section  referred  to  is  in  these  words: 

'^  Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled^  That 
an  moneys  received  from  the  sales  of  lands  that  have  been,  or 
may  be  hereafter,  ceded  to  the  United  States  by  Indian  tribes, 
by  treaties  providing  for  the  invesnnent  or  payment  of  the  In- 
dians, parties  thereto,  of  the  proceeds  of  the  lands  ceded  by 
them,  respectively,  after  deducting  the  expenses  of  survey  and 
sale,  any  sums  stipulated  to  be  advanced,  and  the  expenses  of 
fulfilling  any  engagements  contained  therein,  shall  be  paid  into 
the  treasury  of  the  United  States,  in  the  same  manner  that 
moneys  received  from  the  sales  of  public  lands  are  paid  into  the 
treasury." 

AH  the  lands  of  the  Creek  tribe  east  of  the  Mississippi  were 
ceded,  by  the  first  article  of  the  treaty  of  March  24, 1832,  to 
the  United  States.  The  second  article  provides  that  twenty 
sections  '^  shall  be  selected,  under  the  direction  of  the  Presi- 
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dent,  for  the  orphan  children  of  the  Creeks,  and  divided,  and 
retained  or  sold  for  their  benefit,  as  the  President  may  direct." 
The  moneys  in  question  are  the  proceeds  of  the  sale  of  these 
selected  lands;  and  as  the  President  is  undoubtedly  authorized 
by  the  treaty  to  invest  such  proceeds  for  the  benefit  of  the 
orphans  interested  therein,  or  to  pay  over  to  them  such  pro- 
ceeds as  he  may  direct,  these  moneys  may  well  be  regarded  as 
coming  within  the  provisions  of  the  section  above  quoted,  and 
therefore  as  properly  brought  into  the  treasury. 

I  think  it  proper  to  add,  (and  I  wish  th^  opinion  just  expressed 
to  be  regarded  as  jnroceeding  on  this  ground,)  that  the  moneys 
in  question,  if  liable  to  be  brought  into  the  treasury  under  the 
first  section  of  tlie  act  of  January  9, 1837,  will  also  be  liable 
to  be  drawn  out  for  investment  or  payment,  whenever  the 
President  shall  so  direct,  under  the  second  Section  of  the  same 
law;  the  latter  section  being  evidently  intended  to  be  coexten- 
sive with  the  former. 

I  am,  sir,  &c.,  &c., 

B.  P,  BUTLER. 

To  the  Secretary  of  the  Treasury. 


duties  op  land  officers  in  respect  to  entries  and 
certificates. 

Where  H.  and  F.  applied  at  a  land  office  to  enter  certain  laflds,  but  not  being 
able  to  comply  with  the  reg;ulations  of  the  department,  procured  them  to  be 
marked  and  reeerred  from  sale  to  T.,  who,  soon  thereafter,  applied  to  purchase 
and  pay  for  them,  and  was  refused;  and,  aAerwaids,  H.  and  F.  made  payment 
and  obtained  a  certificate  of  purchase^DCCiDBO,  that  the  land  officers  should 
hare  complied  with  T.'s  offer;  and  that,  as  a  patent  has  not  yei  issued,  the 
matter  is  yet  under  control  of  the  General  Land  Office. 

Attorney  General's  Office, 

June  8, 1837. 
Sir:  In  your  letter  of  the  18th  of  March  last,  yoa  state  the 
following  case  for  my  opinion: 

«  Messrs.  Hough  and  Fisk  applied  to  enter  certain  lands  at 
the  Chocchuma  (Mississippi)  land  office.  Not  being  prepared 
to  comply  with  certain  formalities  required  by  the  regulations 
of  the  department,  the  sale  was  not  perfected  at  the  time>  but 
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the  lands  applied  for  were  so  marked  on  the  plats^  and  reserved 
fiom  sale.  Subsequently,  Doctor  Taylor  made  application  to 
enter  and  purchase  the  same  lands.  His  application  wa^  re- 
fused. Soon  after,  Messrs.  Hough  and  Fisk  complied  with  the 
formalities  required,  made  payment^  and'  received  a  certificate 
of  purchase." 

Upon  this  case  you  ask  the  following  question: 

^'  The  United  States  having  thus  parted  with  their  title  to 
the  lands  in  question,  and  received  the  legal  consideration > 
through  the  hands  of  their  duly  constituted  agents,  the  ques« 
tion  arises^  Can  they  now,  assuming -the  conduct  of  such  agents 
to  have  been  irregular,  make  a  tide  to  any  one  else  by  a  subse- 
quent sale;  and  especially  when  it  is  not  alleged  there  existed 
any  fraud  or  collusion  between  the  land  officers  and  purchaser?' ' 

When  the  United  States  have  actually  parted  with  their  tide, 
CD  the  receipt  of  the  legal  consideration,  they  caiinot  make  a 
valid  title  to  any  other  person  by  a  subsequent  sale,  (except 
where  the  first  title  was,  from  irregularity  or  some  othercause, 
absolutely  void' in  law,)  until  such  first  title  shall  have  been 
avoided  by  some  appropriate  judicial  proceeding;  but  where  the 
irregularity  is  of  such  a  character  as  to  render  the  tit^e  abso- 
lutely void,  and  not  merely  voidable,  a  new  tide,  made  without 
any  such  proceeding,  will  be  effectual  to  pass  the  estate. 

In  the  case  submitted,  the  title  has  never  passed  from  the 
United  States,  because  the  patent  has  not  yet  been  issued;  and, 
as  appears  from  the  documents  accompanying  your  communi- 
cation, the  contest  between  the  parties  is,  as  to  which  of  them 
shall  receive  the  patent. 

On  the  facts  stated  above,  it  appears  to  me  that  Doctor  Taylor 
ought  to  have  been  allowed  to  purchase  the  lands  applied  for  by 
him.  The  application  of  Messrs.  Hough  and  Fisk,  not  being 
accompanied  by  the  requisite  formalities,  was  a  mere  nullity, 
and  gave  them  no  legal  or  equitable  right  to  the  lands  applied 
for.  The  lands,  in  contemplation  of  law,  stood  in  the  same 
condition,  when  Doctor  Taylor  applied  to  purchase  them,  as  if 
Messrs.  Hough  and  Fisk  had  made  no  attempt  to  become  the 
purchasers;  and,  in  my  opinion,  the  laud  officers  should  have 
complied  with  his  offer,  and  should  not  huve  proceeded  to  make 
the  sale  to  Messrs.  Hough  and  Fisk.  That  sale,  under  the 
Tox..  DO— 16 
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circumstances;  must  be  regarded  as  improvidently  made;  and, 
as  the  patent  has  not  yet  issued,  the  General  Land  Office  has 
such  a  control  over  the  subject  as  to  do  justice  to  Doctor  Tay- 
lor, without  driving  him  to  his  suit  against  the  land  officers* 
This  may  be  done  either  by  directing  the  land  officers  to  allow 
Doctor  Taylor  to  complete  his  purchase,  and,  on  his  produc- 
tion of  the  proper  evidence,  by  granting  him  a  patent,  (in  which 
case  the  money  paid  by  Messrs.  Bough  and  Fisk  should  be  re- 
funded to  them;)  or  by  suspending  further  proceedings  until 
Taylor  can  establish  his  equitable  rights  in  a  ^ourt  of  justice. 
I  am^  sir^  very  respectfully^  your  obedient  servant, 

B.  F.  BUTLER. 
Hon*  Levi  Woodbury, 

Secretary  of  the  Treasury. 


EMPLOYMENT  AND  COMPENSATION  OP  PAYMASTEES'  CLERBQ5. 

There  is  no  provision  of  law  which  authorizes  the  employment  of  persons  for 
clerks  to  paymasters  other  than  non-commissioned  officers;  yet  the  depart- 
ment, in  the  exercise  of  its  general  powers,  may  allow  a  private  citizen  to  be 
employed  when  no  capable  non-commissioned  officer  can  be  obtained. 
The  department  may  take  the  highest  pay  allowed  by  the  laws  now  in  force  to 
'  any  non-commissioned  officer  of  the  corps  to  which  the  person  employed  as 
paymaster's  clerk  belongs  as  the  standard  of  compensation,  and  may  allow 
iiim  double  the  same. 

Attornet  General's  Office, 

Jvm  7, 1837. 

Sir:  In  your  letter  of  the  15th  of  April  last,  you  ask  my 
opinion  on  the  question  whether  the  department  has  authority 
to  change  the  compensation  of  the  clerks  of  paymasters,  as  pio- 
posed  in  the  communication  of  Major  Randall,  enclosed  for  my 
perusal. 

Major  Randall's  proposal  is,  that  the  commutation  of  the  dou- 
ble pay,  and  all  other  allowances  for  paymasters'  clerks,  be 
made  from  the  grade  of  ordnance  aergeaniSy  who  receive,  under 
the  existing  laws,  a  higher  rate  of  pay  than  any  other  non- 
commissioned  officers  of  the  army. 

The  section  of  the  act  of  the  24th  of  April,  1816,  provides 
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that  each  paymaster  <^  shall  be  allowed  a  capable  non  commis- 
sioned officer  as  clerk,  who,  while  so  employed,  shall  receive 
double  pay,  and  the  actual  expenses  of  transportation  while 
travelling  under  orders  in  the  discharge  of  his  duty."  The 
pay  of  a  company  sergeant,  at  the  time  of  the  passing  of  this 
law,  was  eight  dollars  per  months  and  that  rate  of  pay,  it  ap* 
pears,  was  then  fixed  by  the  Secretary  of  War,  as  the  compen- 
sation of  non-commissioned  officers  employed  as  paymasters' 
clerks.  The  act  of  March  2, 1833,  (vol.  8,  p.  813,)  increases 
the  pay  of  the  non-commissioned  officers  of  the  army  generally; 
but  the  pay  of  the  ordnance  sergeants  is  regulated  not  by  this 
act,  but  by  a  law  exclusively  applicable  to  that  corps.  I  think 
the  department  may  lawfully  take  the  highest  pay  allowed  by 
the  laws  now  in  force  to  any  non-commissioned  officer  of  the 
corps  to  which  the  person  employed  as  paymaster's  clerk  be. 
tongs,  as  the  standard  of  compensation,  and  may  allow  him 
double  the  same^  but,  unless  the  non  commissioned  officer  so 
employed  is  actually  an  ordnance  sergeant,  I  do  not  see  how 
the  pay  of  that<:orps  can  be  adopted  as  the  standard. 

You  also  ask  my  views  as  to  the  power  of  the  department 
to  authorize  the  employment  of  private  citizens  in  the  capacity 
of  clerks  to  paymasters.  There  is  no  express  provision  of  law 
which  authorizes  the  employment  of  any  person  other  than  a 
n(m  commissioned  officer;  and  whenever  a  capable  non-com- 
missioned  offioer  can  be  found,  it  would  be  illegal  to  employ 
a  private  citizen.  But,  as  the  law  proceeds  on  the  assuraptioa 
that  a  clerk  is  necessary,  and  that  he  ought  to  be  capable  of 
discharging  the  duties  of  the  employment,  I  presume  that  the 
department,  in  the  exercise  of  its  general  powers,  may  law- 
fully  allow  a  private  citizen  to  be  employed  when  no  capable 
non-commissioned  officer  can  be  obtained^  and  may  pay  him 
a  reasonable  compensation,  not  exceeding  that  to  which  a  non- 
commissioned officer  of  infantry  would  be  entitled,  out  of  any 
general  fund  applicable  to  the  payment  of  contingencies  for  the 
«my. 

I  am,  sir,  &c.,  &c., 

B,  F.  BUTLER, 

To  the  Sbcretary  of  Wak. 
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Power  of  Secretary  of  the  Treasury  respecting  CnBtoms. 

POWER  OP  SECRETARY  OF  THE  TREASURY  RESPECTINQ  CUS- 
TOMS. 

Moneys  collected  for  custoroa  and  deposited  ta  tfie  credit  of  the  treasury,  bai 
not  actually  brought  into  the  treasury  by  covering  warrants,  are  not  so 
blended  with  the  moneys  in  the  treasury  as  to  require  a  special  appropriation 
by  law  in  order  to  a|)ply  them  to  the  payment  of  current  expenses,  but  may 
be  applied  as  if  they  had  been  retained  in  the  bond*  of  the  collectors. 

Attorney  G(enebal's  Office, 

June  10, 1837. 

Sir:  In  your  Tetter  of  the  7th  instant,  you  ask  my  opinion 
on  the  following  question—^^  Whether,  under  the  general  power 
over  the  revenue  of  the  country  with  which  the  Secretary  of  the 
Treasury  is  clothed  by  law,  he  may  not  direct  the  Treasurer  ot 
the  United  States  to  instruct  any  bank  in  which  money  may 
have  been  deposited  to  the  credit  of  that  officer  by  any  collector 
of  the  customs,  (but  with  which  money  the  Treasurer  has  not 
been  charged  upon  the  bookd  of  the  treisisury,  by  covering  war- 
rants,) to  replace  the  same,  or  any  specific  portions  thereof^ 
again  to  the  credit  of  the  collector,  in  order  that  it  may  be- 
come subject  to  the  check  of  the  fatter  to  meet  his  cmrent  ex- 
pauses?'' 

I  think  this  question  must  be  answered  in  the  affirmative. 

Until  the  moneys  deposited  in  bank  by  the  collectors,  to  the 
credit  of  the  Treasurer,  shall  have  been  actually  brought  into 
the  treasury  by  covering  warrants,  the  Tireasurer  is  not  legally 
chargeable  with  them,-  and  though  they  are  moneys  of  the  Unr* 
ted  States,  they  are  not  so  blended  with  the  moneys  in  the 
treasury  as  to  require  a  special  appropriation  by  law  to  author- 
ize their  application  to  the  payment  of  any  demand  legally 
chargeable  in  the  receipts  of  the  custom  houses.  And  as  the 
current  expenses  of  the  several  collection  districts  might  law- 
fully have  been  paid  out  of  the  moneys  referred  to,  had  they 
been  retained  in  the  hands  of  the  collectors,  there  can  be  no 
legal  objection  to  causing  them  to  be  appHed  to  that  purpose, 
if  the  subsequent  receipts  at  the  custom-houses  shall  prove 
inadequate. 

I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 

To  the  Secretary  of  the  Treaburt. 
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EXTRA.  PAY  FOR  EXTRA  SERVICES. 

The  clerk  of  tfae  atery  «nd  privateer  pension  and  navy  hospital  funds  is  enti- 
tled, over  and  above  his  salary*  to  a  fair  compensation  for  services  performed 
by  him  in  respect  to  the  United  States  coast  survey,  as  those  services  were 
no  part  of  kis  o&cial  duty^ 

Attorney  Gbner/ll^s  Office, 

June  10, 1837. 

Sir:  I  ^ave  had  the  honor  to  receive,  and  have  duly  con- 
sidered, the  papers  enclosed  in  your  letter  of  the  2d  ultimo,  reU 
ative  to  the  claim  of  Mr.  Ragsdale,  formerly  warrant  clerk  in  the 
Navy  Department,  and  now*  clerk  of  the  navy  and  privateer 
pension  and  na^  hospital  funds,  who  claims  special  compen- 
sation for  servioes  rendered  as  a  dierk  in  respect  to  the  United 
States  coast  survey,  on  the  ground  that  such  services  were  no 
part  of  bis  regular  official  duty. 

The  papers  do  not  give  such  an  account  of  the  nature  and 
duties  of  the  warrant  clerkship  as  to  enable  me  to  decide  on  the 
validity  of  that  port  of  Mr.  Ragsdale's  claim  which  appertains 
to  the  period  when  he  held  that  office.  I  find,  however,  that 
the  appointment  of  a  clerk  in  relation  t<f  the  aavy  and  privateer 
pension  and  navy  hospital  funds,  is  expressly  provided  for  by 
the  fourth  section  of  the  act  of  die  10th  of  July,  1832,  regu- 
lating those  funds;  and  the  salary  to  be  allowed  such  clerk  for 
those  services  is  specially  designated  by  the  same  section,  which 
also  provides  that  such  salary  shall  be  '^a  full  compensation  for 
his  services^  and  in  lieu  of  all  commissions  or  other  cUlowances. ' ' 
But  this  prohibition  can  only  refer  to  services  rendered  by  him 
as  pension  and  hospital  fund  clerk,  and  to  commissions  and 
allowances  ibr  such  services;  and  cannot  exclude  him  from 
claiming  and  receiving  a  iair  compensation  for  any  services 
which  he  may  have  rendered  in  another  and  entirely  distinct 
capacity.  As  a  clerk  appointed  under  the  act  of  July  10, 
I832y  he  was  undoubtedly  bound,  for  the  legal  salary,  to  per- 
fimn  all  the  clerical  duties  appertaining  to  the  funds  mentioned 
in  the  law;  but  he  was  not  bound,  in  addition  to  those  services, 
to  perform  clerical  duties  concerning  the  coast  survey.  These 
latter  duties  were  clearly  extra  official;  and  he  is  therefore  equi- 
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tably^  as  well  as  legally^  entitled  to  a  just  compensation  there^ 
for. 

I  am,  sir.  Sec.  &c.. 

B.  P.  BUTLER. 
To  the  Secretary  of  the  Navy. 


CONSTRUCTION  OF  ACT  CONCERNING  THE  NAVY  PENSION- 
FUND. 

The  act  of  the  3d  of  March,  1637,  for  the  more  equitable  administration  of  the- 
navy  pension  fund,  ought  not  to  be  so  construed  as  to  include  cases  where 
the  death  occurred  anterior  to  the  date  of  the  law  by  which  the  fund  was  es- 
tablished. 

Attorney  General^b  Office, 

June  12, 1837.     * 

Sir  :  In  reply  to  the  question  proposed  in  your  letter  of  the 
9th  instant,  I  have  The  honor  to  inform  yoi;i  that,  in  my  opin- 
ion, the  act  of  the  3d  of  March  last,  <<  for  the  more  equitable 
administration  oi  the  navy  pension  fund,'^  ought  not  to  be  so 
construed  as  to  include  cases  where  the  death  occurred  anterior 
to  the  23d  of  April,  1800,  the  date  of  the  law  by  which  the 
fund  was  established.  Until  Congress  shall,  by  express  words, 
make  provision  to  the  contrary,  this  limitation  fairly  results 
from  the  history  of  the  fund,  and  the  language  of  the  act 
creating  it. 

1  am,  sir.  &c..  Sec. 

B.  F.  BUTLER. 

To  the  Secretary  of  the  Navy. 


SCRIP  FOR  revolutionary  LAND  WARRANTS. 

Scrip  for  revolutionary  land  warrants  may  be  issued;  and  for  that  purpose  the 
first  section  of  the  act  of  May  30, 1830>  is  now  in  force. 

Attorney  General's  Office, 

June  14,  1837. 
Sir  :  In  answer  to  the  question  proposed  in  your  letter  of 
the  9th  instant,  I  have  the  honor  to  inform  you  that,  in  my 
opinion,  the  sixth  section  of  the  act  for  the  relief  of  certain 
officers  and  soldiers  of  the  Virginia  line  and  navy,  and  of  the 
continental  army,  during  the  revolutionary  war,  approved  May 
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30,  1830,  80  finr  as  it  extends  the  provisions  of  the  first  and 
fourth  sections  of  that  act  to  military  land  warrants  issued  by 
the  United  States  in  satisfaction  af  claims  for  bounty  lands 
for  services  durrng  the  revolutionary  war,  is  yet  in  force;  and 
that,  under  the  first  section  so  referred  to,  scrip  may  still  be 
issued  in  satis&ction  of  such  warrants;  which  scrip, under  the 
fourth  section,  will  be  receivable  in  payment  of  public  lands, 
and  have  the  other  attributes  mentioned  in  that  section. 

This  opinion  is  founded  on  a  general  view  of  the  various 
provisions  contained  in  the  above  mentioned  act,  and  in  numer- 
ous statutes  applicable  to  the  same  subject,  before  and  since 
lAssed;  all  of  which  are  enumerated  in  the  report  of  the  iSo- 
licitor  of  the  General  Land  Office  of  the  9th  instant,  and  the 
communication  from  the  officer  having  charge  of  the  bureau 
of  Yirginia  military  land  and  scrip,  of  the  7th  instant:  both  of 
which  papers  were  enclosed  in  your  communication.  As  I 
fully  concur  in  the  views  taken  by  those  officers,  (except  as 
to  the  remark  made  by  the  latter  on  the  second  section  of  the 
act  of  March,  1835^  at  the  condusion  of  his  report,")  I  beg 
leave  ta  refer  to  them,  and  especially  to  the  report  from  the 
bureau  of  military  land  and  scrip,  as  embracing,  with  the  excep- 
tion stated,  the  grounds  of  my  opinion. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  P.  BUTLER. 

The  Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury, 


INDULGENCGS  ON  CUSTOM-HOUSE  BONDS. 

The  SoUciCor  of  the  Treasury  ma7g;rant  indulgences  upon  custom-house  bonds, 
in  the  form  of  instructions  to  district  attorneys  who- shall  have  received  them 
for  prosecution,  in  such  cases  and  on  such  terms  as  shall  be  deemed  advanta- 
geous to  the  United  States. 

And,  although  the  Solicitor  has  no  jurisdiction  of  bonds  until  they  are  placed  in 
the  hands  of  district  attorneys,  he  may,  in  proper  cases,  give  the  instructions 

^    conditionally  in  advance,  as  to  the  course  to  be  pursued. 

Attorney  General's  Office, 

June  27,  1837. 
Sir  :  Ou  the  9th  and  10th  ultimo  I  had  the  honor,  in  com- 
pliance with  thp  request  contadned  in  your  letter  of  the  9th,  en- 
dosing  for  my  consideration  a  report  made  to  you  on  that  day 
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by  the  Solicitor  of  the  IVeasniy,  to  state  to  you  verbally  my 
o{>mion  on  the  power  of  the  department,  especially  through 
the  Solicitor  of  the  Treasury,  to  grant  indulgences  on  custom- 
house bonds;  and  I  now  proceed  to  commit  to  writing  the 
substance  of  that  opinion,  with  the  reasons  on  which  it  was 
founded. 

The  66ch  section  of  the  revenue  collection  act  of  the  Stt 
of  March,  1799,  provides,  that  <^  when  any  bond  for  the  pay* 
ment  of  duties  shall  not  be  satisfied  on  the  day  it  may  become 
due,  the  collector  shall  forthwith,  and  without  delay,  cause  a 
prosecution  to  be  commenced  for  the  money  thereon,  by  a  suit 
at  law  in  the  proper  court."  The  like  provision  was  contained 
in  the  revenue  collection  laws  of  lT89-'90.  It  is  obvious  that 
the  clause  above  quoted  was  intended  to  take  away  all  dis- 
cretion from  the  collector,  and  to  compel  him,  in  every  case 
where  de&ult  shall  have  been  made  in  the  payment  of  a  duty- 
bond,  instantly  to  deliver  such  bond  to  the  district  attorney,  the 
officer  charged  by  law  with  the  institution  and  management 
of  suits  in  favor  of  the  United  States.  No  indulgence  can  be 
granted  by  the  collector,  on  his  own  motion,  after  a  bond  shall 
have  become  due;  nor  can  the  department,  after  fidlure  of 
payment,  authorize  him  to  grant  any  such  indulgence.  His 
duty,  however,  is  discharged  the  moment  he  has  delivered  the 
bond  to  the  district  attorney,  because  it  is  only  in  this  way 
and  to  this  extent  that  he  can  <<  cause  a  prosecution  to  be 
commenced." 

The  district  attorney,  on  receiving  the  bond,  is  undoubtedly 
bound,  as  a  general  rule,  forthwith  to  commence  a  suit;  and 
i^  by  means  of  any  unauthorized  delay  in  the  institution  of  the 
isuit,  the  <lebt,  or  any  part  of  it,  should  be  lost,  he  would  be 
personally  responsible.  The  degree  of  diligence  with  which 
he  is  to  act  may,  however,  be  modified  by  the  system  of  pro- 
cedure in  force  in  his  district,  and  by  other  circumstances, 
which  may  sometimes  justify  more  or  less  delay  in  the  actual 
commencement  of  the  suit.  But  no  delay  by  which  the  ob- 
taining of  judgment  at  the  first  term  after  he  shall  have  received 
the  bond  shall  be  jeoparded,  or  by  which  any  other  legal  ad- 
vantage shall  have  been  lost  to  the  United  States,  can  be  granted 
•iy  this  officer,  without  authori^  from  the  Treasury  Department. 
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After  the  bond  shall  have  come  into  the  hands  of  the  district 
alloniey,  the  pioceedings  on  it  are  under  the  control  of  the 
Treasury  Department,  to  be  exercised  through  the  Solicitor  of 
the  Treasury,  who  has  authority,  in  my  opinion,  to  direct  a 
stay  of  proceedings  either  hefare  or  afUr  suit,  on  such  terms 
as  he  may  thiidc  proper,  whenever  he  shall  be  satisfied  that  the 
security  of  the  debt  and  the  ultimate  collection  thereof  will  ^ 
promoted  by  such  a  measure. 

The  leading  object  of  that  part  of  the  duty  law  which  is 
now  under  considemtion  is  to  secure  the  speedy  and  certain 
collection  of  the  money  due  on  the  bond;  and  though,  as  has 
been  iseen,  the  collector  has  no  discretion  whatever,  and  the 
district  attorney  very  little,  as  to  the  steps  to  be  taken  by  them 
in  the  accomplishment  of  this  object,  the  Treasury  Department 
b  in  a  different  condition.  Whilst  it  is  undoubtedly  bound  to 
see  that  the  particular  duty  prescribed  to  the  collector  is  faith, 
fally  discharged  by  him,  and  that  the  district  attorney  grants 
no  unauthorised  or  injurious  delay,  it  possesses,  and  has  alwajrs 
possessed,  an  enlarged  discretionary  power  in  the  collection  of 
the  revenue,  by  virtue  of  which  it  may  control  the  proceedings 
of  the  district  attorney  in  such  manner  as  it  shall  deem  most 
likely  to  effectuate  the  great  end  of  the  law — ^the  most  speedy 
and  certain  collection  of  the  debt. 

By  the  2d  section  of  the  act  of  September  2,  .1789,  organ- 
izing the  Treasury  Department,  it  is  made  the  duty  of  the  Sec* 
letary  of  the  Treasury  to  superintend  the  collection  of  the  rev- 
enue; and,  in  the  performance  of  that  duty,  he  is  authorized 
to  <<  direct  the  superintendence  of  the  collection  of  the  duties 
on  impost  and  tonnage  as  he  shall  judge  best^" 

This  general  power  has  never  been  withdrawn  from  the 
Secretary,  although  particular  duties  in  aid  thereof  have  been 
from  time  to  time  imposed  by  law  on  particular  officers  of  the 
department. 

The  act  of  March  3, 1817,  (section  10,)  makes  it  the  duty  of 
the  First  Comptroller  <Mo  superintend  the  recovery  of  all  debts 
to  the  United  States,  to  direct  suits  and  legal  proceedings,  and 
to  take  such  measures  as  may  be  authorized  by  the  laws  to 
enfcrce  prompt  payment  of  all  such  debts." 

Under  the  authority  conferred  by  these  laws,  the  Treasury 
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Department^  through  the  First  Comptroller^  frequently  exer- 
cised the  power  of  staying  proceedings  in  suits  on  cnstom- 
house  bonds,  and  sometimes  of  delaying,  the  commencement 
of  suits  on  such  bonds,  Thoee  indulgences  aH)ear  to  have 
been  generally  confined  to  cases  where  the  obligors  would  have 
been  subjected  to  sanous  embarrassment,  and  the  collection  of 
the  debt  postponed,  by  the  rigid  prosecution  of  the  bonds;  and 
to  have  been  granted  on  the  coi^dition  of  additional  security*, 
or  of  other  terms  calculated  to  increase  the  safety  of  the  debt. 

By  the  act  of  the  16th  of  May,  1820,  it  was  made  the  <'dutf 
of  such  officer  of  the  Treasury  Department  as  the  President  of 
the  United  States  shall  from  time  to  time  designate  for  that  pur- 
pose as  the  agent  of  the  treasury  to  direct  and  superintend  all 
orders,  suits,  or  proceedings,  in  law  or  equity,  for  the  recovery 
of  money,  chattels,  lands,  tenements,  or  hereditaments,  in  the 
name  and  for  the  use  of  the  United  States."  Whilst  this  law 
was  in  force  the  discretionary  power  of  staying  proceedings  oa 
duty  bonds  was  from  time  to  time  exercised  through  the  agent 
of  the  treasury. 

The  act  of  May  29, 1830,  ereating  the  office  of  Solicitor  of 
the  Treasury,  provides  (section  1)  ^Uhat  the  powers  vested  in^ 
and  the  duties  required  from,  the  agent  of  the  treasury,  shall 
be  transferred  to,  vested  in,  and  required  from,  the  Solicitor  of 
the  Treasury."  The  3d  section  proviides  **that,  whenever 
any  bond  for  duties  shall  be  delivered  to  a  district  attorney  for 
suit,  the  collector  so  delivering  the  same  shall  immediately 
give  information  thereof  to  the  Solicitor  of  the  Treasury,  with 
a  full  and  exact  description  of  the  date  of  such  bond,  the 
amount  thereon  due,  and  the  names  of  all  the  obligors  thereto; 
and  the  Solicitor  of  the  Treasury  shall  thereupon  make  such 
entry  thereof,  as  that  the  said  attorney  may  duly  appear  chaige- 
able  therewith  until  the  amount  thereof  shall  have  been  paid 
to  the  United  States,  or  he  shall  have  obtained  judgment  there* 
on,  and  delivered  execution  to  the  marshal,  or  shall  otherwise 
have  been  duly  discharged  therefrom."  The  same  section 
requires  the  district  attorneys  to  make  periodical  returns  to  the 
Solicitor  of  all  cases  in  which  the  United  States  are  parties; 
and  the  6th  section  provides  that  the  Solicitor  <^  shall  have 
|X)wer  to  instruct  the  district  attorneys,  marshals,  and  clerks  of 
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the  circuit  aad  district  courts  of  the  United  States^  in  all  mat- 
ters and  proceedings  appertaining  to  suits  in  which  the  United 
Stales  is  a  party  or  interested^  and  cause  them,  or  either  of 
them,  to  report  to  him  from  time  to  time  any  information  he 
may  require  in  relation  to  the'  same."  The  7th  section  au- 
thorizes him,  with  the  approbation  of  the  Secretary  of  the 
Treasury,  ^^to  establish  such  rules  and  regulations,  not  incon- 
sistent with  law,  for  the  observance  of  collectors,  district  attor- 
neys, and  marshals,  respecting  suits  in  which  the  United  States 
are  parties,  as  may  be  deemed  necessary  for  the  just  respon- 
sibility of  those  officers,  and  the  piompt  collection  of  the  rer- 
enaes  and  debts  due  and  accruing  to  the  United  States." 

The  general  discretionary  powers  granted  by  the  acts  above 
quoted  to  the  Secretary  of  the  Treasury,  the  First  Cumptiollw, 
and  the  agent  of  the  treasury,  are  not  extinguished  by  the  act 
of  1830;  but,  so  far  as  relates  to  the  action  of  the  district  attor- 
neys, those  powers  are  now  to  be  exercised  through  the  Soli- 
citor of  the  Treasury.  A  direction  to  stay  proceedings  in  a  suit 
commenced  on  a  duty  bond  is  clearly  an  induction  in  a  matter 
appertaining  to  a  suit  in  which  the  United  States  is  a  party; 
and,  therefore,  plainly  within  the  express  words  of  the  5th  sec- 
tion of  the  act  of  1830.  I  think,  also,  that  a  direction  to  the 
district  attorney  to  stay  the  commencement  of  a  suit  on  a  duty 
bond  handed  over  to  him  by  the  collector,*  in  sueh  cases  and 
on  such  terms  as  shall  be  deemed  advantageous  to  the  United 
States,  is  also  an  instruction  in  a  matter  appertaining  to  a  suit 
in  which  the  United  States  is  interested;  and,  therefore,  that 
under  the  same  section  it  may  lawfully  be  given  by  the  Soli- 
citor. Nor  can  I  perceive  any  legal  objection  to  the  transmit- 
ting of  such  an  instruction  to  the  district  attorney  in  anticipa- 
tion of  the  delivery  of  the  bond  to  him.  Technically,  the  ju- 
risdiction of  the  Solicitor  does  not  commence  until  the  collector 
has  reported  to  him  the  delivery  of  the  bond;  which  report 
cannot  be  made  until  aiier  the  bond  has  been  (daced  in  the 
hands  of  the  district  attorney,  who  will  usually  have  com- 
menced a  suit  be&re  the  Solicitor  receives  the  report,  especially 
if  it  be  from  a  post  very  remote  from  the  seat  of  government. 

The  inconveniences  of  distance  and  lapse  of  time  areonly 
to  be  overcome^  when  the  public  interest  demands  it,  by  giving 
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conditional  instructions  in  anticipation  of  expected  events. 
This  is  constantly  done  by  the  executive  departments;  and  if 
the  actual  state  of  things,  when  it  occurs,  justifies  the  inter- 
ference of  the  department,  the  instruction  will  be  as  valid  as  if 
it  had  not  been  until  after  the  occurrence  of  the  event  to  which 
it  applies.  This  course  has,  indeed,  been  adopted  by  the  So- 
licitor of  the  Treasury  in  his  standing  instructions  to  the  dis* 
trict  attorneys  concerning  the  measures  to  be  taken  by  them 
when  they  shall  receive  duty  bonds  for  collection.  In  cases, 
tfierefore,  where  it  shall  be  deemed  proper  to  direct  the  district 
attorneys  to  grtot  indulgence  before  suit  commenced,  I  think 
that  object  may  be  accomplished  by  transmitting,  in  advance, 
such  instructions  as  to  the  course  to  be  pursued  in  this  re- 
spect, on  bonds  thereafter  to  be  handed  over  to  him,  as  the  case 
maydemsQd. 

I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 

To  the  S&CRETARY  OP  THE  TREASURY. 


COMPENSATION  OP  DISTRICT  ATTORNEYS. 

The  reference  to  the  feea  of  the  State  courts,  contained  in  the  acts  of  1789  and 
of  1799,  does  not  apply  to  the  courts  nor  to  the  district  attorneys  of  States 
where  there  are  no  fees  by  law,  but  refers  to  those  where  the^Iaws  give  tax- 
able fees.  1 

The  United  States  should,  ill  such  cases,  make  a  reasonable  allowance  to  their 
attorneys  in  the  States  where  the  latter  can  look  only  to  their  employers  for 
compensation. 

Attorney  General's  Oppice, 

•/iifyS,  1837. 
Sir:  I  have  perused  and  considered  the  commanication  of 
D.  J.  Baker,  esq.,  district  attorney  of  the  United  States  for  the 
State  of  Illinois,  of  the  6th  of  April,  1836,  some  time  since  re- 
ferred to  me,  but  do  not  find  therein  any  sufficient  reasons  for 
excepting  his  case  from  the  general  rules  stated  in  my  opiuioa 
of  the  7th  of  March,  1836.  Mr.  Baker  correctly  supposes  that 
I  was  ignorant  of  the  fiict,  at  the  time  of  preparing  that  opinion, 
that  in  the  State  of  Illinois  no  fees  are  allowed  by  law  to  be 
taxed  and  recovered  in  suits  in  the  supreme  court  of  that  State; 
and  it  must  be  admitted  that  this  circumstance  very  materially 
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distinguishes  the  district  attorney  of  that  Stati)  from  otfier  dis- 
trict attorneys  of  the  United  States.  There  is  also  force  in  the 
aigumeot,  tfiat,  as  the  usage  and  law  of  the  State  of  Illinois 
allow  attorneys  to  charge  to  their  employers  a  reasonable  fee  for 
their  services^  the  United  States  oaght  to  be  willing  to  ms^e 
a  similar  allowance  as  an  act  of  justice  to  their  district  attor- 
ney, who  will  otherwise  receive  no  compensation  for  his  ordi- 
nary official  services.  But  I  cannot  think  that  the  provision 
quoted  by  Ur.  Baker  from  the  act  of  28th  of  February,  1T99, 
and  which  gives  the  district  attorney  <<  such  fees  in  each  State 
respectively  as  are  allowed  in  the  supreme  court  thereof/'  has 
reference  to  any  such  usage  or  general  law;  on  the  contrary,  I 
think  it  refers  to  ti^  fees  which  by  law  are  taxed  and  allowed 
to  be  recovered  in  the  suit  in  which  they  arise.  This  is  the 
natural  sense  of  the  phrase;  and  by  connecting  the  act  of  1799 
with  the  judiciary  act  of  .1789,  which  declares  that  the  district 
attorney  ''  shall  receive,  as  a  compensation  for  his  services^ 
such  fees  as  shall  be  taxed  therefor  in  the  respective  courts  in 
which  the  suit  or  prosecution  shall  be,"  and  which  act  is  in 
pari  materidy  I  think  it  will  be  evident  that  Congress  intended 
to  refer  to  the  State  laws  giving  taxed  fees  in  the  principal  suit. 
There  is  the  less  reason  for  giving  tp  the  iaw  of  1799  the  con^ 
struction  contended  fer  by  Mr.  Baker,  inasmuch  as  there  was 
then  no  State  in  the  Union  in  which  taxed  costs  were  not 
aUowed  in  the  supreme  court  of  the  State. 

It  is  evident,  however,  that  Mr.  Baker  has  an  equitable 
claim  fer  compensation;  and  if  the  subject  were  properly  brought 
before  Congress,  I  can  scarcely  doubt  that  some  general  provi« 
sion  concerning  the  district  attorney  of  Illinois  would  be  made 
by  them. 

I  am,,  sir,  &c.,&c., 

B.  P.  BUTLER. 

To  the  SflCRETARY  op  THE  TrEASFRY. 


DUTY  OP  THE  EXECUTIVE  RESPECTlNa  ALIEN  RESIDENTS. 

It  is  the  duty  of  the  Executtire  of  the  United  States*  to  whom  the  care  of  our 
foreign  relations  is  committed,  to  take  aU  lawful  measures  for  the  protection  of 
alien  subjects  of  a  state  with  whom  the  United  Slates  are  at  peoce,  who  shall 
hare  plaeed  themselyss  under  ths  safeguard  of  our  laws» 
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But  where  aliens  shall  have  suffered  violence  from  citizens  of  tbo  United  Stalest 

they  can  be  protected  only  by  the  redress  to  be  afforded  in  the  courts,  and  the 

special  interposition  of  the  legislature. 
The  State  courts  only  have  jurisdiction  of  the  crimind  offence  in  such  cases;  the 

circuit  court  of  the  United  States  of  a  civil  action,  where  the  offenders  are 

citizens. 

AtTobney  General's  Office, 

July  6,  1837. 

Sir:  I  have  bestowed  on  the  communicatioii  of  the  French 
xharge  d'affaires,  of  the  1st  of  March  last,  referred  to  me  by 
your  order,  that  deliberate  attention  which  was  due  to  the 
source  from  which  it  proceeded^  as  well  as  the  subject  of  which 
it  treats. 

Mr.  Pageot  complains  that  two  Frenchmen,  domiciled  in 
tlie  city  of  New  Orleans,  have  been  subjected  to  certain  acts 
of  gross  violence — the  one  on  his  person,  and  the  other  in  his 
house;  and  invokes,  in  their  behalf,  the  interposition  of  the 
federal  government. 

There  can  be  no  doubt,  under  the  laws  of  nations,  and  in- 
dependently of  any  treaty  provisions,  that  alien  subjects  of  a 
state  with  whom  the  United  States  are  at  peace,  coming  within 
our  territory,  and  placing  themselves,  with  the  consent  of  the 
general  and  State  governments,  under  the  safeguard  of  our 
laws,  are  entitled  to  be  protected  in  their  personal  rights,  in  like 
manner  as  citizens;  and  that  it  is  the  duty  of  the  Executive  of 
the  United  States,  to  whom  the  care  of  our  foreign  relations  is 
committed  by  the  constitution,  to  take  all  lawful  measures  for 
the  promotion  of  this  end.  It  is  obvious,  however,  from  the 
principles  on  which  our  institutions  are  founded,  and  their 
particular  structure,  that  the  capacity  of  the  federal  Executive, 
in  this  respect,  will  in  most  cases  be  limited  to  the  mere  duty 
of  taking  care  that  such  laws  as  may  have  been  passed  by 
Congress  on  the  subject  be  faithfully  executed;  and  redress 
can  only  be  obtained  through  the  courts  of  justice,  or,  in  fit 
cases,  by  the  special  interposition  of  the  legislature. 

The  acts  complained  of  by  Mr.  Pageot,  in  each  case,  consti* 
tute  a  criminal  offence,  and  furnish  also  ground  for  a  private 
action  for  the  recovery  of  damietges. 

We  have  no  act  of  Congress  giving  to  the  courts  of  the 
United  States  jurisdiction  of  the  criminal  offence;  it  can  there- 
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fore  only  be  tried;  and  the  offenders  punished,  in  t^e  proper 
State  court.  But,  if  those  offenders  are  citizens  of  Louisiana, 
the  parties  injured  may,  as  aliens,  bring  their  actions  for  dam- 
ages  in  the  circuit  co^rt  of  the  United  States  for  the  State  of 
Louisiana.  As  the  crimiual  prosecution  must  he  had  in  the 
State  court,  the  federal  government  cannot  interfere  therewith, 
further  than  to  solicit  to  it  the  attention  of  the  State  authori* 
ties,  and  to  instruct  th^  district  attorney  of  the  United  States 
to  render  such  assistance  as  he  may  be  able  to  afford.  That 
officer  is  not  bound,  as  a  part  of  his  regular  official  duty,  to  ap- 
pear in  the  State  tribunals  j  and  when  he  does  so  appear,  it  is 
only  in  the  character  of  an  advocate  or  counsel;  but  instruc* 
tions  of  this  sort  are  generally  followed  in  that  character,  la 
like  manner,  the  aid  of  the  same  officer  may  be  obtained  in 
any  civU  actions  prosecuted  in  the  circuit  court  of  the  United 
States. 

Beyond  the  methods  already  suggested,  I  perceive  no  step 
within  the  power  of  the  President,  under  the  existing  laws, 
except  that  of  a^ing  from  Congress  (in  case  he  should  think 
fit  to  do  so)  such  special  compensation  to  the  persons  aggrieved, 
for  the  wrongs  committed  on  them,  as  may  be  necessary  to 
repair  those  wrongs,  and  to  preserve  the  character  and  fulfil 
the  obligations  of  the  United  States. 

I  have  the  honor,  &c.,  &c., 

B.  F.  BUTLER. 

To  the  FRESfDENT  OP  THE  UNITED  StATES. 


PO¥r£R  OF  THE  PRESIDENT  TO  EXPEL  INTRUDERS  FROM 
INDIAN  LANDS. 

Hie  president  liM  power  to  expel  iDtrudera  from  the  l^nds  secured  to  the  Chick* 
anwi  eaat  of  the  BliMUHuppi  by  military  force,  if  Aeceanry. 

Attorney  General's  Office, 

My  6, 1837. 

Sir:  The  fourth  section  of  the  treaty  made  on  the  19th  of 

October,  1818,  with  the  Chickasaw  Indians,  is  in  the  follow* 

ing words:  "The  commissioners  agree,  on  the  further  and 

particular  application  of  the  chiefe,  and  for  the  benefit  of  the 
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poor  and  tirarriors  of  the  said  nation,  that  a  tract  of  land,  con- 
taining four  miles  square,  to  include  a  salt  lick  or  springs, 
on  or  near  the  river  Sandy,  a  branch  of  the  Tennessee  river, 
and  within  the  land  hereby  ceded,  be  reserved,  and  to  be  laid 
off  in  a  square  or  oblong,  so  as  to  include  the  best  timber,  at 
the  option  of  their  beloved  chief,  Levi  Colbert,  and  Major 
James  Brown,  or  either  of  them,  who  are  hereby  agents  and 
trustees  for  the  nation,  to  lease  the  said  salt-lick  or  springs,  on 
the  following  express  condition,  viz:  For  the  benefit  of  this 
reservation,  as  before  recited,  the  trustees  or  agents  are  bound 
to  lease  the  said  reservation  to  some  citizen  or  citizens  of  the 
United  States,  for  a  reasonable  quantity  of  salt,  to  be  paid 
annually  to  the  said  nation  for  the  use  thereof;  and  that,  from 
and  after  two  years  after  the  ratification  of  this  treaty,  no  salt 
made  at  the  works  to  be  erected  on  this  reservation  shall  be 
sold  within  the  limits  of  the  same  for  a  higher  price  than  one 
dollar  per  bushel  of  fifty  pounds  weight;  on  fiiilure  of  which, 
the  lease  shall  be  forfeited,  and  the  reservation  revert  to  the 
United  States.^' 

It  appears,  ftom  a  memorial  of  the  chiefs  of  the  nation,  ad* 
dressed  to  the  President  of  the  United  States,  and  dated  the 
10th  of  June,  1836,  that  the  land  above  reserved  was  leased  by 
the  Indians  to  citizens  of  the  United  States,  as  required  by  the 
treaty;  but  that  certain  intruders  have  entered  on  the  lands  and 
dispossessed  the  lessees,  who  urge  this  as  a  reason  for  refusing 
to  the  Chickasaws  the  payment  of  the  rent;  and  the  memorial- 
ists, therefore,  ask  the  President  for  relief. 

Pursuant  to  the  directions  of  the  late  President,  I  have  ex- 
amined  the  memorial  and  accompanying  statement  of  W.  B. 
Lewis,  who  was  formerly  interested  in  the  lease;  and  have  now 
the  honor  to  state  my  opinion  on  the  question  whether  the  Pres- 
ident has  the  power,  under  the  Existing  laws,  to  dispossess  the 
intruders  by  military  force. 

The  fifth  section  of  the  act  ^'to  regulate  trade  and  intercourse 
with  the  Indian  tribes,  and  to  preserve  peace  on  the  frontiers," 
approved  March  30, 1802,  enacts,  "that,  if  any  such  citizen  or 
other  person  shall  make  a  settiement  on  any  lands  belongings 
or  secured;  or  granted,  by  treaty  with  the  United  States  to  any 


Digitized  by  VjOOQIC 


TO  tHE  PRESIDENT.  257 

Power  of  the  President  to  Expel  Intruders  from  Indian  Lands. 

Indian  tribe,  or  shall  survey,  or  attempt  tq  survey,  stfth  lands, 
or  designate  any  <^  the  boundaries,  by  marking  trees  or  other- 
wise, such  offender  shall  forfeit  a  sum  not  exceeding  one  thou- 
sand dollars,  and  suffer  imprisonment  not  exceeding  twelve 
months;  and  it  shall,  moreover,  be  lawful  for  the  President  of 
the  United  States  to  take  such  measures  and  to  employ  such 
military  force  as  he  may  judge  necessary  to  remove,  from  lands 
belonging  or  secured  by  treaty  as  aforesaid  to  any  Indian  tribe, 
any  such  citizen  or  other  person  who  has  made,  or  shall  here- 
after make,  or  attempt  to  make,  a  settlement  thereon/' 

This  section  is  yet  in  force,  as  it  respects  the  Indian  tribes 
residing  east  of  the  Mississippi;  the  act  of  1802  being  to  that 
extent  excepted  from  the  general  repealing  clause  inserted  in 
the  intercourse  act  of  June,  1834.  The  Chickasaw  tribe  yet 
reside  east  of  the  Mississippi,  and  the  provision  therefore  ap- 
plies to  the  present  case,  provided  the  tract  in  question  is  to  be 
regarded  as  lands  ^^ belonging y  or  secured,  or  graniedy  by  treaty 
with  the  United  States,^'  to  the  Chickasaw  tribe.  The  provi- 
sions of  the  article  are  not  very  explicit;  but  I  think  the  tract 
may  well  be  regarded  as  secured  to  the  tribe  or  nation  of  Chick* 
asaws.  It  was  reserved  for  a  national  purpose,  and  is  placed 
under  the  care  of  agents  and  trustees  for  the  nation;  and 
though  the  duration  of  the  reservation  is  not  defined,  and  though 
it  is  held  on  terms  under  which  a  forfeiture  may,  perhaps, 
already  have  occurred  in  favor  of  the  United  States,  yet  it  seems 
to  me  but  just  to  the  Cbickasaws  to  regard  it  as  belonging  to 
them  until  the  United  States  think  proper  to  enforce  the  for* 
feiture,  and  to  treat  the  tract  as  a  part  of  the  public  domain. 
This  view  is  supported  by  the  provisions  inserted  in  the  treaties. 
of  Pontotoc  and  Washington,  but  stricken  out  by  the  Senate,, 
which  recognise  the  right  of  the  Chickasaws  to  this  tract. 

I.am,  therefore,  of  opinion  that  the  question  refened  to  me 
by  the  late  President  must  be  answered  in  the  affirmative^ 

I  have  the  honor  to  be,  very  respectfully,  your  obedient 
servant, 

B-  F.  BUTLER. 


To  the  Pbesident  of  thb  Unitjed  States. 
YoL.  lo — ^17 
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•    PRE-EMPTIONS. 

A  person  who  inhabited  one  qnarter  leetion  and  culti«9ited.anotilerf  of  which  he 
was  in  possession  on  the^l9th  June,  1834,  is  entitled  to  enter  the  Itune  aAer 
six  months  from  the  date  of  the  act. 

The  option  of  entering  either  is  lost  only  by  neglecting  to  make  the  applicatioo 
within  six  months. 

Atto&net  Gekbral'h  Office, 

July  10,  1837. 
Sir:  In  the  commnnication  of  the  Solicitof'of  the  General 
Land  Office^  enclosed  to  me  in  yonr  letter  of  the  19th  instant^ 
the  following  case  is  stated:  ''On  the  30th  May,  1835,  (under 
the  act  of  June,  1834,)  John  B.  WincheH  was  allowed  to  enter 
at  Laporte,  Indiana,  the  southwest  quarter  of  section  4,  town- 
ship 35  north,  2  west;  and  Lyman  P.  Winchell  the  east  half  of 
southeast^quarter  section  6,  township  35  north,  2  west.    The 
proof  filed  by  them  shows  that  they  entered  upon  the  above 
lands,  ploughed,  fenced,  and  planted  in  corn  twelve  acres  of 
the  same  during  the  year  1833,  and  continued  to  improve  and 
cultivate,  and  were  in  possession  until  and  on  the  19th  June> 
1834.    In  1833  they  built  a  house  in  which  they  both  lived 
during  the  whole  period,  (one  being  a  single  man  and  boarding 
with  the  other,)  which,  by  the  survey,  is  found  to  be  one  rod 
over  the  line,  and  on  an  adjoining  section  of  public  land." 

The  application  not  having  been  made  within  six  months 
after  the  passage  of  the  act  of  June  19,  1834,  the  parties  are 
clearly  not  entitled  to  the  option  given  by  the  second  section 
of  that  act,  which  provides  ^^  that,  where  a  person  inhabits  one 
'  quarter  section  and  cultivates  another,  he  shall  be  permitted  to 
enter  the  one  or  the  other,  at  his  discretion:  Provided^  Such 
occupant  shall  designate,  within  six  months  finom  the  passage 
of  the  act,  the  quarter  section  of  which  he  claims  the  pre- 
emption under  the  same. ' '  The  question  then  arises,  whether 
they  are  entitled  to  a  pre-emption  of  the  tract  cultivated  in  1833, 
and  possessed  on  the  19th  of  June,  1834.  On  this  point  I 
concur  in  the  impressions  of  the  Solicitor  and  Commissioner 
of  the  General  Land  Office,  as  stated  in  the  papers  referred  to 
me.  In  my  judgment,  the  loss  of  the  special  privilege  given 
by  the  second  section  above  quoted^  by  reason  of  an  omission 
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to  designate  within  six  months,  does  not  impair  the  right  of 
Che  settter  to  a  pre-emption  under  the  first  section  of  the  act, 
provided  the  requisites  to  sach  a  right  be  fully  made  out.  In 
the  preseat  case,  the  Messrs.  Wlnckell,  within  the  principles 
of  mf  opinions  in  the  case  of  Adams  aiid  Lapsley,  were  settlers 
and  ^fccvpanisot  the  lands  applied  for,  although  their  dwelling- 
house  was  on  a  different  tract;  and  (he  entry  was,  therefore, 
in  my  opinion,  properly  allowed  by  the  district  land  officers. 

I  am,  sir,  very  respectfiilJy,  your  obedient  servant, 

B.  P.  BUTLER. 

Hon.  Levi  WooDBURT, 

Secreimyofthe  TVeasury^ 


PRAUDS  UPON  THE  CREEESL 

ftilea  by  Uine  Creek»»  where  purckasera,  eiU^r  by  force  or  firau4>  abstract  from 

them  the  purchase  money,  are  fraudulent  and  Toid. 
So,  also,  are  sales  approved  by  the  President  where  the  reserree  was  personated 

by  other  Indiaas;  and  patents  may  be  withheld, 

Attorney  Gsnbral's  Officb, 

July  10,  1837. 

Sir:  In  your  letter  of  the  16th  ultimo,  you  ask  my  opinion 
on  certain  questioiis  aabmitted  to  your  department  in  a  com* 
munieatiott  of  Messrs.  Crawford  and  Baich,  commissioners  ap« 
pointed  by  the  President  of  the  United  States  to  investigate 
certain  fiaads  alleged  to  hate  been  practised  on  the  Creek 
Indians. 

These  gentfemen  state  that,  in  the  course  of  their  examina- 
tion, they  find  two  classes  of  cases  to  which  their  attention 
has  been  anxiously  direded: 

1st.  <^  Those  in  which,  as  it  appears  from  unquestionable 
eTideace  before  us,  the  money  agreed  to  be  paid  to  the  reser* 
Tees  was  paid  in  the  presence  of  the  certifying  agents,  and 
immediately  thereafter  taken  back  by  force,  or  abstracted  by 
fiaud," 

8d.  ^' Those  in  which  the  true  Indian  never  did  sell  his  re- 
tp  but  another  Indian  was  taken  before  the  certifying  agent, 
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and  there  personated  the  true  owner.  A  considemble  Dumber 
of  these  contracts  have  been  approved  by  the  late  President  of 
the  United  States,  and  a  few  ol  them  reversed^  by  him  after  he 
had  approved  them." 

The  commissioners  desire  to  be  advised  as  to  the  legal  rights 
of  the  reserveeS)  and  of  the  pmrchasers  from  them,  in  the  cases 
above  stated;  and  also  as  to  the  proper  cowrse  to  be  pursued  in 
respect  to  them. 

It  is  implied  in  the  provisions  contained  in  the  third  article 
of  the  treaty  with  the  Creeks,  that,  whenever  a  contract  of  sale 
shall  have  been  approved  by  the  President,  it  shall  be  vaUd  ; 
and  where  the  purchase  has  been  made  from  the  tMeiiud  reserves 
for  a  fair  consideration,  honestly  paid,  the  contract,  on  being 
approved  by  the  President,  will  convey  the  whole  right  of  the 
reservee  to  the  purchaser,  and  will  entitle  the  latter  to  a  patent 
from  the  United  States.  But  fraud  vitiates  every  transaction; 
and  every  instrument  which  has  been  obtained  thereby  is  con- 
sidered,  in  the  jurisprudence  of  civilized  countries,  as  utterly 
null  and  void.  If,  therefore,  the  contract  has  been  obtained 
by  fraud,  it  would  be  set  aside,  on  complaint  of  the  party  ag- 
grieved, and  proof  of  the  fticts,  by  any  court  of  equity  having 
competent  jurisdiction,  although  approved  of  by  the  President; 
and,  as  the  legal  title  remains  in  the  United  States  until  the 
issuing  of  the  patent,  which  is  an  executive  act,  the  Piesidefit, 
when  he  has  good  reason  to  suspect  that  any  such  contract  has 
been  obtained  by  frand,  may  lawfully  withhold  the  patent  until 
a  judicial  investigation  can  be  had;  or,  if  the  proof  of  fraud 
presented  to  him  be  satisfactory,  he  may  deny  the  patent  to  the 
fraudulent  grantee,  and  issue  it  to  such  purchaser  as  shall  com* 
ply  in  good  faith  with  the  provisions  of  the  treaty,  without  sub- 
jecting the  injured  party  to  the  delay  and  vexation  of  a  suit. 

The  cases  in  which  the  late  President  reversed  the  contracts 
which  he  had  previously  approved,  as  mentioned  by  the  eom- 
missioners,  were  undoubtedly  of  this  latter  description;  and  I 
do  not  doubt  his  authority  to  do  so. 

Bpth  classes  of  cases  stated  by  the  commtssionors  are  grossly 
fraudulent,  and  the  principles  above  stated  apply  to  them  with 
their  utmost  force.  The  evidence  in  each  of  these  cases  should 
be  fully  reported  to  the  President,  with  the  opinion  of  the  com- 
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missioners  as  to  its  credibility  and  weighty  so  as  to  enable  him 
to  decide  on  the  proper  disposition  to  be  made  of  each  case. 
I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  F.  BUTLER. 
.  The  Hon.  J.  R,  Poinsett, 

Secretary  of  War. 


PAY  OP  ACTING  CtUAItTERMASTER  GENERAL. 

The  acting  qiuuntermaAter  general  ia  entitled  to  recelTe  the  pay  and  emoluments 

of  quartermaster  general  during  the  period  of  hia  service  in  that  capacity, 

where  the  office  is  really  or  eifectually  vacant. 
The  proviio  of  the  5th  section  of  the  act  of  the  4  th  of  July,  1836,  to  authorize 

the  appointment  of  additional  paymasCers,  and  for  other  purposes,  commented 

on  and  explained. 

Attorney  General's  Office, 

ytrfyll,1837. 

Sir:  In  your  letter  of  the  29th  of  March  last,  enclosing  a 
communication  from  the  Second  Comptroller,  you  ask  my 
opinion  on  the  question  proposed  by  him  as  to  the  right  of 
Major  Cross,  of  the  army,  to  claim  and  receive  the  pny  and 
emoluments  of  quartermaster  general  for  the  period  during 
which  he  acted  in  that  capacity. 

The  state  of  the  ca$e,  ass  it  appears  in  the  acts  of  Congress, 
and  the  communication  of  the  Second  Comptroller,  and  other 
documents  before  me,  is  as  fallows: 

By  the  act  of  the  14th  of  April,  1818,  the  quartermaster  gen- 
eral is  entitled  to  the  rank,  pay,  and  emoluments  of  a  brigadier 
general.  General  Thomas  S.  Jesup  was  several  years  ago  duly 
commissioned  as  quartehnaster  general,  and  yet  holds  that  com- 
mission. By  virtue  often  years'  service  in  the  grade  of  briga- 
dier general,  he  has  been  commissioned  as  a  major  general  by 
brevet;  and  on  the  20th  May,  1836,  he  was  assigned  by  the 
President  to  duty,  according  to  his  brevet  rank,  and  ordered 
to  take  command  of  the  troops  of  the  United  States  and  the 
militia  that  might  be  ordered  into  service  to  suppress  the  hos- 
tilities of  the  Creek  Indians,  and  to  proceed  to  Fort  Mitchell, 
Alabama,  there  to  assume  command  and  the  direction  of  affairs 
in  that  quarter* 
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Pursuant  to  the  above  order.  General  Jesvp  proceeded  to  the 
State  of  Alabama,  and  was  detained  in  the  Creek  country  until 
some  time  in  the  month  of  September  last,,  when  he  moved^ 
with  the  troops  under  his  commafnd,  to  Florida — where  he  yet 
is.  Prom  the  time  of  his  departure,  under  the  order  of  the 
20th  of  May,  1836,  he  has  not  performed  (and,  from  the  nature 
of  the  field  duties  assigned  to  him,  could  not  perform)  any  of 
the  duties  of  quartermaster  general;  and  he  has  clieLimed  and 
received  the  full  pay  and  emoluments  of  a  brevet  major  gen- 
eral. He  has  not  received,  nor  does  he  claim,  the  compensa- 
tion of  quartermaster  general  since  the  20th  of  May,  1836. 

Prior  to  the  23d  of  July,  183fi,  the  duties  of  the  office  of 
quartermaster  general  were  performed,  in  the  absence  of  Gen- 
eral Jesup,  by  some  officer  other  than  Major  Cross;,  but  on 
that  day  the  following  appointment  was  made  by  the  Presi- 
dent: ^^  Major  Trueman  Cross,,  quartermaster,,  is  hereby  ap- 
pointed acting  quartermaster  general  of  the  army  during  the 
absence  of  General  Jesup,  the  quartermaster  general,  from  the 
seat  of  government.  This  appointment  to  take  place  from  tlie 
23d  day  of  July,  1836." 

Pursuant  to  the  above  appointment.  Major  Cross  knmediately 
entered  on  the  discharge  of  the  duties  of  the  office  of  quarter- 
master general,  and  has  ever  since  acted  in  that  capacity* 
Honorable  testimony  is  borne  in  the  papers  before  me  to  the 
fidelity  and  talent  with  which  he  has  superintended  the  ardu- 
ous and  important  concerns  of  the  office;  and  the  equity  of  his 
claim  to  receive  the  pay  and  emoluments  attached  to  it  is  ad- 
mitted by  the  Second  Comptroller^  and  is  too  plain  to  need 
comment. 

The  army  appropriation  act  of  the  14th  of  May,  1836,  con- 
tains an  appropriation  which  includes  the  sum  estimated  for 
the  pay  and  emoluments  of  a  quartermaster  general  for  the  year 
1836;  and  the  like  appropriation  fbv  the  present  year  is  inclu- 
ded, on  the  like  estimate,  in  the  army  appropriation  law  of  the 
1st  of  March,  183T. 

As  General  Jesup  has  not  received  (and,  by  reason  of  the  cir- 
cuBostances  above  stated,  could  not  legally  receive)  the  pay  and 
emoluments  of  quartermaster  general,,  the  sums  appropriated 
therefor  by  the  acts  of  1836  and  1837  must  remain  in  the  treas- 
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Mry,  so  far  as  respects  the  time  for  which  Major  Cross  has  per- 
formed the  duties^  unless  he  be  legally  entitled  to  receive  them, 
in  my  opinion  he  is  so  en  titled. 

The  only  difficulty  in  the  case  is  chat  which  is  supposed  to 
be  created  by  the  proviso  of  the  6th  section  of  the  act  of  the 
4th  of  July^  1836,  <^to  authorize  the  appointment  of  additional 
paymasters,  and  for  other  purposes."  This  section  is  in  the 
following  words: 

"Skc.5.  And  ie  it  fwrther  enacted^  That,  during  the  ab- 
sence of  the  quartermaster  geneial,  or  the  chief  of  any  other 
military  bureau  of  the  War  Department,  the  President  be  au- 
thorized Co  empower  some  officer  of  the  department  or  corps 
whose  chief  shall  be  absent,  to  take  charge  thereof,  and  to  per- 
fomi  th«  duties  of  quartermaster  general,  or  chief  of  the  depart- 
ment or  corps,  as  the  case  may  be,  during  such  absence:  Pro- 
tided,  That  no  additional  compensation  be  allowed  therefor." 

It  must  be  acknowledged  that, this  proviso  is  well  calculated 
to  excite  doubts  as  to  the  authority  of  the  accounting  officers 
to  allow  the  claim  of  Major  Cross;  but,  alter  mature  reflection 
on  this  subject,  I  cannot  think  it  necessary  so  to  construe  the 
clause  as  to  defeat  the  present  claim. 

As  General  Jesup  was  absent,  from  the  seat  of  government 
in  discharge  o^  the  duties  of  his  brevet  rank  of  major  general, 
and  as  the  &ct  was  one  of  public  notoriety,  it  must  be  pre- 
sumed tha<  Congress  were  acquainted  with  it;  and,  if  so,  it 
must  also,  I  think,  be  adn^itted  that  they  had  in  view  such  an 
absmoe  as  then  existed.  Besides,  as  Major  Cross  received  his 
appointment  after  the  enactment  of  the  law  of  1836,  and  as  that 
appointment  speaks  of  the  absence  of  the  quartermaster  geur 
eral,  and  does  not  refer  to  any  particular  law^  it  is  also  a  safe 
presumption  that  the  President,  in  appointing  him,  intended 
to  do  it  under  the  authority  of  the  fifth  section  above  quoted. 
Without  inquiring,  therefore,  whether  the  appointment  could 
or  could  not,  after  the  act  of  1836,  have  been  made  under  any 
other  authority;  and,  without  entering  into  any  inquiry  as  to 
the  true  meaning  of  the  word  **  absence^^  used  in  the  section, 
I  agree  that  the  appointment  of  Major  Cross  is  to  be  regarded 
as  made  under  the  act  of  1836;  and  that  the  proviso,  therefore. 
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applies  to  it.     The  whole  question  is  thea  reduced  to  this: 
What  is  the  trae  meaning  of  the  proviso  ? 

Did  Congress  intend  that  the  officer  who  should  be  em- 
powered to  perform  the  duties  of  quartermaster  general  should 
not,  under  any  circumstances^  receive  the  compensation  an- 
^nexed  to  the  office,  even  though  the  commissioned  quarter- 
master general  was  so  circumstanced  as  to  be  legally  incapable 
of  receiving  it?  The  words  do  not  import  this;  and,  as  sucb 
an  intention  is  contrary  to  natural  justice,  it  is  not  to  be  im- 
puted to  the  lawmaker,  unless  he  plainly  expresses  it.  Tho 
fidr  construction  of  the  words  used  is,  to  forbid  the  allowing  of 
any  compensation,  in  consequence  of  the  absence  of  the  quarter- 
master general,  and  the  empowering  of  another  officer  to  perform 
his  duties,  in  addition  to  the  compensation  already  allowed  by 
law  for  the  performance  of  those  duties;  that  is  to  say,  the 
regular  pay  and  emoluments  of  quartermaster  general,  as  fixed 
by  the  standing  law,  and  duly  estimated  and  provided  for  by 
the  army  appropriation  act.  The  proviso  implies  that  a  certain 
compensation  is  to  be  paid  to  somebody  for  the  performance  of 
those  duties,  because  it  merely  prohibits  the  allowance  of  "  ad 
ditioncd  compensation;"  and,  unless  ^orn^ compensation  be 
allowed,  there  is  nothing  to  which  the  thing  prohibited  can  be 
addiiional;  but  does  not  attempt  to  determine  to  which  of  tiie 
two  persons — the  commissioned  quartermaster  general,  or  the 
officer  empowered  to  act  in  his  absence — the  compensation 
allowed  by  law  shall  be  paid.  It  leaves  this  to  be  determined 
by  (he  circumstances  of  the  case.  If  the  absence  of  the  quar- 
termaster general  be  only  temporary,  and  he  be  not  employed 
in  other  official  duties  incompatible  with  the  discharge  of  those 
which  appertain  to  his  office  as  quartermaster  general,  and  for 
which  he  is  legally  entitled  to  receive,  and  does  receive  pay, 
he  will  be  legally  entitled  to  the  pay  and  emoluments  of  the 
office  of  quartermaster  general;  and  when  he  receives  them,  no 
iidditional  compensation  shall  be  allowed  therefor.  And  in  no 
event  can  more  than  one  person  be  allowed  compensation  for 
performing  the  duties  of  the  Office.  But,  if  the  absence  of  the 
quartermaster  general  be  of  such  a  character  as  to  deprive  him 
of  any  legal  right  to  demand  and  receive  the  compensation,  I 
do  not  see  why  the  general  principle  which  applies  in  civil 
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offices  is  not  equally  applicable  here.  When  the  head  of  any 
one  of  the  executive  departments  is  temporarily  absent,  the 
person  who  may  act  in  his  stead  is  regarded  as  a  mere  substi- 
tute for  the  incumbent,  who  alone  is  legally  entitled  to  draw 
the  salary^  and  as  but  one  person  can  be  paid  for  performing 
the  duties  of  the  office  under  a  single  general  appropriation^ 
the  acting  officer  can  receive  no  compensation  for  his  services^ 
unless  by  private  arrangement  with  the  incumbent,  or  by  a 
special  application  to  Congress.  Rut  where  the  office  is  en- 
tirely vacant,  and  a  person  is  temporarily  appointed  to  perform 
its  duties,  he  is  legally  entitled,  for  the  time  being,  to  the  salary 
annexed  to  the  office.  The  office  of  quartermaster  general  was 
substantially  in  the  condition  of  a  vacant  office  when  Major 
Cross  was  empowered  to  discharge  its  duties.  General  Jesup 
was  then  absent  from  the  seat  of  government^  in  the  discharge 
of  public  duties  which  he  could  not  refuse,  and  which  were 
utterly  incompatible  with  the  execution  of  the  duties  of  quar- 
termaster general.  The  office  was  not  technically  taken  from 
him;  but  his  power  and  right  to  exercise  its  functions  and  to 
demand  its  compensation,  as  well  as  his  responsibility  for  its 
management,  were  suspended;  and  they  will  continue  to  be 
suspended  until  he  shall  bo  released  from  his  duties  in  the 
line^  when  he  will  revert  to  his  permanent  office,  become  re* 
sponsible  for  the  discharge  of  its  duties,  and  be  entitled  to  its 
pay  and  emoluments. 

For  these  reasons,  I  do  not  think  the  proviso  under  consider- 
ation ought  to  be  so  construed  as  to  bar  the  claim  of  Major  Cross 
to  the  pay  and  emoluments  of  quartermaster  general. 
I  am,  sir,  &c.,  &c.> 


B.  P.  BUTLER. 


To  the  Secretary  of  War. 


PAY  AND  EMOLUMENTS  OF  OFFICERS  OF  THE  MARINES. 

By  the  application  of  the  act  of  the  3d  of  March,  1627,  to  thfe  marine  corps,  an 
anifltaui  quartermaster  of  marines  was  entitled,  prior  to  (he  30'h  of  June, 
1634,  to  aU  the  extra  pay  and  emoluments  and  allowances  allowed  to  an  assist- 
ant quartermaster  in  the  army  similarly  situated. 
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A  captain  or  subalrem  in  the  command  of  a  detachment  of  marines  is  entitled 
to  receive  the  ten  dollars  per  month  as  provided  by  the  said  act  for  the  officer 
commanding  a  company  in  the  army. 

Attorney  General's  Office, 

JWy  11, 1839. 

Sir:  In  your  letter  of  the  20th  of  July  last,  you  submitted  to 
my  consideration  two  letters  from  the  Fourth  Auditor  and  Sec- 
ond Comptroller,  relating  to  the  claims  of  Captain  Nicholson, 
of  the  marine  corps,  as  assistant  quartermaster;  and  requested 
my  opinion  upon  the  following  points  presented  by  the  Fourth 
Auditor: 

1.  **  Whether,  by  the  application  of  the  act  of  the  2d  of 
March,  1827,  to  the  marine  corps,  an  assistant  quartermaster 
of  marines  was  entitled,  prior  to  the  30th  of  June,  1834,  to  all 
the  extra  pay,  and  emoluments,  and  allowances,  as  allowed  to 
an  assistant  quartermaster  in  the  army  similarly  situated?" 

2.  ^^  Whether  a  captain  or  subaltern  in  the  command  of  a 
detachment  of  marines  is  entitled  to  receive  the  ten  dollars  per 
month,  as  provided  by  the  said  act  for  the  oiScer  commanding 
a  company  in  the  army?" 

The  act  of  the  30th  June,  1834,  '<  making  certain  allow- 
,  ances,  and  granting  certain  arrearages,  to  captains  and  subal* 
terns  of  the  United  States  corps  of  marines,"  is  in  the  follow- 
ing  words: 

<^  Seo.  I,  Beii  enacted  by  the  Senate  and  House  of  Bepre" 
sentcuives  of  i/te  United  States  of  Ametica  in  Oongress  osMfn- 
bledf  That  from  and  after  the  passage  of  this  act,  the  Secretary 
of  the  Navy  be,  and  he  is  hereby,  authorized  to  extend  the 
benefits  of  the  act  of  March,  1827,  entitled  *  An  act  giving  cer- 
tain compensation  to  the  captains  and  subalterns  of  the  army 
of  the  United  States,  in  certain  cases,'  to  the  captains  and  sub- 
alterns of  the  corps  of  the  United  States  marines,  under  similar 
cases. 

<^  Sec.  2.  And  be  it  further  enacted,  That  the  Secretary  of 
the  Navy  be,  and  he  is  hereby,  authorized  to  cause  to  be  se^ 
tied,  by  the  proper  accounting  officers  of  the  department,  all 
arrearages  of  pay  and  allowances  which  shall  be  found  due  the 
said  captains  and  subalterns  of  the  United  States  corps  of  ma- 
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Tines,  from  the  period  at  which  the'act  of  March,  1827,  above 
leferred  to,  went  into  operation,  up  to  the  passage  of  this  act; 
and  that  the  same  be  paid  out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated . " 

Under  these  provisions,  it  appears  to  me  that  the  first  of  the 
above  questions  must  be  answered  in  the  c^hynaiive:  that  is 
to  say,  that  each  captain  and  subaltern  in  the  marine  corps  is 
to  be  allowed,  from  the  2d  of  March,  1827,  to  the  30th  of  June, 
1834,  one  additional  ration;  except  that  this  allowance  cannot 
be  given  to  subalterns  in  the  marine  corps- for  tiny  time  during 
which  they  may  have  been  in  the  performance  of  any  staflT 
duties,  for  which  they  received  extra  compeiisation.  This  will 
place  them  on  precisely  the  same  footing  as  captains  and  sub- 
alterns in  the  army  under  similar  cases. 

The  second  question  must  also,  in  my  opinion,  be  answered 
iti  the  affirmative.  The  1st  section  of  the  act  of  June  30, 1834^ 
expressly  extends  the  benefits  of  the  act  of  March  2, 1827,  to 
captains  and  subalterns  of  the  marine  corps,  under  similar  cases 
to  those  provided  in  the  act  of  March  2, 1827.  The  2d  section 
provides  for  allowing  the  arrearages  of  pay,  as  well  as  allow- 
ances,  which  may  be  found  due  to  such  captains  and  subal- 
terns. But  no  pay  was  provided  for  in  the  act  of  1827,  except 
the  $10  per  month  given  to  the  officer  in  the  actual  command 
of  a  company.  The  legal  conclusion  is  therefore  irresistible 
that  Congress  intended  that  this  pay  should  be  allowed  to  offi- 
cers of  the  marine  corps  when  having  an  actual  command  similar 
to  that  of  a  company  in  the  army.  Unless  this  construction 
be  adopted,  that  part  of  the  act  which  speaks  of  pay  will  be 
rendered  entirely  nugatory.  It  is  also  supported  by  the  fact, 
ftat,  in  the  act  of  1798,  organizing  the  marine  corps,  the  words 
''company  or  detachment"  are  used  as  substantially  synony- 
mous. 

It  is  very  probable,  I  think,  that  the  members  of  Congress 
who  passed  the  act  of  June  30, 1834,  may  not  have  been  per- 
sonally acquainted  with  the  fact  stated  by  the  Fourth  Auditor — 
that  assistant  quartermasters  and  senior  officers  of  the  marine 
corps  received  the  special  allowance  of  $15  per  month;  but  the 
egal  presumption  is^  that  the  legislature  is  perfectly  acquainted 
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with  the  existing  public  laws;  and  on  this  principle  the  act  of 
1834  must  be  interpreted. 

I  have  the  honor^  &c.,  &c., 

B.  P.  BUTLER. 

To  the  Secretary  op  the  Navy. 


RIGHTS  OF  RESIDENTS  AND  VISITERS  AT  THE  MILITARY 
ACADEMY. 

No  person  has  the  right  to  enter  the  limits  of  the  post  at  West  Point,  not  even  to 
visit  the  post  office  there,  unless  specially  authorized  by  the  laws  of  the  United 
States,  or  by  some  officer  having  authority  to  grant  permission. 

Persons  in  civil  life,  residing  permanently  or  temporarily  at  the  post  or  occasion- 
ally resorting  to  the  hotel,  may  be  prevented  by  the  superintendent  of  the 
academy  from  interrupting  its  discipline  or  obstructing  in  any  way  the  per- 
formance of  the  duties  assigned  by  law  to  the  officers  and  cadets. 

The  commandant  of  the  post  may  order  from  it  any  perslon  not  attached  to  it  by 
law,  whose  presence  is,  in  his  judgment,  injurious  to  the  interests  of  the  acad- 
emy; and  he  may  be  lawfully  removed  by  force. 

When,  however,  the  United  States  have  leased  n  dwelling-house  within  the  post 
belonging  to  them,  to  an  individual,  they. have  no  greater  right  than  an  indi- 
vidual would  have  in  respect  to  ejectment  of  the  lessee. 

Attorney  General's  Office, 

My  13,  1837. 

Sir:  In  your  letter  of  the  10th  of  April  last,  you  referred  to 
me  a  communication  from  the  Chief  Engineer,  with  a  report 
from  the  superintendent  of  the  Military  Academy,  and  certain 
accompanying  papers,  touching  an  order  shortly  before  that 
time  issued  by  the  superintendent  to  Mr.  W.  B.  Cozzens,  of 
the  West  Point  hotel,  and  the  proceedings  subsequently  had 
thereon;  and  you  requested  my  opinion  on  the  points  presented 
in  those  documents,  relative  to  the  rights  of  residents  and  vis* 
iters  at  the  Military  Academy. 

The  superintendent  states,  in  the  report  above  referred  to^ 
that  circumstances  connected  with  his  recent  order  to  Mr.  Coz« 
zens  have  produced,  as  he  is  told,  '^  the  expression  of  an  opin- 
ion from  high  legal  authority  that  the  hotel,  public  wharf,  and 
post  office,  located  as  they  now  are,  confer  upon  all  persons 
the  right  to  come  witbin  the  public  boundary,  and  to  remain 
during  pleasure."  This  opinion,  he  states,  is  contrary  to  his 
own  views  j  and  he  deems  the  existence  of  such  a  right  en- 
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tirely  inconsistent  with  the  interests  of  the  academy.  He  also 
states  that  he  has  always  regarded  the  citizens  resident  within 
the  public  limits — such  as  the  sutler^  keeper  of  the  commons, 
tailor,  shoemaker,  artificers,  dc^c,  even  though  they  own  houses 
on  the  public  grounds,  or  occupy  buildings  belonging  to  the 
United  States,  for  which  they  pay  rent  to  the  post  fund — as 
tenants  at  toili^  and  liable  to  be  removed  whenever,  in  the 
opinion  of  the  superintendent,  the  interests  of  the  academy 
require  it.  "This,"  he  observes,  "has  been  the  practice 
since  I  have  been  in  command;  and  such,  I  am  told,  was  the 
usage  under  the  administration  of  my  predecessors.' ' 

In  a  subsequent  communication  from  the  superintendent,  the 
case  of  one  Avery  is  stated,  who  is  in  possession  of  a  part  of  the 
public  land  originally  allowed  to  be  gratuitously  occupied  by 
one  McClelland  and  his  wife  during  ^heir  lives,  and  to  the 
occupancy  of  which  Avery,  as  the  son  in-law  of  McClelland/ 
has  succeeded.  McClelland  himself  is  dead,  but  his  wife  is 
yet  living,  and  resides  with  Avery,  who,  it  appears,  now  claims 
title  to  the  premises;  and  in  virtue  of  this  claim,  has  cut  down, 
carried  away,  and  sold,  a  considerable  quantity  of  the  wood 
growing  thereon.  The  superintendent  has  applied  to  the  dis- 
trict attorney  of  the  United  States  for  the  southern  district  of 
New  York  to  institute  legal  proceedings;  which,  however,  at 
the  date  of  the  superintendent's  report,  had  not  been  done. 
In  the  mean  time,  it  is  stated  by  the  superintendent,  that  on 
the  13th  of  May  last  he  gave  directions  to  the  ofBcer  chaiged 
with  the  police  of  the  post  not  to  permit  Avery  to  come  on  it 
again,  and  to  warn  him  of  the  same,  and  that  he  would  be 
dealt  with  accordingly;  which  was  done.  That,  a  day  or  two 
after,  Avery  (acting,  as  is  said,  under  legaj  advice)  came  within 
the  ceded  jurisdiction — ^that  is,  the  post  of  West  Point — ^under 
pretence  of  the  right  of  all  citizens  to  go  to  the  post  office  and 
to  tbe  hotel,  at  bptb  of  which  places  he  transacted,  or  pretended 
to  transact,  business;  after  which,  the  police  guard  of  the  post 
took  him,  and  put  him  over  the  river  on  the  nearest  point  of 
land,  turning  his  horse  loose  at  the  public  gate.  A  private 
action  has  been  brought  by  Avery  against  the  superintendent 
for  some  alleged  cause  growing  out  of  these  transactions;  and 
the  subject  connects  itself  with  the  points  presented  in  the  first 
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mentioned  communication;  In  your  letter  of  the  26th  of  May, 
you  ^Iso  ask  my  opinion  whether  Avery  has  acquired  any  right 
in  the  property  on  which  he  resides? 

In  regard  to  this  latter  question,  I  think ,  upon  the  &cts  stated 
by  the  superintendent,  there  is  tittle  or  no  room  for  doubt.  If 
the  land  x>ccupied  by  Avery  was  a  part  of  the  public  domain  at 
the  time  when  McClelland  was  suffered  to  take  possession;  and 
if  McClelland,  his  wife,  and  Avery,  have  ever  since  been  re- 
garded by  the  officers  of  the  United  States  as  mere  tenants  at 
will;  and  if  no  claim  ot  title  was  ever  set  up  by  either,  until  the 
recent  attempt  by  Av^ry  to  exercise  acts  of  ownership,  it  will  be 
impossible  that  the  pretence  of  title  now  set  up  by  him  should 
succeed.  The  United  States  are  entitled  to  recover  the  posses- 
sion of  the  premises  in  an  action  of  ejectment,  and,  until  the 
determination  of  such  action,  they  may  obtam  an  injunction  to 
stay  the  commission  of  any  further  waste  by  Avery,  or  persons 
employed  by  him;  and  the  Solicitor  of  the  Treasury^  on  being 
applied  to  by  the  department,  will  no  doubt  direct  the  proper 
proceedings  to  be  instituted  by  the  district  attorney. 

The  general  question  submitted  to  me  is  one  of  greater  diffi- 
culty. The  tract  of  land  including  the  military  post  of  West 
Point  is  not  only  owned  by  the  United  States,  but  the  jurisdic- 
tion over  it  was  ceded  by  an  act  of  the  legislature  of  the  State 
of  New  York,  passed  March  2, 1626,  to  the  United  States,  whh 
the  single  reservation  that  the  cession  should  not  prevent  the 
execution  of  process,  civil  or  criminal,  under  the  authority  of 
the  State  of  New  York,  except  so  far  as  such  process  may  af- 
fect the  real  or  personal  property  of  the  United  States  within  the 
tract.  This  reservation  was,  no  doubt,  made  with  a  view  to 
prevent  the  ceded  territory  from  becoming  a  sanctuary  for 
debtors  and  criminals;  but,  in  all  other  respects,  the  ceded  ter- 
ritory, and  the  persons  and  things  within  it,  are  subject,  under 
the  authority  of  th6  United  States,  to  the  exclusive  legislation, 
in  all  cases  whatsoever,  of  the  Congress  of  the  United  States. 
The  persons  actually  inhabiting  it,  who  belong  to  the  army  of 
the  United  States,  or  who  are  so  connected  with  the  anny  as 
to  be  subject  to  the  rales  and  articles  of  war,  may  be  governed 
and  controlled  by  the  superintendent  as  commandant  of  the 
post,  in  like  manner  as  other  portions  of  the  army  at  other  posts. 
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Other  persons,  not  subject  to  the  rules  and  articles  of  war,  vill^ 
of  course,  be  entitled  to  all  the  rights  of  eitizensi  except  so  far 
as  those  rights  aie  necessarily  modified  by  the  military  purposes 
for  which  the  territory  is  held  by  the  United  States,  and  by  the 
exigencies  of  the  public  service.  Congress  have  passed  no 
laws  regulating  the  rights  and  liabilities  of  such  persons  in 
places  of  this  description^  nor  are  there  any  judiciid  decisions 
which  shed  much  light  on  the  subject^  we  are,  therefore, 
obliged  to  settle  them  by  analogy,  or  by  deductions  from  the 
nature  and  reason  of  the  case.  Guided  by  these  considera« 
tions,  I  have  been  led  to  the  conclusion  that  no  person  can  be 
entitled,  as  a  matter  of  right,  to  enter  within  the  limits  of  this 
post,  unless  he  be  authorized  to  do  so  by  the  laws  of  the  United 
States,  or  by  some  officer  having  authority  under  the  laws  to 
grant  permission  to  enter  such  limits.  The  fact  that  there  is 
a  post  office  within  the  limits  of  the  post,  cannot,  in  my  opin- 
ion, entitle  persons  not  residing  within  those  limits  to  visit  the 
post  office  without  permission  of  the  superintendent.  The  post 
office  is  principally  designed  for  the  accommodation  of  persons 
connected  with  the  post,  and  no  others  have  any  legal  right, 
except  by  permission  of  the  commandant,  to  resort  to  it.  This 
limitation  of  what,  in  ordinary  cases,  is  an  undoubted  right  of 
the  citizen,  is  indispensable  to  the  preservation  of  military  dis- 
cipline, and,  in  my  judgment,  results  from  the  special  use  to 
which  the  government  has  constitutionally  appropriated  the 
ceded  tract. 

The  like  observations  apply  with  increased  force  to  the  pub* 
lie  wharf,  and  still  more  emphatically  to  the  hotel.  The  ex« 
cise  laws  of  the  State  of  New  York,  under  which  hotels  in  that 
State  are  usually  licensed,  and  by  virtue  of  which  all  persons 
conducting  themselves  with  propriety  have  a  right  to  resort  to 
them^  do  not  aj^ly  to  this  establishment;  and  the  police  of  the^ 
post  may  undoubtedly  be  extended  to  it,  not  only  in  respect  to 
the  military  and  other  persons  attached  to  the  post,  but  so  &r 
as  to  prevent  any  person,  or  class  of  persons,  not  connected 
with  the  academy,  from  residing  at  or  resorting  to  it^  if,  in  the 
judgment  of  the  superintendent,  such  a  measure  is  required  by 
the  true  interest  of  the  service. 

In  regard  to  persons  in  civil  life  residing  permanently  or  tern* 
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porarily  at  the  post,  or  occasionally  resorting  to  the  hotel,  I  am 
of  opinion  that  the  superintendent  of  the  academy,  as  com- 
mandant of  this  military  post,  has  a  general  authority  to  pre- 
vent any  person  within  its  limits  from  interrupting  its  discip- 
line, or  obstructing  in  any  way  the  performance  of  the  duties 
assigned  by  law  to  the  officers  and  cadets.  All  such  persons 
are  allowed  to  come  within  the  bounds  of  the  post,  under  an 
inaplied  engagement  on  their  parts  to  respect  the  military  au- 
thority legally  established  there,  and  to  abstain  from  any  act 
which  may  interfeVe  with  the  purposes  and  regulations  of  the 
post.  If  this  engagement  be  violated,  they  must  be  consid- 
ered as  wrongdoers;  and  the  commandant  will  have  a  right  to 
take  such  measures  as  may  be  necessary  to  protect  the  interests 
of  the  establishment.  It  is  obvious  that,  when  persons  in  civil 
life,  who  may  be  allowed  to  reside  at  or  to  resort  to  the  post,  ob- 
struct the  professors  or  their  officers  in  the  performance  of  their 
appropriate  duties;  or  interfere  with  the  studies  or  discipline  of 
the  academy;  or  encourage  the  cadets  in  acts  of  insubordina- 
tion; or  enter  into  correspondence  with  them,  contrary  to  the 
regulation,  their  further  presence  at  the  post  will  become,  ac- 
cording to  the  nature  of  the  circumstances  and  the  degree  of 
aggravation,  more  or  less  injurious  to  the  institution;  and  that, 
in  flagrant  cases  of  this  sort,  the  prompt  removal  of  the  of- 
fenders may  be  indispensable.  As  they  will  not  be  amenable 
to  a  court  martial,  there  is  no  other  way  in  which  the  ill  con- 
sequences which  might  otherwise  result  from  such  misconduct 
can  be  prevented.  In  the  exercise  of  a  sound  discretion,  the 
commandant  of  the  post  may,  therefore,  order  from  it  any  per- 
son not  attached  to  it  by  law,  whose  presence  is,  in  his  judg- 
ment, injurious  to  the  interests  of  the  academy.  And,  in  case 
any  person  so  ordered  shall  refuse  to  depart,  after  reasonable 
notice,  and  within  a  reasonable  time,  having  regard  to  the  cir- 
cumstances of  the  case,  I  think  the  superintendent  may  law- 
fully remove  him  by  force.  The  general  power  above  stated 
will,  however,  be  qualified,  in  the  case  of  the  postmaster,  by 
the  commission  which  he  has  received,  which  entitles  him  to 
remain  until  removed  from  office  by  the  Postmaster  General; 
and  it  will  also  be  qualified  in  respect  to  tenants  of  buildings 
owned  by  the  United  States^  by  the  nature  of  the  agreement^ 
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express  or  implied,  under  which  they  may  hold  possession  of 
.  such  buildings.  The  United  Slates  have  the  same  power  to 
lease  » dwelling  house  belonging  to  them,  which  is  possessed 
by  an  individual  j  and  they  have  no  greater  right  than  an  indi- 
vidual would  have  in  the  ejectment  of  their  lessee.  In  every 
such  case  regard  must  be  had  to  the  peculiar  nature  of  the  ten- 
ancy, and  to  the  rights  and  obligations  which  result  flrom  it; 
and  the  occupant  will  be  entitled  to  the  same  notice  to  quit, 
where  such  a  notice  is  secured  by  the  general  rules  of  law,  as 
any  other  tenant.  And  the  law  of  the  State  of  New  York,  al- 
though not  primarily  in  force  in  the  ceded  tract,  will  be  resorted 
to  as  the  rule  of  decision—^*/,  because  Congress  have  passed 
no  special  law  on  the  subject;  and,  secondly^  because  the  34th 
section  of  the  judiciary  act  of  1789  provides  "  that  the  laws  ^f 
the  several  States,  except  where  the  constitution,  treaties,  or 
statutes  of  the  United  States  shall  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials  at  common  law 
in  the  courts  of  the  United  States,  in  cases  where  they  apply." 

But  although  the  power  of  the  military  commandant  to  re- 
move a  person  guilty  of  misconduct  from  the  possession  of  a 
building  may  thus  be  modified  by  his  official  character,  or  by 
the  nature  of  the  tenancy,  I  think  there  can  be  no  doubt  of 
his  authority  to  exclude  such  person,  in  the  mean  time,  from 
access  to  any  part  of  the  post  not  essential  to  the  use  of  the 
building  he  may  opcupy,  and  to  his  ingress  and  egress  to  and 
from  it.  His  general  powers,  were  they  not  modified  by  cir- 
cumstances, would  enable  him  to  remove  the  party  altogether; 
the  modification  of  those  powers  will  be  only  coextensive  with 
such  circumstances,  and  with  the  rights  which  grow  out  of 
them. 

In  regard  t<f  the  particular  case  of  Mr.  Cozzens,  I  have  not 
before  me  such  a  statement  of  facts  as  to  enable  me  to  decide 
on  the  validity  of  the  order  addressed  to,  or  of  the  claim  made 
by,  him. 

1  have  the  honor,  <fcc.,  &c., 


B.  F.  BUTLER. 


To  the  Secretary  op  War. 
YoL,  ni— 18 
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DUTY  OF  THE   EXECUTIVE   RESPECTING  SALES  OF  PUBLIC 

LANDS. 

It  is  the  duty  of  the  Executive  to  secure  to  all  persons  a  fair  and  equal  oppor- 
tunity of  purchasing  the  public  lands. 

Lands  that  have  been  temporarily  withheld  from  private  sale  should  not  be 
allowed  t6  be  entered  until  suitable  notice  has  been  given  of  the  removal  of 
the  cause  of  suspension,  unless  applied  for  before  suspension. 

The  Treasury  Department  has  no  authority  to  require  a  certificate  that  notice 
has  been  given,  or  that  lands  are  liable  to  entry ;  nor  can  the  Treasurer  refuse 
pay  for  a  specific  .tract,  unless  he  have  official  evidence  that  it  is  not  subject  to 
sale. 

If  any  good  cause  be  kxMWn  to  the  register,  he  may  refuse  to  complete  the 
entry. 

*. 

I  Attorney  General's  Office, 

f  My  14,  1837. 

Sir:  In  your  letter  of  the  16th  of  February  last,  and  the  en- 
closed communication  from  the  Commissioner  of  the  General 
Land  Office,  the  three  following  questions  are  proposed  for  my 
opinion: 

"1.  Whether  lands  intentionally  withheld  from  private  entry, 
in  order  to  enable  the  proper  authorities  to  consummate  their 
action  in  reference  to  reservations  to  be  made  under  treaties 
with  the  Indians,  will,  so  soon  as  released  from  the  temporary 
withdrawal,  be  subject  to  private  sale;  or  whether  the  like  no- 
tice is  first  to  be  given,  ai^  provided  in  the  ninth  regulation  of 
the  circular  of  instructions  of  the  General  JLand  Office  of  the 
1st  of  January,  1836,  in  respect  to  lands  improperly  withheld 
from  private  entry." 

"2.  Whether  the  department,  under  the  above-named  regu- 
lations, and  its  general  powers,  and  the  act  of  the  24th  of 
April,  1820,  can  interdict  the  sale  of  lands  which  have  been 
offered  at  public  sale,  but  which  have  been  suspended  from 
private  entry  for  special  cause,  until  timely  notice  has  been 
given  that  that  cause  of  suspension  has  been  removed,  and  that 
private  entries  will  be  received." 

"  3.  Whether  the  department  can  require  from  persons  offer- 
ing to  make  payments  at  the  treasury  a  certificate  from  the  land 
officers  that  such  notice  has  been  given,  and  that  the  lands  are 
subject  to  private  entry  accordingly;  or,  in  all  cases,  that  the 
lands  are  subject  to  entry." 
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The  ninth  regulation  contained  in  the  circular  of  the  1st  of 
January,  1836,  is  in  the  following  words: 

"9th.  Whenever  you  have  reason  to  believe  that  any  tract 
or  tracts  in  your  district,  heretofore  offered  at  public  sale,  may 
have  been  improperly  withheld  from  private  entry  in  conse- 
quence of  errors  in  your  books,  or  in  marking  the  sales  upon 
your  maps,  or  from  any  other  cause  whatever,  you  will  seek 
information  from  this  office  in  relation  to  such  cases;  and  if  it 
should  then  appear  that  the  lands  have  been  thus  erroneously 
withheld  from  private  entry,  you  are  particularly  required  to 
give  notice  of  the  fact,  by  public  advertisement,  in  the  most 
convenient  newspaper,  and  to  be  put  up  in  suitable  places 
setting  forth  that,  at  a  particular  hour  and  day  therein  to  be 
mentioned,  you  will  be  prepared  to  receive  applications  to  enter 
the  lands  designated  in  such  notice. 

"  This  notice  should  be  given  at  least  thirty  days  before  en- 
tries are  to  be  received;  and  in  no  event  will  you  allow  any 
such  lands  to  be  entered  or  located  before  the  expiration  of  the 
time  thus  prescribed." 

In  order  to  give  a  correct  reply  to  the  above  questions,  it  is 
first  necessary  to  inquire  into  the  validity  of  this  regulation. 

No  power  to  make  it  is  expressly  given  to  the  Commissioner 
of  the  General  Land  Office  by  any  act  of  Congress.  I  think, 
however,  it  is  well  warranted  by  the  nature  of  the  case  and  the 
general  powers  of  the  Executive  under  the  constitution. 

The  3d  and  4th  sections  of  the  act  of  the  24th  of  April,  1820, 
enact  that  the  public  and  reverted  lands  of  the  United  States, 
which  shall  have  been  offered  at  public  sale  according  to  law, 
and  which  shall  remain  unsold  at  the  close  of  such  public  sale^ 
"shall  be  subject  to  be  sold  at  private  sale  by  entry  at  the 
land  office." 

It  is  the  duty  of  the  Commissioner  of  the  General  Land 
Office,  under  the  general  supervision  of  the  Secretary  of  the 
Treasury,  and  through  him  of  the  President,  to  take  care  that 
this  law  is  faithfully  executed. 

One  of  the  most  important  points  to  be  observed  in  the  exe- 
cution of  the  law,  is  the  securing  to  all  persons  a  fair  and  equal 
opportunity  to  become  purchasers  of  the  public  lands.  Such 
an  opportunity  will  always  be  secured  to  the  community  "tivhen 
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the  regular  course  is  pursued;  the  President's  proclamation 
designating  the  general  tract,  and  the  law  providing  that  all 
the  offered  lands  which  shall  remain  unsold  at  the  close  of  the 
public  sale  shall  be  subject  to  private  entry. 

Where  lands  subject  by  law  to  private  entry  have  been  im- 
properly withheld  therefrom,  it  is  no  doubt  the  duty  of  the 
proper  executive  officers,  whenever  they  become  acquainted 
with  the  fact,  to  take  measures  for  complying  with  the  law. 

It  is  obvious,  however,  that  to  bring  such  lands  into  market, 
especially  if  considerable  time  has  elapsed  since  the  close  of  the 
public  sale,  and  to  allow  them  to  be  entered  by  any  particular 
individual,  before  public  notice  has  been  given  that  they  are 
subject  to  private  entry,  would,  in  most  cases,  give  to  such  in- 
dividual a  preference  over  the  rest  of  the  community.  Such  a 
course  would  not  be  a  faithful  execution  of  the  taw;  and  I 
think,  therefore,  that  the  regulation  above  quoted  is  a  reason- 
able and  legal  exercise  of  the  general  supervisory  powers  pos- 
sessed by  the  department. 

The  lands  described  in  your  first  and  second  questions  appear 
to  me  to  come  within  the  reason  of  the  above  general  regula- 
tion; and  I  am  accordingly  of  opinion  that  they  may  lawfully 
be  withheld  from  private  sale  until  such  timely  notice  can  be 
given  as  to  prevent  undue  preferences,  and  to  secure  the  equal 
operation  of  the  law  authorizing  the  sale. 

To  prevent  misapprehension,  it  is  proper  to  observe  that  I 
understand  these  two  questions  to  relate  to  lands  not  applied 
for  at  private  sale  until  after  such  lands  had  been  for  some  time 
suspended  from  private  sale;  and  the  above  opinion  must  be  re- 
ceived with  this  limitation. 

If  the  land  be  really  liable  to  private  entry,  and  be  applied 
for  immediately  after  the  close  of  the  public  sale,  and  before 
any  formal  suspension  from  private  entry  has  taken  place,  and 
the  applicant  takes  the  proper  steps  to  follow  up  his  applica- 
tion, justice  requires  that  his  purchase  should  be  completed, 
notwithstanding  any  subsequent  suspension. 

In  such  a  case  there  is  no  propriety  in  giving  public  notice, 
when  the  cause  of  suspension  no  longer  exists,  that  the  land 
is  liable  to  private  entry:  the  public  are  not  entitled  to  offer  for 
it;  it  has  already  been  selected  by  an  individual  who  is  entitled 
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to  the  benefit  of  his  legal  diligence;  and  nothing  remains  ex- 
cept to  complete  his  purchase. 

I  doubt  the  power  of  the  department  to  require  from  persons 
oflfering  to  make  payments  at  the  treasury,  such  a  certificate  as 
either  of  those  mentioned  in  the  third  question. 

If  the  party  ojffers  to  make  payment  to  the  treasurer  for  any 
specific  or  designated  tract,  I  do  not  see  how  that  ofiicer  can 
well  refuse  it,  unless,  indeed,  he  has  in  his  possession  some 
official  evidence  showing  that  the  designated  tract  is  not  sub- 
ject to  private  entry.  But,  notwithstanding  the  payment  to 
the  treasurer,  I  think  the  register  of  the  land  oflSce  may  law- 
fully refuse  to  allow  the  entry  when  the  application  therefor 
shall  be  made  to  him,  if  any  legal  objection  to  it  then  exists. 

I  have  the  honor  to  be,  veiy  respectfully,  your  obedient  ser- 
vant, 

B.  F.  BUTLER, 

To  the  Hon.  Levi  Woodbury, 

Secretary  of  the  TVeasury. 


POWER  OF  THE  PRESIDENT  OVER  MINERAL  LANDS  IN  WIS- 
CONSIN. 

• 
The  President  has  the  power  to  reserve  from  public  sale  any  or  all  of  certain 

mineral  lands  in  Wisconsin,  and  may,  if  he  deem  it  advisable,  lease  them. 
Where,  from  want  of  proper  and  necessary  information,  he  shall  have  failed  to 
make  the  necessary  reservation  prior  to  the  public  sale,  it  is  competent  for 
him  then  to  direct  the  reservation. 
Citizens  cannot  acquire  a  right  to  enter  lands  which  have  been  improperly  with- 
held from  private  entry,  after  the  close  of  a  public  sale  at  which  they  were  of- 
fered, until  after  notice. 

Attorney  General's  Office, 

July2\,  1837. 

Sir  :  In  the  report  of  the  Solicitor  of  the  General  Land  Of- 
fice, in  relation  to  the  lead  mines  in  the  Wisconsin  Territory, 
enclosed  by  the  Commissioner,  and  referred  to  me  for  my  opin- 
ion by  your  letter  of  the  23d  ultimo,  the  following  questions 
are  proposed : 

*^  1st.  Does  the  act  of  the  26th  of  June,  1834,  authorize  the 
sale  of  the  mineral  lands  in  Wisconsin?" 

"  2d.  Had  not  the  President  the  right  to  reserve  from  public 
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sale  all  the  mineral  lands,  and  such  necessary  timber  lands  as 
were  called  for  by  the  leases  to  smelters  and  others?" 

"3d.  Has  he  not  yet  the  right  to  lease  them,  if  he  shall 
think  that  course  desirable?" 

^<4th.  In  cases  where,  from  want  of  proper  and  necessary 
information,  he  had  failed  to  make  the  necessary  reservation 
prior  to  the  public  sale,  was  it  not  competent  for  him  to  direct 
the  reservation?" 

*^5th.  When  lands  were  improperly  withheld  from  private 
entry  subsequently  to  the  close  of  a  public  sale  at  which  they 
were  offered,  can  a  citizen  acquire  a  right  to  enter,  notwith- 
standing the  rule  of  the  office  prohibiting  a  sale  until  after  no- 
tice, &c.?" 

The  three  first  of  these  questions  may  naost  conveniently  be 
answered  together. 

In  my  opinion,. the  fourth  section  of  the  act  of  the  26th  of 
June,  1834,  aiUfiorized  the  President  (in  his  discretion)  to  offer 
for  sale,  in  the  manner  prescribed  by  law,  and  in  connexion 
with  other  lands,  any  mineral  lands  situated  within  the  several 
land  districts  created  by  the  first  section  of  that  act,  except 
where  such  mineral  lands  were  embraced  by  any  of  the  excep- 
tions specified  in  the  fourth  section;  but  did  not  require  him  to 
cause  the  same  to  be  offered  for  sale. 

I  think,  therefore,  the  President  had  the  power  to  reserve 
from  public  sale  any  or  all  such  mineral  lands,  and  that  he  may 
lease  them  under  the  act  of  the  3d  of  March,  1807,  if  he  shall 
think  that  course  advisablie. 

The  fourth  section  of  the  act  of  1834  excepts,  among  others, 
"such  tracts  as  have  been  granted  to  individuals;"  the  liberal 
construction  of  which  phrase  may  well  be  regarded  as  inclu- 
ding all  mineral  tracts  and  necessary  timber  lands  leased  to 
smelters  and  others.  On  this  construction  of  the  exception, 
the  President  has  not  only  the  power,  but  it  is  his  duty  to  re- 
serve from  sale  the  lands  described  in  unexpired  leases  execu- 
ted by  him;  and,  independently  of  the  exception,  I  think  he 
has  this  power,  and  that  good  faith  to  the  lessees  requires  its 
exercise. 

The  fourth  question,  in  my  opinion, must  be  answered  in  the 
(iffirmative. 


Digitized  by  VjOOQIC 


TO  THE  SECRETARY  OF  THE  TREASURY.   279 

Payment  of  Debenture  Certificates. 

There  is  nothing  in  the  act  of  1834,  or  in  any  of  the  acts  to 
which  it  refers,  that  can  prevent  the  correction  of  a  mistake  of 
this  nature;  and  as  the  President  is  to  take  care  that  the  laws 
are  feithfulty  executed,  it  will  be  his  duty  to  direct  the  reser- 
Tation  whenever  he  shall  become  acquainted  with  the  facts 
which  make  it  necessary. 

To  the  fifth  question,  I  reply  in  the  negative;  and  beg  leave 
to  refer,  for  the  grounds  of  my  reply,  to  the  opinion  given  by 
me  on  the  I4th  instant,  in  answer  to  a  similar  question. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient  ser- 
vant, 

B,  P.  BUTLER. 

Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury, 


PAYMENT  OF  DEBENTURE  CERTIFICATES. 

The  collector  of  customs  ought  not  to  refuse  payment  of  a  debenture  certificate, 
and  in  lieu  thereof  give  credit  on  the  extended  bond  where  the  party  to  whom 
the  certificate  may  have  been  ismied,  received  an  extension  of  payment  on 
bonds  given  to  secure  the  duties  on  a  subsequent  importation  of  goods;  nor 
where  the  certificate  came  into  possession  of  the  party  by  endorsement  or 
assignment. 

Attorney  General's  Office, 

July  24,  1837. 

Sm:  In  your  letter  of  the  14th  instant,  you  inform  me  that 
cases  frequently  occur  where  merchants  who  have  obtained  an 
extension  of  payment  on  their  duty  bonds,  demand  payment 
in  specie  of  debenture  certificates  that  have  subsequently  be- 
come due;  and  you  therefore  request  my  opinion  on  the  fol- 
lowing points,  growing  out  of  this  state  of  things: 

1.  "In  a  case  where  the  party  to  whom  a  debenture  certifi- 
cate may  have  been  issued  under  the  provisions  of  the  80th 
section  of  the  act  *  to  regulate  the  collection  of  duties  on  im- 
ports and  tonnage,^  approved  the  2d  of  March,  1799,  receives 
an  extension  of  payment  on  bonds  given  to  secure  the  duties 
on  a  subsequent  importation  of  goods,  whether  the  collector 
would  be  justified  in  refusing  the  payment  of  such  certificate, 
and,  in  lieu  thereof,  giving  a  credit  for  its  amount,  by  an  en- 
dorsement on  the  extended  bond  before  mentioned?" 
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2.  '^Whether  the  acts  stated  in  the  first  inquiry  can  be  done 
by  the  collector  in  cases  where  the  debenture  certificate  held 
by  the  party  does  not  purport  to  be  issued  to  himself,  but  came 
into  his  possession  by  endorsement  or  assignment?'' 

In  my  opinion,  both  the  above  questions  must  be  answered 
in  the  negative,  except  as  to  those  cases  where  the  extension  of 
payment  on  the  duty  bond  has  been  granted  on  the  express 
condition  that  such  debenture  certificates  shall  be  paid,  when 
they  become  due,  by  being  credited  on  the  duty  bond. 
I  am,  sir,  &c.,  <fcc*, 

B.  F.  BUTLER. 

To  the  Secretary  op  the  Treasury. 


COMPENSATION  TO  OWNERS  OF  VESSELS  CHARTERED   TO 
TRANSPORT  INDIANS. 

The  owners  of  vessels  chartered  for  the  purpose  of  transporting  Indians  from 
Florida,  but  not  employed  for  that  purpose,  are  legally  entitled  to  the  stipulated 
demurrage  and  the  actual  damage  occasioned  by  the  non-fulfilment  of  the  con- 
tracts. 

Attorney  General's  Office, 

JiUy  27,  1837. 
Sir:  In  answer  to  the  question  proposed  to  me  in  your  letter 
of  the  17th  instant,  I  have  the  honor  to  inform  you  that  I  con- 
cur in  the  opinion  expressed  by  the  Second  Comptroller  in  the 
communication  enclosed  in  your  letter,  viz:  that  the  owners  of 
vessels  chartered  for  the  purpose  of  transporting  Indians  from 
Florida,  but  not  employed  for  that  purpose,  are  legally  entitled, 
in  addition  to  the  stipulated  demurrage  for  the  time  they  axe 
detained,  to  the  actual  damage  sustained  by  them  in  conse- 
quence of  the  non-fulfilment  of  the  contracts — not  exceeding, 
however,  in  any  case,  the  stipulated  freight,  if  the  contract  had 
been  executed.  The  mode  of  ascertaining  the  proper  amount 
of  compensation  in  cases  of  this  sort  is  by  agreement  of  the 
parties;  and,  if  that  be  impracticable,  by  referring  it  to  a  jury, 
who  will  form  their  estimate  upon  a  consideration  of  all  thse 
circumstances  of  the  case.  As  the  government  cannot  be  sued, 
and  the  parties  ought  not  to  be  driven  to  apply  to  Congress^ 
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except  when  such  a  course  is  unavoidable,  it  will  be  proper  for 
the  department  to  propose  equitable  terms  of  settlement  in  these 
cases,  and  when  such  terms  can  be  agreed  on,  to  carry  them 
into  effect.  In  accomplishing  this  purpose,  it  may  lawfully 
adopt  any  general  rule  of  damages  which  it  shall  believe  just; 
and  none  appears  to  be  more  equitable  to  both  parties,  than 
that  suggested  by  the  acting  quartermaster  general,  viz:  a  con- 
tinuous demurrage  to  the  time  of  discharge,  in  all  ordinary 
cases.  But  where  the  contract  was  a  favorable  one  to  the 
owner,  and  likely  to  yield  a  profit,  such  an  allowance  might 
not  be  sufficient  to  make  good  his  real  loss;  and^  if  so,  he  cer- 
tainly could  not  be  required  to  take  up  with  it. 
I  am^  sir^  (fee,  &c.^ 

B.  F.  BUTLER. 
To  the  Secretary  of  War. 


SURVEYS  OP  THE  ^BLIC  LANDS. 

The  act  of  24th  April,  1820,  and  the  instructions  issued  under  it,  directing  the 
manner  of  subdividing  fractional  sections  containing  over  160  acres,  did  not 
require  the  absolute  platting  of  every  quarter  or  half-quarter  of  which  the  sec- 
tion was  susceptible;  but  contemplated  the  exercise  of  discretion  so  as  to  pre- 
vent small  and  inconvenient  fractions  of  a  fractional  section. 

It  is  the  duty  of  surveyors  general  to  subdivide  fractional  sections  in  conformity 
to  law,  and  without  reference  to  the  existence  of  the  pre-emption  acts  of  May 
39,  1830,  and  June  19,  1834. 

Attorney  General's  Office, 

Augitst  2,  1837. 

Sir:  In  your  letter  of  the  14th  of  June  last,  you  requested 
my  opinion  on  certain  points  presented  to  you  by  appeal  from 
the  Commissioner  of  the  General  Land  Office,  relating  to  the 
legality  of  the  survey  heretofore  made,  and  adopted  by  the 
General  Land  Office,  of  the  divisions  of  fractional  section  22, 
township  4,  range  1  west,  in  St.  Stephen's  land  district. 

It  appears  from  the  papers  accompanying  your  letter  that  sec- 
tion 22^  was  made  fractional  by  private  claims,  and  that  it  con- 
tained about  203  acres,  lying  in  such  a  form  as  to  admit  the 
running  out  of  one  complete  quarter  section,  and,  of  course,  of 
two  complete  half-quarter  sections.    Such  a  division,  however. 
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would  have  left  two  small  irregular  and  inconvenient  fractional 
tracts,  being  parts  of  three  fractional  quarter  sections.  To  pre- 
vent this,  the  surveyor  general  divided  the  section  into  only 
two  parts,  by  running  a  line  due  north  from  the  half-quarter 
section  post:  thus  making  two  tracts  of  a  compact  and  con- 
venient form,  each  approaching  as  nearly  to  the  form  and  con- 
tents of  a  half  quarter  section  as  was  practicable,  supposing 
the  object  of  the  survey  to  be  to  divide  the  section  into  tracts 
of  this  form,  in  such  way  as  to  avoid  the  leaving  of  small  frac- 
tional remainders. 

James  Etheridge  had  previously  claimed  and  proved  a  pre- 
emption right,  under  the  act  of  1830,  to  the  southwest  quarter 
of  this  section;  and  W.  D.  Stone  the  like  right  to  the  fraction 
in  the  west  part  of  the  southeast  quarter;  and  after  the  above- 
mentioned  survey  came  in,  they  respectively  paid,  and  received 
certificates— Etheridge  for  the  southwest  subdivision  of  92.67 
acres,  and  Stone  for  the  southeast  subdivision  of  110.50  acres; 
in  conformity  to  which,  patents  have  since  been  issued.  Ether- 
idge, however,  insists  that,  as  there  was  an  entire  quarter  sec- 
tion of  160  acres,  and  he  the  only  settler  thereon,  he  was  le- 
gally entitled  to  enter  such  a  division;  that  he  took  the  proper 
steps  to  perfect  this  right;  that  the  survey,  disregarding  the 
quarter-section  lines,  was  illegal;  and  that  it  ought  to  be  cor- 
rected by  subdividing  the  section  agreeably  to  those  lines. 
This  would  enable  him  to  obtain  his  whole  pre-emption  rights, 
but  would  leave  the  small  fractional  remainders  above  stated. 

The  single  question,  on  which  it  now  appears  to  be  ma- 
terial that  I  should  express  an  opinion,  is  as  to  the  duty  of  the 
surveyor  general  to  divide  the  section  into  regular  half  quarter 
sections.  In  deciding  this  question,  I  have  thought  it  useful 
to  examine  the  provisions  of  the  several  acts  of  Congress  rela* 
ting  to  the  survey  of  the  public  lands,  commencing  with  the 
act  of  the  18th  May,  1796,  and  ending,  so  far  as  regards  the 
present  case,  with  the  act  of  the  24th  of  April,  1820,  (all  which 
acts  are  in  pari  maierid;)  but  I  think  its  solution  depends  on 
the  first  section  of  the  latter  act,  and  on  the  instructions  of  the 
Secretary  of  the  Treasury  issued  in  pursuance  thereof.  ^ 

The  first  section  of  the  act  of  1820  provides  that  the  public 
lands  of  the  United  States,  when  offered  at  public  sale,  shall 
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be  offered  in  half-qnarter  sections;  that  when  offered  at  private 
sale,  they  may  be  purchased  (at  the  option  of  the  purchaser) 
either  in  entire  sections,  half  sections,  quarter  sections,  or  half- 
quarter  sections;  that  in  every  case  of  the  division  of  a  quarter 
section,  the  line  for  such  division  shall  run  north  and  south; 
and  the  corners  and  contents  of  half  quarter  sections  be  ascer- 
tained in  the  manner  directed  and  prescribed  in  the  act  of  the 
Uth  of  February,  1806;  and  that  *^  fractional  sections  contain- 
ing 160  acres  or  upwards  shall,  in  like  manner,  as  nearly  as 
practicable,  be  subdivided  into  half  quarter  sections,  under  such 
rales  and  regulations  as  may  be  prescribed  by  the  Secretary  of 
the  Treasury;  but  fractional  sections  containing  less  than  160 
acres  shall  not  be  divided,  but  shall  be  sold  entire."  Under 
this  latter  clause,  the  Secretary  of  the  Treasury,  on  the  lOth 
of  June,  1820,  issued  instructions  directing  that  fractional  sec- 
tions containing  more  than  160  acres  should  be  ^^divided  into 
half  quarter  sections  bynorth-and-south  or  east-and-west  lines, 
so  as  to  preserve  the  most  compact  and  convenient  forms." 

This  instruction,  as  I  am  informed,  has  been  understood  in 
the  General  Land  Office,  and  by  the  surveyors,  to  authorize 
the  course  adopted  by  the  surveyor'general  in  the  present  case; 
.  and  I  shall  assume  that  it  did  so.  I  make  this  assumption, 
because  the  department  is  perfectly  competent,  and  best  qual- 
ified, to  construe  its  own  instruction;  and  because,  unless  such 
was  its  meaning,  no  question  of  law  under  the  act  of  1820 
could  well  arise  for  my  consideration;  for  if  the  instruction  re- 
quired, as  contended  by  the  counsel  of  Mr.  Btheridge,  that  all 
the  regular  half  quarter  sections  of  which  the  fractional  section 
is  susceptible  shall  be  actually  formed,  then  the  survey  should 
have  been  set  aside  for  its  non-conformity  to  the  instruction. 

The  matter  is  then  narrowed  to  the  question — Whether  the 
instruction  of  1820  (construing  it  as  the  surveyor  general  has 
done  in  the  present  case)  is  a  legal  and  valid  exercise  of  the 
discretion  committed  to  the  Secretary  of  the  Treasury  by  the 
act  of  the  24th  of  April,  1820,  above  quoted?  It  will  readily 
occur,  that  to  authorize  me  to  pronounce  an  instraction  of  this 
nature,  issued  immediately  afler  the  enactment  of  the  law,  and 
acted  on  for  so  long  a  period,  illegal,  the  objection  should  be  a 
very  clear  one.    This  is  by  no  means  the  case  in  the  present 


Digitized  by  VjjOOQIC 


284  HON.  BENJAMIN  F.  BUTLER 

. i . 

Surveys  and  Entries   of  Public  Lands. 

instance;  and,  after  mafure  consideration,  I  am  led  to  answer 
the  question  just  stated  in  the  affirmative,  for  the  three  follow- 
ing reasons: 

1.  If  Congress  had  intended  that  fractional  sections  should, 
at  all  events,  be  divided  into  half  quarter  sections,  when  their 
shape  admits  the  formation  of  any  such  subdivision,  I  think 
they  would  have  said  so  in  explicit  terms,  and  that  the  discre- 
tionary power  intrusted  to  the  Secretary  would  have  been 
plainly  confined  to  the  residuary  parts  of  the  section. 

2.  The  clause  in  the  first  section  of  the  act  of  1820,  concern- 
ing fractional  sections  containing  less  than  160  acres,  (which 
are  not  to  be  divided  at  all,  but  sold  entire,)  is  decisive  to  show 
that  the  Congress  which  passed  that  act  did  not  deem  it  indis- 
pensable that  regular  half  quarter  sections  should  in  all  prac- 
ticable cases  be  formed  by  the  surveyors;  on  the  contrary,  it 
shows  that  they  preferred  a  single  tract,  though  containing 
more  than  eighty  acres,  and  though  capable  of  forming  a  reg- 
ular half  quarter  and  small  and  inconvenient  fractions. 

3.  I  am  of  opinion  that  the  survey  should  be  made  in  con- 
formity to  the  general  system  established  by  law,  and  by  the 
instructions  of  the  department,  without  any  reference  whatever 
to  the  existence  of  a  pre  emption  law,  or  to  the  fact  that  rights 
have  been  claimed  and  established  under  it. 

I  am,  sir,  very  respectfully,  your  obedient  servant, 

B.  F.  BUTLER. 
Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury. 


SURVEYS  AND  ENTRIES  OP  PUBLIC  LANDS. 

It  is  the  duty  of  surveyors  general  to  divide  fractional  sections  containing  over 
160  acres  into  lots  approaching  as  nearly  as  practicable  to  the  form  and  quan- 
tity of  half-quarter  sections;  and  it  is  competent  for  the  department  to  direct 
the  performance  of  the  duty. 

The  survey  is  to  be  made  without  reference  to  preemptions,  but  pre-emptors 
are  entitled  to  a  legal  survey. 

A  tender  for  more  than  the  party  is  entitled  to,  does  not  destroy  the  tender;  it 
may  be  regarded  as  precautionary. 
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It  is  proper,  after  tender  made  and  entry  defeated  by  fault  of  the  officers  of  the 
gOTemment,  to  correct  the  error  by  ordering  a  correct  course  of  procedure. 

Attorney  General's  Office, 

August  5,  1837. 
Sir:  In  compliance  with  the  request  contained  in  your  letter 

of  the ultimo,  I  have  looked  into  the  additional  report  of 

the  Commissioner  of  the  General  Land  Office  in  the  case  of 
Brown  and  Reynolds,  bearing  date  the  29th  of  June  last;  and, 
upon  the  additional  facts  mentioned  therein,  have  the  honor 
to  state  the  following  propositions  as  the  result  of  further  reflec- 
tion on  this  case: 

1.  Under  the  act  of  1820,  and  the  instructions  issued  by 
virtue  thereof,  it  was  the  duty  of  the  surveyor  general  to  divide 
fractional  section  20,  containing,  as  it  does,  more  than  one 
hundred  and  sixty  acres,  into  lots  or  tracts  of  a  compact  and 
convenient  form,  approaching  as  nearly  as  practicable,  having 
regard  to  the  shape  of  the  whole  fractional  section,  to  the  form 
and  contents  of  half-quarter  sections. 

The  reasons  on  which  this  opinion  is  founded  will  appear  in 
my  opinion  of  the  2d  instant,  in  the  case  of  James  Elheridge; 
to  which  I  beg  leave  to  refer. 

2.  I  suppose  it  to  be  competent  for  the  department  to  cause 
the  surveyor  general  now  to  do  what  he  ought  to  have  done 
when  he  made  the  survey;  and  that  it  is  the  duty  of  the  de- 
partment so  to  direct,  if  such  a  course  be  necessary  to  the  pro- 
tection of  any  right  duly  claimed  under  the  pre-emption  laws 
or  otherwise.  For,  although  the  surveyor  general  is  to  be 
guided  in  the  performance  of  his  duty  exclusively  by  the  laws 
and  instructions  relating  to  surveys,  and  is  to  execute  that  duty 
without  reference  to  its  possible  effects  on  pre  emption  claims; 
yet,  where  a  pre-emption  claim  exists,  and  has  been  duly  estab- 
lished, the  party  is  clearly  entitled  to  the  benefit  of  a  survey 
made  in  conformity  to  law. 

3.  It  appears  to  me  that  the  designation  of  Reynolds,  entered 
in  the  abstract  of  the  land  officers,  was  sufficiently  precise  to 
entitle  him  to  take  his  floating  right  in  the  west  part  of  frac- 
tional section  20,  including  the  small  tract  now  marked  E; 
provided,  by  the  survey  thereafter  to  be  made,  a  division  should 
be  legally  formed,  embracing  tract  E,  and  liable,  according  to 
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the  rules  stated  in  my  opinion  of  the  27th  of  April  last,  to  be 
taken  under  a  floating  right. 

4.  I  am  also  of  opinion  that,  as  the  survey  was  erroneous 
in  not  dividing  fractional  section  20  into  lots  or  tracts  of  a  com- 
pact and  convenient  form,  approaching  as  nearly  as  might  be 
to  the  form  and  contents  of  half-quarter  sections,  and  as  Rey- 
nolds could  not  control  or  alter  that  survey,  his  tender  for  tract 
A,  of  149  acres,  ought  not  to  be  regarded  as  a  claim  to  the 
whole,  and  to  no  less  than  the  whole,  of  that  tract;  but  rather 
as  applying  to  the  whole,  if  by  law  he  Was  entitled  to  purchase 
the  whole;  and  if  not,  then  to  so  much  of  it,  if  any,  as  the  law 
would  entitle  him  to  purchase  by  virtue  of  his  floating  right; 
and  I  think  the  aflidavit  of  Reynolds,  made  on  the  5d  of  March, 
1836,  and  the  other  proceedings  on  his  part,  reconcilable  with 
this  view  of  the  subject. 

6.  It  will  follow  from  the  foregoing  propositions  that  the 
course  proposed  by  the  Commissioner  of  the  General  Land 
Office,  viz:  to  allow  Reynolds  to  complete  his  purchase  to  the 
tract  marked  E,  may  properly  be  adopted,  provided  tract  E 
could  have  been  made,  or  can  now  be  made,  under  the  act  of 
1820,  a  legal  subdivision  of  fractional  section  20;  but  if  not, 
and  any  portion  of  tract  A,  including  tract  E,  could  have  been 
made,  and  can  now  be  made,  under  the  act  of  1820,  a  legal 
subdivision  of  the  section,  then  I  think  Reynolds  should  be 
allowed  to  complete  his  purchase  to  such  larger  subdivision, 
provided  it  be  not  se  large,  when  added  to  the  tract  selected 
by  Brown  for  his  float,  as  to  exceed  in  the  aggregate  160  acres. 

Some  other  questions  have  been  raised  by  Mr.  Sherman,  in 
his  observations  addressed  to  me  on  the  report  of  the  Com- 
missioner; but  as  they  were  not  presented  by  your  communi- 
cation, I  have  not  deemed  it  proper  to  examine  them;  nor,  if 
you  concur  in  the  views  above  stated,  will  you,  probably  find 
it  material  to  do  so. 

I  have  the  honor  to  be,  very  respectfully,  your  obedient 
servant, 

B.  F.  BUTLER. 
To  the  Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury. 
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INSTITUTION  OP  MARRIAGE  IN  NEW  YORK. 

Marriage,  so  far  as  its  validity  in  law  is  concerned,  in  New  York  is  considered 
as  a  civil  contract;  no  formal  solemnization  by  a  minister,  or  any  particular 
officer,  being  requisite. 

Attorney  General's  Office, 

August  18,  1837. 
Sir:  In  answer  to  the  question  proposed  in  the  papers  refer- 
red to  me  by  your  letter  of  the  11th  instant,  I  have  the  honor 
to  inform  you  that,  in  the  State  of  New  York,  marriage,  so  fer 
as  its  vahdity  in  law  is  concerned,  is  considered  as  a  civil  con- 
tract; that  no  formal  solemnization  by  a  minister  of  religion,  or 
by  any  particular  officer,  is  requisite;  and  that  a  contract  of 
marriage  entered  into  by  parties  capable  of  contracting,  in  the 
presence  of  an  officer  in  camp,  or  of  any  other  competent  wit- 
ness, is  as  valid  as  if  made  in  facie  ecclesuBy  or. in  the  presence 
of  a  civil  magistrate.  This  was  during  the  revolutionary  war, 
and  yet  continues  to  be,  the  law  of  the  State. 
I  am  sir,  &c.,  (S^c, 

B.  F.  BUTLER. 

To  the  SECRETiLRY  OF  WaR. 


APPLICATION  OP  ASSETS  OP  A  COPARTNERSHIP. 

It  is  a  settled  rule,  that  the  assets  of  a  partnership  are  not  to  be  applied  to  the 
payment  of  the  private  debts  of  either  partner,  until  after  the  partnership  debts 
are  discharged ;  and  this  is  more  emphatically  the  case  where  the  private  debts 
were  contracted  afler  th&  dissolution. 

Attorney  General's  Office, 

August  26,  1837. 
Sir:  As  it  appears  from  your  communication  of  the  21st  in- 
stant, and  the  papers  enclosed  in  it,  that  the  custom-house 
bonds  of  Fortescue  Whittle  were  given  after  the  dissolution  of 
the  firm  of  C.  and  F.  Whittle;  and  that  the  debt  to  Mr.  Mcin- 
tosh was  contracted  by  the  firm  during  the  partnership,  and 
was  due  at  its  dissolution,  he  is  clearly  entitled  to  be  paid  the 
full  ttmount  of  that  debt.  It  is  a  settled  rule,  that  the  assets  of 
a  partnership  %ie  not  to  be  applied  to  the  payment  of  the  pri- 
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vate  debts  of  either  partner,  until  after  the  partnership  debts 
are  first  discharged;, and  this  is  more  emphatically  the  case 
where  such  private  debts  were  contracted  after  the  dissolution.^ 
I  am^  sir^  d^c,  6cc., 

B.  F.  BUTLER. 
To  the  Secretary  of  the  Treasury. 


PATENTS  FOR  CREEK  RESERVATIONS. 

Patents  may  issue  directly  to  a  white  person  being  the  assignee  of  a  Creek  res- 
ervee,  to  whom  the  tribe  had  assigned  a  portion  of  the  twenty-nine  sections 
reserved  under  the  6th  article  of  the  Creek  treaty  of  1832. 

Office  of  the  Attorney  General, 

August  28,  1 837. 

Sir:  In  your  letter  of  the  18th  instant,  you  enclose  certain 
papers  from  the  General  Land  Office,  in  relation  to  five  sections 
of  land,  assigned  by  the  Creek  tribe  to  the  western  Creeks, 
under  the  sixth  article  of  the  treaty  of  1832,  and  sold  by  those 
assignees,  with  the  approbation  of  the  President,  to  Messrs. 
Stewart,  Fontaine,  <k  Hargrave,  and  which  present,  as  stated 
by  the  Solicitor  of  the  General  Land  Office,  the  following  ques- 
tion; on  which  you  ask  my  opinion: 

**  Under  the  sixth  article  of  the  Creek  treaty  of  1832,  some  of 
the  Creeks  to  whom  the  tribe  assigned  a  portion  of  the  twenty- 
nine  sections  reserved  under  the  sixth  article  have  sold  their 
reserves  to  white  persons,  with  the  approbation  of  the  Presi- 
dent. Under  this  state  of  facts,  may  not  patents  issue  to  such 
white  persons,  in  the  manner  provided  by  the  third  article  of 
the  treaty?" 

In  my  opinion  of  the  15th  of  April,  1834,  transmitted  to  the 
War  Department,  I  examined  several  questions  arising  under 
this  article,  and  relating  to  this  consequence.  In  the  course 
of  my  remarks,  it  was  suggested  that  the  patents  for  the  twenty- 
nine  sections  could  only  be  issued  to  the  Creek  assignees. 
This  point,  however,  was  not  then  presented  for  decision,  and 
I  have  since  had  reason  to  doubt  the  accuracy  of  the  sugges- 
tion referred  to.  Under  this  impression,  I  called  the  attention 
of  the  Solicitor  of  the  General  Land  Office  ufthe  pcrint;  and 
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since  it  has  now  been  distinctly  referred  to  me  for  my  opinion, 
I  have  the  honor  to  inform  you  that,  in  my  judgment,  the  ques* 
ti<m  proposed  by  him  should  be  answered  in  the  affirmative, 
for  th^  general  reasons  assigned  by  him. 
I  am^  sir,  Ac, 

B.  F.  BUTLER. 
Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury. 


MEDICAL  ASSISTANT  OF  EXPLORINa  EXPEDITION. 

The  ftirangements  for  thia  expedition  being  at  the  discretion  of  the  President, 
he  may  appoint  and  employ  a  medical  assistant  thereto  without  the  formality 
of  an  examinatioh  and  approval  by  the  board  of  surgeons. 

Attorney  General's  Office, 

Octf^^  5, 1837. 

Sir:  In  answer  to  the  question  ^^whether  a  medical  assistant 
to  the  surveying  and  exploring  e;cpedition  may  be  appointed 
and  employed,  without  examination  and  approval  by  the  board 
of  surgeons,  as  provided  in  the  act  of  the  24th  of  May,  1828, 
and  without  such  person  being  commissioned  as  assistant  sur- 
geon in  the  navy,"  I  have  the  honor  to  inform  you  that,  after  a 
careful  examination  of  the  acts  of  Congress  organizing  the  Navy 
Department,  and  authorizing  the  sending  out  of  said  expedi- 
tion, I  am  of  oiHuion  thai  such  medical  assistant  may  be  ap- 
pointed, provided  the  President  shall  deem  it  expedient  and 
necessary. 

Since  the  passage  of  the  act  of  the  24th  of  May,  1828,  no  per- 
son can  be  appointed  an  assistant  sui^on  in  the  navy,  who  has 
not  first  been  examined  and  approved,  as  required  by  the  act. 
But,  whenever  special  medical  assistance  is  required  in  any 
particular  branch  of  the  naval  service,  and  the  President  shall 
think  it  inexpedient  to  enlarge  the  number  of  commissioned 
surgeons  or  assistant  surgeons,  I  perceive  no  objection  to  the 
temporary  employment  of  medical  assistants.  Such  persons 
will  not  be  regarded  as  belonging  to  the  navy;  they  will  not 
be  entitled  to  pensions  if  disabled,  nor  will  their  fiimilies  be  en- 
titled to  them  in  case  of  death.  It  may,  therefore,  be  found 
Vol.  in— 19 
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adviMitageous  to  emj^y  them,  for  temporary  service^  when  the 
list  of  commissioned  surgeons  and  assistant  surgeons  does  not 
afford  the  needftil  supply.  This  course  may  be  adopted^  I  pr&- 
sume^  whenever  the  public  service  requires  it;  and  cspeciall7 
in  reference  to  the  proposed  expedition,  the  whole  armugement 
of  which  seems  lo  be  committed  to  the  discretion  of  the  Presi- 
dent. 

1  have  the  bonor^  &c.>  Ac.) 

B.  F.  BUTLER. 

To  the  S£CRETABT  OF  THB  NaVY* 


CONCERNING  THE  WASHINGTON  CANAL  COMPAlTf. 

The  Secretary  of  the  Treasury  may  giye  to  the  corporation  of  the  city  of  Wadi' 
ington  the  certificate  described  io  Ihe  seventh  section  of  the  act  vesting  in  that 
corporation  the  rights  of  the  said  company  and  for  other  purposes,  passed 
May  31,  1832,  notwithstanding  the  work  was  not  completed  by  the  Isi 
March,  1833;  provided  the  work  has  been  finished  in  the  manner  prescribed 
and  the  time  when  it  was  completed  be  actnaOy  staled. 

ATTc^tNinr  Qbnbral's  Office, 

November  7, 1837. 

Sir:  I  have  duly  considered  the  question  proposed  to  me  in 
your  letters  of  the  3d  and  10th  ultimo,  relatire  to  the  authority 
of  the  Secretary  of  the  Treasury  to  give  to  the  corporation  of 
the  city  of  Washington  the  certificate  described  in  the  seventh 
section  of  the  act  vesting  in  that  corporation  '^  the  rights  of  ibe 
Washington  Canal  Company,  and  for  other  purposes,"  passed 
liay  31, 1 832,  notwithstanding  the  conceded  &ct  that  the  work 
was  not  finished  by  the  1st  of  March,  1833,  as  required  by  the 
second  section  of  said  act;  and  have  the  hcmor  to  inform  you 
that,  in  my  ofnnion,  there  can  be  no  objecUon  to  the  giving  of 
such  certificate  provided  the  work  has  been  finished  in  the 
manner  ]Nrescribed,  and  provided,  also,  the  real  time  when  thd 
work  was  completed  be  stated  in  the  certificate* 

I  am  inclined  to  think  that  the  additional  act  of  March  2, 
1833,  must  be  regarded  as  a  legislative  waiver  of  the  condition 
prescribed  in  the  former  law,  and  as  granting  an  indefinite  pe- 
riod for  the  completion  of  the  work;  and  that  the  rights  of  the 
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i&orporation  will,  therefore,  be  unimpaired  by  the  delay  which 
has  occarred:  But,  as  there  may  be  some  room  for  doubt  oa 
ttiis  point,  and  us  tfie  certiiieate  should  confoirm  to  the  truth  of 
fhe  case,  I  recommend  the  form  above  suggested.  Such  a 
form,  if  the  law  of  1833  operates  to  enlarge  the  time,  will  be  all 
that  the  coipomtioa  ean  oeed^  and  if,  on  the  other  hand,  it 
does  not  so  operate,  they  have  no  right  to  call  on  the  Secretary 
of  the  lYeasury  to  raUeve  them^  but,  of  necessity,  must  ask  the 
iatenrenlioii  of  Congress. 

I  am,  sir,  d&c.,  &c*, 

B,  F.  BUTLEE, 
To  the  Segretart  of  vhb  Taeaburt. 


WVH&ONS  FROM  THE  NAVY  PENSION  FUND, 

Thefleoond  section  of  Um  act  of  3d  March,  1617,  for  the  more  equitable  admin* 
istiation  of  the  nayy  pension  fond,  adopts  the  pay  of  the  navy  as  it  existed 
t»n  the  ist  day  of  January,  1835,  as  the  standard  for  all  cases  coming  within 
ihac  settion« 

Attornbt  Genebal's  Office, 

November  10, 1837. 

Sm:  I  havte  examined  the  correspondence  between  the  de- 
partment and  Commodore  Jones,  relative  to  his  claim  to  arrears 
^t  penstoQ  under  the  act  of  the  3d  of  March,  1837,  '^  for  the 
more'equitable  administration  of  the  navy  pension  fund;"  and 
have  the  honor  to  state  that,  in  my  opinion,  the  second  section 
of  that  act  ptaisly  adopts  the  pay  of  the  navy  as  it  existed  on 
the  Ist  day  of  January,  1835,  as  the  standard  for  all  cases 
comiog  widiki  that  section;  and  that  I  do  not  see  any  legal 
wanant  fi>r  a  different  construction.  There  is  certainly  much 
difficulty  in  perceiving  any  equitable  ground  for  increasing  the 
pension^  as  to  past  cases,  beyond  one-half  of  the  pay  to  which 
the  party  was  from  time  to  time  entitled;  but  Congress  had  the 
power  to  do  it,  and  the  words  employed  seem  to  me  to  be  im* 
peratiTe. 

lam,  sir,  &c.,  &C.9 

B.  F.  BUTLER. 
To  the  Sbcbbtasly  of  the  Navy. 
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PENSIONS  TO  WIDOWS  OF  STEWARDS. 

A  Bieward  serring:  on  board  a  riiip-of-war  ia  borne  on  the  ship's  books  as  one 
of  the  crevy  and  as  such  is  amenable  to  martial  law,  and  is  therefore  a  sea- 
man; and,  under  the  proper  circumstances,  his  widow  is  en  titled  to  a  pension. 

ArroRNET  Geiteral's  Office, 

November  18, 1837. 
Sir:  In  reply  to  your  letter  of  the  3d  instant,  in  relation  to 
the  claim  of  JMbrs.  Proctor,  I  have  the  honor  to  inform  yon,  that 
if  (as  I  understand  is  the  fact)  the  steward  serving  on  board  a 
shipof-war  is  borne  on  the  ship's  books  as  one  of  the  crew, 
and  is  amenable  to  martial  law,  I  thmk  he  must  be  regarded 
as  a  seaman^  within  the  pension  laws,  so  as  to  entitle  his 
widow  to  a  pension.  In  the  particulars  stated,  such  a  case  is 
entirely  distinguishable  from  that  of  the  haspiial  steward  to 
which  you  refer. 

I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 
To  the  Secretary  of  the  Navy. 


RETENTION  OP  BONDS  OF  DEPOSITE  BARKS. 

The  bonds  of  the  deposite  banks  are  analogous  to  the  bonds  given  by  public 
officers  on  their  c^pointment,  and  should  be  retained  in  the  public  archives, 
unless  Congress  shall  otherwise  determine. 

Attorney  General's  Offmte, 

N&vember  20, 1837. 
Sir:  In  reply  to  the  question  proposed  in  your  letter  of  the 
9th  instant,  enclosing  for  my  perusal  the  communication  of  T. 
W.  Olcott,  esquire,  president  of  the  Mechanics'  and  Farmers' 
Bank,  I  have  the  honor  to  inform  you  that,  in  my  opinion,  it 
is  not  your  dilty  to  direct  the  Comptroller  of  the  Treasury  to 
return  to  that  bank  the  bond  executed  by  it  with  sureties  for 
the  faithful  performance  of  its  duties  as  one  of  the  banks  se- 
lected under  the  act  of  the  23d  of  June,  1836.  Aftw  a  full 
consideration  of  the  subject,  I  think  the  bonds  required  by  that 
act  must  be  regarded  in  the  same  light  as  the  official  securities 
<nven  by  officers  of  government  on  theur  appointment.    Such 
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bonds^  it  appears  from  your  statement^  by  the  uniform  course 
of  the  general  and  State  governments ,  are  retained  among  the 
public  archives,  although  the  office  of  the  principal  may  have 
expired,  and  his  accounts  have  been  satisiactorily  settled.  The 
bonds  given  by  the  deposite  banks  are  certainly  much  more 
analogous  to  securities  of  thai  class  than  to  custom-house  bonds ; 
and,  until  Congfess  shall  make  provision  to  the  contrary^  I  see 
no  sufficient  reason  for  departing  from  the  practice  which  you 
have  applied  4o  them. 

I  am;  sir,  d&c,  &c., 

B.  F,  BUTLER. 

To  the  SCC&BTARF  OF  THB  TrBASURT. 


CCnTTRACTS  FOR  StIPPLY  OF  ORDNANCE. 

By  the  act  of  1815,  which  repeals  all  other  aets  coining  within  ita  purview,  the 
colonel,  or  senior  officer  of  the  Ordnance  Department,  under  direction  of  the 
Secretary  of  the  Department  of  War,  may  make  contracts  for  the  supply  of 
ordnance  without  preyiously  advertising  for  proposals. 

Attorney  General's  Office, 

November  22,  1837. 

Sir:  In  reply  to  the  question  proposed  to  me  in  your  letter 
of  the  23d  of  March  last,  I  have  the  honor  to  inform  you  that, 
under  the  act  of  the  8th  of  PebiuAry,  1815,  <*  for  the  belter 
regulation  of  tlie  Ordnance  Department,"  I  am  of  opinion  there 
is  authority  for  making  contracts  for  the  supply  of  ordna&ce, 
without  previously  advertising  for  proposals,  as  fequired  by  the 
fifth  section  of  the  act  of  the  3d  of  March,  1809. 

The  3d  section  of  the  act  of  1815  makes  it  ^^theduty.of  the 
colonel^  or  senior  officer  of  the  Ordnance  Department,  to  fur- 
nish estimates, 'and,«nder  the  direction  of  the  Secretary  fcMr  the 
Department  of  War,  to  make  contracts  and  purchases  (ox  pro- 
curing the  necessary  supplies  of  anus,  equq)mentS9  ordnance, 
and  ordnance  stores.''' 

The  14th  and  last  section  of  the  same  act  declares  '^  that  the 
act  passed  M!ay  14, 1842,  entitled  <  An  act  for  the  better  regu- . 
lation  of  the  Ordnance  Department,'  and  the  sections  of  any 
ether  acts  coming  within  the  purview  of  any  of  the  sections  of 
diis  act,  he^  and  the  same  are  hereby^  repealed." 
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The  provision  of  the  6th  sectioB  of  the  fcioier  law  of  1S09 
certainly  comes  witbiA  the  punriev  of  die  3d  sectioa  jint 
quoted^  and  I  thiidc^  therefore,  must  be  regarded  ad  repealed* 
On  this  g^Hnd,  as  well  as  for  Ae  reasons  slated  in  the  aiga- 
ment  encbsed  to  me,  (which  I  tliink,  in  the  main,  well-found* 
ed^)  I  am  of  opinion  that  contracts  for  the  supply  of  ordnance 
are  not  within  the  special  provision  of  the  act  ef  1809^. 
I  am,  sir,  d&c,  dpc., 

B,  P.  BUTLER. 

To  the  Secretary  of  the  Navy. 


INTEREST  ON  DEMANDS  AGAINST  THE  UNITED  fiTATlS. 

Interest  on  a  demand  against  the  United  States  is  properl/  allowable  wikcre  the 
claimant,  in  a  suit  against  him,  obtained  a  judicial  decision  in  his  iaYor,  and 
the  act  of  Congress  proTiding  for  its  payment  proceeded  upon  the  knowiedg*- 
that  interest  had  been  allowed  by  the  court. 

Independently  of  the  reports  in  this  case,  the  Attorney  General  is  inclined  to  ihe- 
opinion  that  the  law  itself,  which  requires  the  accounting  oflcers  to  recognise- 
the  judicial  decision  as  settling  the  true  construction  of  the  contract  aod  the 
relative  rights  of  the  parties  undn  the  same,  requires  the  payment  of  iDterest. 

Attorney  General's  Officb, 

November  23, 183T. 
Sir:  In  answer  to  the  questions  pioposed  lo  me  upon  the 
memorial  of  Joseph  Thomas  to  the  President,  refened  to  me  by 
your  letter  of  the  22d  instant,  I  have  the  honor  to  state  that> 
in  my  opinion,  the  reports  of  Uie  committees  of  the  Senate  and 
House  of  Representatives  upon  the  bill  for  his  relief,  which 
subsequently  passed  into  a  law,  and  which  was  approved  on 
the  2d  of  July,  1836,  should  be  taken  as  a  guide  in  deciding 
any  doubts  which  may  arise  in  the  construction  of  that  law. 
The  bill  originated  in  the  Senate,  where  it  was  accompanied 
by  a  full  report  from  the  Committee  on  the  Judiciary,  by  whom 
it  was  introduced.  It  passed  the  Senate  without  alteration; 
and  when  it  came  to  the  House  of  Representatives^  was  refened 
to  the  Committee  on  the  Judiciary  of  that  body,  who  also  made 
a  full  report;  after  which  it  passed  the  House  without  amend- 
ment. Under  these  circumstances,  these  two  reports  may  well 
be  regarded  as  a  key  to  the  intention  of  the  legislature;  and 
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where  thejr  coacor  on  the  pcopnety  of  $nf  particular  aUowanoai 
and  the  words  of  Che  law  are  not  inooiiBisteiit  with  tbem^  we 
may  safely  promme  that  such  aUowaace  was  iinended  to  be 

These  principlfls  supply  to  the  claim  otinUrM;  which,  it  ap- 
pewS)  the  aoeoantuig  oficeis  dp  not  thiok  a  proper  allowance, 
hecause  the  law  does  not  exprtsdy  giiFe  interest.  As  a  geneni 
mle,  their  yiew  is  the  correct  one;  but,  in  the  preamt  case,  the 
daim  of  interest  was  distinctly  in  issue  belbre  the  court  in 
which  the  suit  of  the  United  States  against  the  claimant  was 
toed;  and  one  of  the  points  settled  by  the  judicial  decision  im 
that  case,  as  appears  fiom  the  certificate  of  the  clerk,  was,  that 
the  chiimaQi  was  entitled  to  interest.  Independently,  there* 
fofe,  of  the  light  shed  on  the  question  by  the  reports,  I  should 
be  strongly  inclined  to  think,  on  the  words  of  the  law  itself 
which  requires  the  sccounting  officers  to  recognise  the  judicial 
decision  <^  as  settling  the  true  construction  of  the  contract,  and 
the  lelative  rights  of  the  parties  under  the  same,*'  that  the 
claimant  was  entitled  to  interest.  But  any  doubt  I  may  have 
had  on  this  point  is  removed  ixoxa  my  own  mind  by  the  ex- 
plicit declaration,  in  each  of  the  reports,  that  interest  had  been 
allowed  by  the  court;  by  the  declaration  of  the  Senate  com- 
mittee, that  the  judgment  ought  to  be  <'  considered  as  defini- 
tively settling  the  relative  rights  of  the  parties;"  and  the  still 
more  explicit  declaration  of  the  House  committee,  '^  that  this 
judicial  construction  of  the  contract  by  a  court  of  the  United 
States,  to  which  the  government  appealed,  and  acquiesced  in 
by  the  government,  was,  in  fact,  final  and  conclusive  between 
the  parties,  and,  upon  every  acknowledged  principle  of  justice, 
ought  to  be  carried  out  in  the  adjustment  of  the  entire  account, 
as  well  as  that  part  of  them  which  it  was  in  the  power  of  the 
meeooiialist  to  bring  under  the  consideration  of  a  judicial  tri- 
bunal.'' I  am  also  confirmed  in  this  conclusion  by  a  convic- 
tion, afl^  looking  into  the  original  contract  and  all  the  papers, 
that  the  claim  to  interest  is  agreeable  to  equity  and  justice. 
lUs  conviction,  in  the  absence  of  a  specisd  reference  to  the 
judicial  decision,  and  of  the  references  to  the  question  of  in- 
lesest  in  the  reports  of  the  committees,  might  not,  perhaps, 
hare  been  sufficient  to  take  the  case  out  of  the  general  rule 
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Stated  by  the  accounting  officers;  bnt  when  it  corroborates  the 
conclusion  to  which  those  references  lead  us^  there  would  seem 
to  be  little  room  for  mistake  in  that  conclusion. 

The  memorial  of  the  claimant  requests  that  the  opinion  of 
the  Attorney  General  may  be  taken  '^  as  to  what  points  the 
opinion  and  judgment  of  the  court  are  to  be  considered  as  es* 
tablishing;"  but  it  does  not  specially  refer  to  any  point,  ex- 
cept the  claim  to  interests  I  must^  therefore^  content  myself 
with  replying^  in  general^  that  the  documents  showing  what 
questions  were  discussed  dn  the  trials  and  on  the  motion  for  a 
new  trials  and  die  reports  of  the  two  committees^  must  also  be 
resorted  to,  in  this  respect^  for,  the  purpose  of  explaining  this 
pert  of  the  law.  Where  it  appears,  from  the  first  of  these 
sources,  that  a  particular  question  was  raised,  discussed,  and 
decided  by  the  court  in  favor  of  the  claimant,  and  where  the 
two  reports  concur  in  the  like  statement,  it  seems  to  me  the 
legislature  must  be  understood  as  intending  that  such  decision 
should  be  taken  by  the  accounting  officers  as  settling  the  con- 
struction of  the  contract  and  the  rights  of  the  parties. 
I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER^ 

To  .the  Secrbtart  of  War. 


INTEREST  ON  TREASURY  NOTEa 

Interest  on  treasury  notes  issued  under  the  act  of  the  13th  October,  1836,  and 
placed  in  the  hands  of  disbursing  officers  to  meet  public  liabilities,  does  noi 
begin  to  accrue  until  they  are  actually  issued  by  such  officers. 

* 

Attorney  General's  Office, 

December  2,  1837. 
Sir:  I  have  considered  the  question  referred  to  me  by  your 
letter  of  the  26th  ultimo,  and,  in  reply  thereto,  have  the  honor 
to  inform  you  that,  in  my  opinion  ^  treasuty  notes  made  under 
the  act  of  the  12th  of  October  last,  and  placed  in  the  hands  of 
disbursing  officers  to  meet  public  liabilities,  have  no  legal  ex- 
istence or  validity  whilst  in  the  possession  and  under  the  con- 
trol of  such  officers;  that,  for  all  legal- purposes,  they  are  to  be 
considered  as  issued  when  they  are  delivered  in  payment  by 
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such  officers^  and  not  till  then;  aod^  coneequently^  that  no 
intezest  should  be  added  to  the  sum  expressed  ia  the  body  of 
the  note,  when  it  is  so  delivered  in  payment,  notwithstanding 
it  may  bear  date  as  of  a  prior  day.  But,  to  prevent  the  United 
States  fiom  being  afterwards  required  to  pay  interest  from 
snch  prior  date,  the  disbursing  officer  should  note  in  writing,  on 
the  instrument,  the  day  on  which  it  was  actually  issued,  so  as 
to  give  notice  of  the  fact  to  all  persons  who  may  subsequently 
receive  the  note.  Or  the  same  object  may  be  effected  by  leav- 
ing the  date  blank  until  the,  note  is  delivered  in  payment,  and 
authorizing  the  officer  to  insert  the  proper  date. 
I  am,  sir,  d&c,  &c., 

B.  P.  BUTLER. 
To  the  Sbcretaby  of  the  Trkasuby 


COMPENSATION  TO  CHEROlKEE  RESERVEES. 

The  fiiBt  and  second  elaesee  of  IndiAxi  reaenreee  provided  for  in  the  thirteenth 
article  of  the  treaty  of  December,  1835,  with  the  Cherokeee,  are  entitled  to 
compensation  in  money  in  liea  of  their  interests,  notwithstanding  the  supple- 
mentary articles  concluded  afler  the  refusal  of  the  President  to  allow  pre- 
emptions. 

In  respect  to  the  third  class  there  is  doubt;  yet  the  Attorney  General,  on  the 
whole,  concludes  that  the  reserrees  of  that  class  are  also  entitled,  individually, 
to  compensation  in  money. 

The  compensation  to  the  first  and  second  classes  must  be  paid  by  die  United 
Slates,  not  out  of  the  supplementary  fund;  but  that  to  the  third  class  must  be 
paid  trom  the  $600,000  set  apart  in  the  supplementary  articles. 

This  opinion  further  treats  of  the  expenses  of  removal  and  the  laying  out  of 
reservations  in  certain  cases. 

Attobnet  Genekal's  Offics, 

December  6, 1837« 

Sir  :  In  compliaoce  with  the  request  contained  in  your  let- 
ter of  the  21st  ultimo,  I  proceed  to  state  my  opinion  on  the 
several  questions  arising  under  the  late  treaty  with  the  Chero- 
kees,  proposed  by  the  Commissioner  of  Indian  Affairs. 

^<1.  Are  all  or  any  reservees,  or  claimants  to  reservations, 
under  the  twelfth,  thirteenth,  and  supplementary  articles  of  the 
treaty  of  December,  1835,  with  the  Cherokees,  entitled  to  com* 
pensation  in  money  in  lieu  of  their  interests?" 
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The  l2tlL  article  gave  a  pre-emption  right  to  a  quarter  seo^ 
tion  of  land  to  eaefa  head  of  a  Cherokee  fiunily  who  nfight  da- 
aire  to  reside  vithio  the  States  of  North  Oarolina,  Teimeeaee, 
and  Alabama,  and  should  be  certified  to  be  qualified  to  beeome 
a  useful  citizen. 

The  13th  article^  in  order  to  settle  all  claims  fox  reserTatioiis 
granted  under  former  ti^eaties)  made  provision  for  all  suohckdma 
asfoUow^: 

lat.  Those  reservees  who  had  not  sold  or  conveyed  thdr  rea^ 
ervations,  and  had  complied  with  the  terms  on  which  they 
were  granted;  but  whose  reservadons  had  been  sold  by  the 
United  States,  were  to  be  paid  by  the  United  States  the  pres- 
ent value  thereof  as  unimproved  lands. 

2d.  Those  who  had  been  obliged  by  the  laws  of  the  States 
to  abandon  their  reservations,  or  to  purchase  them  from  the 
States,  were  to  be  paid  by  the  United  States  the  amount  paid 
to  the  States,  with  interest;  or,  if  obliged  to  abandon,  the  pres* 
ent  value  as  unimproved  lands. 

3d.  The  reservations  not  sold  by  the  United  States,  and  the 
conditions  of  which  had  been  complied  with  by  the  reservees, 
were  confirmed  to  such  reservees  and  their  descendants,  and 
were  to  be  granted  to  them;  and  this  was  to  extend  to  all  res- 
ervees under  the  treaty  of  1817,  although,  by  the  treaty  of  1819> 
their  reservations  were  included  in  the  unceded  lands. 

It  is  thus  seen  that  the  twf^th  article  granted  certain  original 
pre  emption  rights,  which,  if  carried  into  effect,  would  have 
secured  to  the  pre-emptors  a  residence  in  the  States  above  enu- 
merated; and  that  the  third  class  of  persons  provided  for  in  the 
thirteenth  article  were  also  expected  to  become  residents  of  the 
States,  and,  accordingly,  they  are  to  receive  grants  of  certain 
reservations  given  by  former  treaties.  It  is  also  seen  that,  in 
respect  to  the  first  two  classes  of  persons  provided  for  in  the 
13th  article,  it  gave  them  a  pecuniary  compensation  for  reaerva- 
tions  taken  from  them  by  the  United  States,  but  did  not  con** 
template  their  becoming  re^identaof  the  States. 

We  must  now  look  into  the  supplements^  articles.  The 
preamble  states  that  <<  the  President  of  the  United  States  had 
expressed  his  determination  not  to  allow  any  pre-emptions  or 
reservations — his  desire  being  that  the  whole  Cherokee  people 
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should  remoTe  tog^er^  and  establish  Aezaselves  in  the  ooun* 
tiy  pioiltded  for  Aem  west  of  the  Midsisflippi."  It  was  there* 
ibfe  agteed  by  the  fiist  supplemeiitBry  article  that  <<  all  the  pre* 
emption  xights  and  reservations  provided  fat  in  aartiGles  twelve 
and  ^rteen  sbonld  be^  and  they  are  hereby^  relinquished  and 
declared  void."  The  effeet  of  this  article  {dainty  is  to  abrogate 
idl  those  parts  of  the  12th  and  13th  arciciea  which  purported 
to  secure  to  Cherokees  places  of  lesidenee  in  the  States,  either 
tfnough  the  means  of  pie*einplion  rights,  or  of  reservations. 
In  other  words,  the  whole  piovision  as  to  p9e»empti.on  rights^ 
and  tfie  provision  Son  the  third  class  of  persons  above  mention* 
ed,  are  annuHed  by  the  first  supplementary  article;  the  claim 
to  a  pre-emption  right  in  fiatvor  of  individual  Cherokees  is  gone 
entirely^  and  the  claims  of  the  third  class  refened  to,  if  any 
they  have,  are  left  to  depend  on  the  ibimer  treaties  undet 
which  they  may  have  arisen,  or  to  be  subsequently  provided 
fer. 

But  I  do  not  understand  the  first  supplemoatary  article  as 
abrogating  those  parts  of  the  13di  article  which  gave  a  pecn* 
niary  compensation  to  reservees  ^nder  former  treaties;  those 
pans  not  being  within  the  words  of  the  new  articles,  joax  within 
the  reason  of  the  President's  objection  as  staled  in  the  pieam^ 
ble.  I  am  therefore  of  opinion  that  the  first  and  second  classes 
of  reservees  above  enumerated  are  entitled  ta  compensation  in 
money,  as  im>vided.in  the  I3th  article. 

In  regard  to  the  third  class  of  reservees  above  mentioned,  I 
find  it  exceedingly  difficult  to  extract  fiom  the  ambiguous  and 
conflicting  ]nrovisions  of  this  treaty  any  very  satisfactory  con* 
ehision.  The  result  1o  which  I  have  come  (and  which,  on  the 
whole,  I  think  the  better  opinion)  is,  that  the  reservees  of  the 
above-named  third  class  are  also  individually  entitled  to  acorn* 
pensation  in  money^  in  lieu  of  their  interests  secured  to  thq^ 
by  the  farmer  Ueaties.  In  compliance  with  the  President's 
desire,  they  are  to  remove  with  the  rest  of  the  nation.  Consa* 
qnently,  their  reservations  are  to  be  given  up  to  the  United 
States;  and  they  seem,,  in  justice,  to  be  as  well  entitled  to  in- 
demnification as  eitlier  of  the  other  classes.  By  the  third  sup* 
plementary  article,  the  sum  of  $600,000  is  also  appropriated, 
among  other  things,  <<  in  lien  of  the  ridservations  and  pre*emp* 
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ttons"  abrogated  by  the  first  article.  This  shows  that,  in 
adopting  that  sum  instead  of  the  $300,000  conditionAIjr  pro- 
vided in  the  original  articles,  it  was  intended,  among  other 
things,  to  provide  an  equivalent  for  the  abrogated  reservations 
and  pre-emptions;  and,  for  reasons  which  I  shall  hereafter  ex- 
plain, I  think  the  grant  of  $600,000  will  inure  to  the  individual 
benefit  of  the  reservees  of  this  class. 

It  is  proper  to  add,  before  I  leave  this  question,  that  the  res- 
ervees  who  may  be  entitled  to  pecuniary  compensation  under 
the  13th  article,  and  the  supplementary  articles,  as  above  ez« 
pounded,  cannot  claim  pay  for  improvements  under  the  9th  arti* 
ele,  which,  it  appears  to  me,  is  exclusively  applicable  to  lands 
.  ceded  by  the  treaty  of  1836. 

In  the  event  of  an  answer  in  the  afEirmative  tp  the  above 
question,  the  following  questions  are  also  proposed: 

^^  2.  Must  such  a  compensation  be  provided  by  the  United 
States,  or  must  it  be  paid  by  the  Cherokees?" 

<^  3.  If  by  the  Cherokees,  must  all  be  satisfied  out  of  the 
$600,000  set  apart  in  the  supplementary  articles?" 

<<  4.  Should  the  $600,000  be  deemed  applicable,  and  should 
prove  insufficient  to  effect  all  the  objects  for  which  it  is  pro- 
vided,  how  is  it  to  be  divided,  and  how  are  the  objects  not 
completed  to  be  accomplished?" 

^<  5.  Should  not  a  sum  sufficient  to  remove  the  Indians  be 
reserved,  and  the  remainder  be  applied  to  the  other  objects?" 

These  questions  may  conveniendy  be  answered  together. 

The  thirteenth  article  closes  with  the  following  provision: 
<<  It  is  expressly  understood  by  the  parties  to  this  treaty,  that 
the  amount  to  be  allowed  for  reseirwUiona  under  this  article 
shall  not  be  deducted  out  of  the  consideration  money  allowed 
to  the  Cherokees  for  their  claims  for  spoliations  and  the  cession 
of.  their  lands;  but  the  same  is  to  be  paid  for,  independently, 
by  the  United  States,  as  it  is  only  a  fulfilment  of  former  treaty 
stipulations."  The  consideration  money  here  referred  to, 
was— first,  the  $6,000,000  mentioned  in  the  resolution  of  the 
Senate  referred  to  in  the  treaty;  and,  secondly,  the  sum  of 
$300,000  conditionally  provided  in  article  first.  The  second 
afad  third  supplementary  articles  grant  the  sum  of  $600,000 
<<  for  the  express  purpose  of  removal,  and  all  claims  of  every 
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natme  and  description  against  the  goremment  of  the  United 
States  not  hereia  otherwise  expressly  provided  ht,  and  to  be  in 
lieu  of  the  said  reservaiians and  preempiiMSy  and  of  the  sum 
of  $300,000  for  spoliations  described  in  the  first  article  of  the 
above-mentioned  treaty."  This  sum  of  $600,000  is  to  be 
''applied  and  distiibuted  agreeably  to  the  provisions  of  the  said 
treaty  3  and  any  surjdus  which  may  remain  after  removal  and 
payment  of  the  claims  eo  ascertained^  shall  be  turned  over  and 
belong  to  the  education  fund." 

lliese  provisions  are  to  be  taken  in  connexion  with  the  un- 
abrogated parts  of  the  original  articles;  and,  thus  regarding 
them,  I  am  of  opinion — 

1.  That  th^  compensation  to  be  made  to  reservees  of  iiie  Jlrst 
and  second  classes  above  mentioned  must  be  paid  by  the  United 
States,  aud  not  out  of  the  moneys  allowed  by  the  treaty  to  the 
Cherokees.  This  was  expressly  engaged  by  the  thirteenth 
article,  and  is  not  altered  by  the  supplement. 

2.  That  the  compensation  to  be  made  to  reservees  of  the 
tkird  class  must  be  paid  out  of  the  $600,000  set  apart  in  the 
supplementary  articles.  This  sum,  as  I  have  already  had 
occasion  to  observe,  is  in  part  an  equivalent  for  the  pre-emption 
rights  and  the  confirmatory  grants  of  reservations  proposed  to 
be  given  by  the  twelfth  and  thirteenth  articles.  So  fiir,  how- 
ever, as  it  relates  to  pre-emptions,  I  think  it  must  be  considered 
as  inuring  only  to  the  benefit  of  the  nation;  because  no  par- 
ticular individual,  at  the  making  of  the  treaty,  had  any  exist- 
ing pre-emption  right;  because  such  a  right,  until  after  it  has 
been  actually  exercised,  cannot  be  valid;  and  because,  also, 
the  individuals  who  were  to  have  this  right  w^e  to  be  ascer* 
tained  by  their  willingness  and  capacity  to  become  citizens  of 
the  States,  to  be  determined  by  certificates  to  be  made  for  that 
purpose,  to  all  which  the  supplementary  articles  are  certainly 
repugnant.  But,  so  far  as  it  relates  to  the  reservations  in  ques- 
tion, I  think  the  grant  of  $600,000  inures  to  the  benefit  of  the 
individual  reservee;  because  he  had,  under  former  treaties,  an 
existing  right  to  a  reservation,  which  is  capable  of  being  iden- 
tified and  valued. 

3.  The  expense  of  removal  is,  undoubtedly,  the  first  charge 
on  the  fund  of  $600,000,  the  removal  of  the  nation  being  an 
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objeet  of  nQcessity  and  paramotiat  impartance;  and  the  balanos 
is  to  be  applied  to  the  satis&ctkm  of  the  various  claims  which 
shall  haye  been  established.  I  can  see  no  good  reason  for 
giving  to  any  one  class  of  these  clumants  a  preference  over 
others;  and  in  ease  of  the  balance  of  the  f600>080  remaining 
after  the  expense  of  removal  shall  have  been  defrayed,  being 
insufficient  to  meet  the  whole  amount  of  the  claims^  I  think  it 
should  be  ratably  distributed.  There  is  no  express  provisicm 
for  such  a  case,  nor  does  it  seem  to  have  been  contemplated  $ 
but  it  appears  to  me  that  the  defid^ncy,  if  any,  should  be 
charged  on  the  ^eral  fund  of  five  miltions  of  dollars. 

In  your  letter  of  the  13th  of  October,  you  leferred  to  me  a 
communication  of  Messrs.  Lumpkin  and  Kennedy,  stating 
several  questions;  ail  of  which,  I  pnesume,  will  be  found  dis- 
posed of  in  the  preceding  opinion,  exoqpt  the  following: 

1.  ^'  Is  Milton's  claim  for  compensation  under  the  treaty  of 
1806,  now  before  the  commissioners,  a  valid  one?'* 

2.  *'  How  shall  reservations  be  laid  out  in  reference  to  the 
dwelling  and  other  improvements  of  the  reservee?*' 

The  tract  referred  to  in  the  first  of  these  questions  is  one  of 
two  tracts  excepudy  by  the  first  article  of  the  treaty  of  January 
7, 1806,  from  the  territory  ceded  by  that  neaty.  The  article^ 
after  describing  the  premises,  declares  that  the  ^'  first  reserved 
tract  is  to  be  considered  tiie  common  property  of  the  Cherokees 
who  now  live  <m  the  same,  including  John  D.  Chbholm,  Au« 
towwe,  and  Chechout;  and  the  other  reserved  tract,  on  which 
Moses  Milton  now  lives,  is  to  be  considered  the  property  of  said 
Milton  and  Charles  Hicks,  in  equid  sharss.^'  No  estate  in 
either  of  these  two  tracts  was  ceded  to  the  United  States  by 
the  treaty  of  1806;  and  the  Indian  title  remained  unimpaired 
by  that  instrument,  except  so  fer  -as  it  may  have  had  the  effect 
to  give  to  the  occupants  enumerated,  and  to  Milton  among 
others,  a  separate  property  therein.  Without  attempting  to 
determine  as  between  the  Cherokee  nation  and  Milton  the 
nature  and  extent  o(  the  rights  acquired  by  him,  I  think  it 
very  clear,  from  the  manner  of  the  excepticm,  and  from  the 
non-conformity  of  the  case  to  the  descriptive  language  of  the 
13th  article  of  the  late  treaty,  that  the  heirs  of  Milton  have  no 
valid  claim  under  that  article. 
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I  see  no  good  reason  for  regarding  the  dwelling-house  as 
necessarily  the  centre  in  laying  out  the  reservation.  I  think 
all  the  improvements^  the  cultivated  fields^  and  the  dwelling* 
houses^  ought  to  be  taken  into  account^  and  that  the  whole,  so 
£ir  as  praetiGab)e9  should  be  made  the  central  part  of  the  see- 
tion. 

I  am.  sir.  &c.j  4&c.« 

B.  F.  BUTLER. 
To  the  Secretart  of  War. 

PRE-SBfPnaNS  TO  OFFICERS. 

An  officer  of  the  army  of  the  United  Statee,  in  actual  aenrice,  may  have  a  valid 
pre-empdon  claim  as  aettier  or  occupant  of  public  lands,  although  it  may  seem 
to  be  incompatible  with  the  condition  of  an  officer  in  actual  service. 

Attorney  General's  Office, 

January  19, 1838. 

Sir:  It  appears  from  the  papers  enclosed  in  your  letter  of  this 
date,  that  John  Green,  an  officer  of  the  army  of  the  United 
States,  w^ho  in  1833-^34  was  in  actual  service  at  Chicago, 
claims  a  quarter  section  of  land  in  the  vicinity  of  that  post^ 
under  the  pre-empdon  law  of  the  19th  of  June,  1834$  and  that 
the  register  and  receiver  are  satisfied  that  he  had  complied 
widi  the  requisites  of  the  law.  The  question,  however,  arises^ 
Whether  an  officer  of  the  anny  can,  iinder  such  circumstances, 
be  considered  a  setikr  or  occn^pani  of  the  public  lands,  within 
the  meaning  of  the  law?  and  on  this  question  you  ask  my 
opinion. 

As  the  law  embraces  '^  every  setder  or  occupant  of  the  public 
lands,"  and  contains  nothing  to  exclude  parsons  of  any  pro&s* 
sion,  I  do  not  see  any  sufficient  legal  ground  for  rejecting  the 
claim  of  an  officer  of  the  army,  who  has  actually  settled,  culd* 
vated,  and  possessed  public  lands,  in  the  manner  prescribed 
by  Congress.  Such  a  settlement,  cultivation,  and  possession, 
can  seldom,  I  should  think,  be  compatible  with  the  condition 
and  duties  of  an  officer  of  the  army  in  actual  service;  but,  under 
peculiar  circumstances,  they  may  actually  exist;  and>  in  such 
case,  I  am  of  opinion  the  claim  must  be  allowed. 
I  am,  sir,  &c.,  &^., 

B.  F.  BUTLER. 

To  the  Sbcretart  of  thb  Treasvrt. 
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COMPENSATION,  Ac.,  TO  CHEROKEE  RESERVEES. 

This  opiiiioo  explains  that  delivered  on  the  6th  day  of  December  last  in  renpect 
to  compensation,  and  reasserts  that  the  persons  entitled  to  pecuniary  compen- 
sation for  reservations  under  the  13th  article  of  the  treaty,  are  not  entitled 
under  the  9th  article  for  improvements  on  the  same  reservations. 

The  "balance  of  the  fund  of  ^600,000,  after  defraying  from  it  the  expenses  of 
removal,  which  is  the  first  charge  upon  it,  was  that  designated  by  the  treaty 
for  the  satisfaction  of  the  various  claims  provided  for  therein;  if  insufficient, 
to  be  ratably  distributed,  and  the  balance  to  be  charged  to  the  general  fund 
of  15,000,000. 

There  is  no  occasion  for  dividing  the  $600,000,  as  the  several  agreements  con- 
cerning compensation  and  spoliations  are  to  be  considered  as  one  treaty. 

Attorney  Generajl's  Office, 

February  3, 1838. 

Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  27th 
ultimo,  enclosing  a  communication  from  the  Commissioner  of 
Indian  Affairs,  requesting  information  on  certain  paints  em- 
braced in  my  opinion  of  the  6th  of  December  last,  construing 
certain  provisions  of  the  late  treaty  with  the  Cherokees. 

The  first  passage  referred  to  by  the  Commissioner  was  in- 
tended  to  prevent  it  from  being  supposed  that  the  persons  en- 
titled to  pecuniaiy  compensation  for  reservations  under  the  13th 
article,  and  the  supplementary  articles,  as  expounded  in  the 
opinion,  were  also  entitled  under  the  9th  article  to  pay  for 
improvements  on  the  same  reservations;  my  opinion  being, 
that  the  9th  article  related  exclusively  to  improvements  on  the 
lands  ceded  to  the  United  States  by  the  1st  article,  and,  con- 
sequently, that  the  reservees  provided  for  in  the  1 3th  article 
were  restricted  to  the  benefits  secured  to  them  by  that  article 
and  by  the  supplementary  articles. 

The  principles  intended  to  be  stated  in  the  subsequent  part 
of  the  opinion  referred  to  by  the  Commissioner  were — 

1st.  That  the  expense  of  removal  was  the  first  charge  on 
the  fund  of  $600,000. 

2d.  That  the  balance  of  that  fund,  after  paying  the  expense 
of  removal,  was  the  fund  expressly  designated  by  the  treaty 
for  the  satisfaction  of  the  various  claims  provided  for  therein. 

3d.  That,  should  such  balance  be  insufficient  to  pay  all  the 
claimants^  it  ought  to  be  ratably  distributed  among  them. 
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4th.  That  there  was  no  express  pn>  vision  for  the  case  of  cfe- 
Jiciencyy  nor  did  it  seem  to  have  been  contemplated;  but  that  it 
appeared  to  me,  should  a  deficiency  exist,  it  ought  to  be  charged 
on  the  general  fund  of  $6,000,000. 

The  effect  of  this  arrangement  will  be,  that,  by  first  giving 
the  claimants  their  proportions  of  the  balance  of  $600,000,  and 
then  paying  the  deficiency  out  of  the  general  fund,  the  whole 
amount  of  the  claims  will  be  paid;  and,  therefore,  that  the 
pireference  given  to  the  expense  of  removal  will  be  merely 
nominal.  This  apparent  incongruity,  however,  results  firom 
the  creation  of  the  special  fund  of  $600,000,  and  fix>m  the  ne- 
ces^ty  of  dealing  with  it  by  itself. 

The  Commissioner,  after  stating  that  the  sum  of  $600,000 
is  to  be  '^  in  lieu  of  reservations  and  pre-emptions,  and  the  sum 
of  $300,000  for  spoliations  described  in  the  first  article  of  the 
treaty,"  proposes  the  following  questions: 

*'  Ought  not  $300,000  to  be  applied  to  the  payment  of  claims 
for  spoliations,  if  they  reach  that  amount?  If  so,  in  what  way 
can  the  excess  of  the  expense  of  compensating  ibr  reserva- 
tions and  pre-emptions,  and  for  other  claims  not  expressly 
provided  for,  over  the  remaining  $300,000  (should  any,  as 
is  probable,  happen)  be  paid?  To  what  fond  provided  in  the 
treaty  might  it  properly  be  charged?" 

The  idea  that  $300,000  is,  at  all  events,  to  be  applied  to  the 
payment  of  claims  for  spoliationsy  though  perhaps  naturally 
suggested  by  the  provision  in  the  1st  article,  does  not  appear 
to  me  to  be  well  founded.  We  are  undoubtedly  to  take  the 
several  parts  of  this  instrument,  when  submitted  to  the  Sen- 
ate, as  one  treaty;  but  the  provisions  of  the  supplementary  arti- 
cles, being  those  which  express  the  last  agreement  of  the  par- 
ties, are  to  be  primarily  regarded  in  the  construction  of  the 
treaty.  Thus  regarding  them,  I  see  no  sufficient  authority  for 
splitting  up  the  fund  of  $600,000  into  any  minor  subdivisions; 
and  I  think  that  if,  after  paying  the  expense  of  removal,  there 
should  not  be  enough  remaining  to  pay  all  the  claims,  spolia- 
tions and  others,  the  several  claimants  must  ratably  suffer  a 
loss  of  their  claims,  unless  they  can  be  paid  out  of  the  general 
fund  of  $5,000,000.  In  my  former  communication,  I  express- 
ed the  opinion  that  they  could  and  ought  to  be  so  paid;  and 
Vol.  ni— 20 
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though  there  are  certainly  great  difficulties  iu  the  case^  such  is 

still  my  impression. 

I  am^  siT;  &c.,  &c., 

B.  F.  BUTLER. 
To  the  Secretary  of  War. 


SECRETARY  OF  THE  NAVY  TO  SATISFY  A  JUGDMENT  AGAINST 
COMMODORE  ELLIOTT. 

The  Secretary  of  the  Navy  may  pay  the  amount  of  the  judgment  recovered 
against  Commodore  Elliott,  for  acts  done  in  the  performance  of  his  official 
duty,  if  there  are  funds  within  his  control  properly  applicable  to  such  an 
object. 

Attorney  General'Is  Office, 

February  28,  1838. 

Sir:  In  reply  to  your  communication  of  the  22d  of  Decem- 
ber last,  I  have  the  honor  to  inform  you  that  I  am  not  aware 
that  any  reason  exists  which  would  render  improper  the  pay- 
ment by  your  department  of  the  judgment  for  nominal  dam- 
ages and  costs  recovered  against  Commodore  Elliott  by  the 
heirs  of  John  Harris,  provided  there  be  any  appropriation  of 
moneys  under  the  control  of  the  department  applicable  to  such 
an  object. 

By  the  second  section  of  the  act  of  the  30th  of  June,  1834, 
"authorizing  the  purchase  of  live-oak  frames  for  a  frigate  and 
sloop-of  war,  and  for  other  naval  purposes,"  the  district  attor- 
ney, the  Solicitor  of  the  Treasury,  and  the  Attorney  General 
were  directed  to  defend  this  suit  in  all  its  stages.  The  recovery 
was  for  acts  done  by  Commodore  Elliott  in  the  performance  of 
his  official  duty,  and  for  costs  occasioned  by  the  defence  made 
by  the  United  States.  It  is  therefore  one  of  those  cases  in 
which  the  officer  ought  to  be  fully  indemnified;  and  the  sec- 
tion to  which  I  have  referred  may  well  be  regarded  as  author- 
izing the  department  to  pay  the  amount  required  for  such  in- 
demnification, if,  as  already  suggested,  there  be  any  funds 
within  its  control  properly  applicable  to  such  a  subject.  If 
there  be  not,  1  should  think  it  might  be  paid  by  the  Treasury 
Department  out  of  the  annual  appropriation  for  the  expense  of 
suits  in  which  the  United  States  are  concerned. 
I  am,  sir,  &c.,  &c., 


To  the  Secretary  op  the  Navy. 


B.  P.  BUTLER. 
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EXISTENCE  OF  WAR  WITH  THE  SEMINOLES. 

A  public  war,  within  the  constitution  and  the  roles  and  articles  of  war,  has  ex- 
isted with  the  Seminoles  since  the  day  Congress  recognised'  their  hostilities 
and  appropriated  money  to  suppress  them. 

Attorney  General's  Office, 

March  9,  1838. 

Sir:  In  answer  to  the  question  proposed  to  me,  on  a  recent 
report  of  Major  General  Jesup  to  your  department,  I  have  the 
honor  to  state  that,  in  mj  opinion,  the  hostilities  existing  with 
the  Seminole  Indians  have  constituted,  since  the  14th  of  Jan- 
nary,  1836,  a  public  war  with  that  tribe  of  Indians,  within  the 
meaning  of  the  rules  and  articles  of  war  and  of  the  con3titution 
of  the  United  States.  Congress,  by  a  law  approved  on  that 
day,  recognised  the  commencement  of  these  hostilities,  and 
appropriated  money  to  suppress  them.  Several  appropriations 
for  the  same  object  have  been  made  by  law,  so  that,  although 
no  formal  declaration  of  war  has  been  made,  (probably  because 
deemed  unnecessary,)  the  war,  on  our  part,  has  been  waged 
by  authority  of  the  legislative  department,  to  whom  the  power 
of  making  war  has  been  given  by  the  constitution.  There 
are,  indeed,  cases  in  which  a  war  between  the  United  States 
and  a  public  enemy  may  exist  without  the  sanction  of  Con- 
gress — as  where  an  unexpected  war  is  conmenced  against  the 
United  States,  and  waged  before  Congress  act  upon  the  sub- 
ject. But  it  is  not  necessary  to  place  the  present  case  on  that 
ground;  because,  as  already  stated.  Congress  have  repeatedly 
made  provision  for  the  hostilities  in  question. 
I  am,  sir,  &c.^  &c., 

B.  F.  BUTLER. 

To  the  Secretary  op  War. 


CORRECTION  OP  AN  ERROR  IN  DATE  OP  AN  APPOINTMENT. 

The  President  and  Senate,  by  nomination  and  confirmation,  may  correct  the  date 
of  military  appointments  even  ailer  as  great  a  lapse  of  time  as  that  which  has 
occurred  in  the  case  of  Captain  Twiggs. 

Attorney  General's  Oppioe, 

March  9, 1838. 
Sir:  In  reply  to  the  question  proposed  in  your  letter  of  the 
27th  ultimo^  I  have  the  honor  to  state,  that  I  suppose  it  corn- 


Digitized  by  VjOOQIC 


808  HON.  BENJAMIN  F.  BUTLER 

When  Assistant  entitled  to  Pay  of  Surgeon. 

petent  for  the  President  and  Senate,  should  the  former  make 
the  proper  nomination,  and  the  latter  confirm  it,  to  correct  an 
error  in  the  date  of  an  appointment^  even  after  so  great  a  lapse 
of  time  as  that  which  has  occurred  in  the  case  of  Captain 
Twiggs,  as  stated  in  your  letter.  But,  even  if  such  a  correc- 
tion should  be  made  in  this  case,  Captain  Twiggs,  according 
to  the  opinions  of  the  Attorney  General  of  the  5th  of  Aprils 
1824,  and  the  20th  of  February,  1828,  could  not  receive  a 
second  brevet,  unless  he  actually  performed  the  appropriate 
duties  of  cctptain  for  ten  consecutive  years  prior  to  the  30th 
of  June,  1834.  If  such  duties  were  performed,  then  on  the 
30th  of  June,  1834,  he  had  acquired,  within  the  meaning  of 
the  repealing  Jaw,  a  right  to  be  brevetted;  and,  on  correcting 
the  error  in  the  date  of  his  commission  as  captain,  it  might 
now  be  rendered  available. 

I  am,  sir,  &c.,  &^c., 

B.  P.  BUTLER. 
To  the  Secretary  of  the  Navy. 


WHEN  ASSISTANT  ENTITLED  TO  PAY  OF  SURGEON. 

The  assistant  surgeon  is  entitled  to  the  pay  of  a  8urg;eon  whenever  he  is  called  to 
discharge  the  peculiar  duties  of  a  surgeon;  but  those  duties  must  be  such  as 
can  only  be  performed  by  him  when  present. 

Attorney  General's  Office, 

March  10, 1838. 
Sir:  In  answer  to  the  question  proposed  to  me  in  your  letter 
of  the  7th  instant,  I  have  the  honor  to  inform  you  that,  in  my 
opinion,  if  there  be  any  AxxXars  peculicof-  to  the  office  of  surgeon 
in  the  navy,  and  different  from  those  which  ordinarily  belong 
to  the  office  of  assistant  surgeon,  an  assistant  surgeon  tempora- 
rily performing  them  will  be  entitled,  under  the  acts  of  May 
24,  1828,  and  March  3, 1835,  for  the  time  being,  to  the  com- 
pensation allowed  to  surgeons.  But,  to  entitle  any  inferior  of- 
ficer, under  this  latter  law,  to  the  pay  of  a  higher  grade,  the  da- 
ties  to  be  performed  by  him  must  belong — that  is,  as  I  construe 
it,  be  peculiar — to  the  higher  grade,  and  such  as  can  only^ 
when  the  offieer  of  the  higher  grade  is  present,  be  performed 
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by  him.  Whedier  this  is  the  &ct  oi  not  in  the  case  of  a  sur- 
geon  in  the  navy^  I  do  not  know;  and  must  therefore  content 
myself  with  suiting  what  I  conceive  to  be  the  general  principle 
i^licable  to  such  cases. 

*     I  am^  sir,  6cc.y  d&c, 

B.  F.  BUTLER* 
To  the  Secretahy  of  the  Navy. 


DUTIES  OF  ATTORNEY  GENERAL-PRE-EMPTIONS. 

The  Attorney  General  has  no  authority  to  settle  questions  of  fact,  nor  to  giTe 
any  opinion  or  advice  on  questions  of  law,  except  for  the  assistance  of  the  of- 
ficer calling  for  his  opinion  on  points  stated.  He  is  obliged  to  take  ^e  facts 
of  a  case  to  be  as  they  are  stated  to  him,  and  to  predicate  his  opinion  thereon. 

As  to  the  personal  residence  and  inhabitancy  on  public  lands  necessary  to  con- 
fer the  right  of  pre-emption,  former  opinions  on  the  subject  are  referred  to, 
indicating  that  where  there  is  but  a  partial  cultivation  under  the  immediate 
personal  direction  of  the  claimant,  as  the  head  of  a  family,  by  himself,  hired 
men,  servants,  or  slaves,  and  a  settlement  and  occupation  actually  intended 
to  be  made,  and  is  subsequently  made  by  the  claimant,  he  is  entitled  to  the 
benefit  of  the  laws. 

In  the  case  described  neither  actual  residence  nor  inhabitancy  on  the  lands  is 
requisite  to  the  right  of  pre-emption. 

Attorney  General's  Office, 

March  10, 1838. 

Sir:  In  your  letter  of  the  10th  of  November  last,  you  inquire 
whether,  in  my  opinion  of  the  29th  of  March,  1837,  in  the  case 
of  Adams  and  Lapsley,  <Mt  is  meant  to  be  laid  down  as  a  gen- 
eral rule,  that  actual  residence  on  the  lands  is  not  an  essential 
Jrequisite  to  the  right  of  preemption  in  any  cases  where  cultiva- 
tion by  hired  men  or  slaves  has  been  extended  from  private  to 
adjoining  public  lands;  and  where  the  only  occupancy  of  such 
public  lands  has  been  a  partial  cultivation  of  the  same  ?" 

That  the  bearing  of  the  question  might  be  understood,  you 
also  enclosed  me  the  papers  in  the  case  of  Messrs.  Gwinn, 
Tick,  and  others,  out  of  which  it  arose,  and  r^rred  me  to  a 
paper  containing  certain  questions  proposed  by  the  counsel  for 
Mr.  Gwinn,  and  desired  me  to  consider  such  of  them  as  I 
might  think  material  in  the  case.  Subsequently  to  the  receipt 
of  these  documents,  the  counsel  and  agents  for  the  others  of 
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the  parties  addressed  me  several  communications,  some  of 
them  objecting  to  the  questions  proposed  by  the  counsel  of  Mr. 
Gwinn^  and  others  proposing  several  other  questions.  I  have 
also  recently  received  a  letter  from  yourself,  in  which  you  en- 
close a  communication  addressed  to  you  by  Mr.  Vick,  embra- 
cing a  statement  of  the  case  as  he  understands  it;  on  which 
you  request  me,  if,  on  examining  the  case^  I  should  find  the 
facts  are  «uch  as  stated  by  him,  to  advise  the  department  on 
the  points  of  law  raised  in  his  statement. 

As  the  Attorney  General  has  no  authority  to  settle  questions 
of  fact,  nor  to  give  any  opinion  or  advice  on  questions  of  law, 
except  for  the  assistance  of  the  officer  calling  for  his  opinion, 
and  on  the  points  stated  by  such  officer,  I  shall  confine  myself, 
in  the  present  instance,  to  the  question  distinctly  proposed  in 
your  communication  of  the  10th  of  November,  and  above 
quoted;  leaving  it  to  the  department,  in  case  my  answer  shall 
not  cover  all  the  points  on  which  my  opinion  is  needed,  to  pro- 
pound such  further  questions  as  it  may  deem  expedient. 

The  opinions  of  the  21st  of  June,  1836,  and  29th  of  March 
last,  though  intended  to  lay  down  general  principles  by  which 
cases  under  the  preemption  acts  of  1830  and  1834  should  be 
governed,  must  yet  be  regarded  in  connexion  with  the  facts  of 
the  case  as  assumed  in  the  questions  proposed  to  me,  and  must 
be  understood  with  the  limitations  which  tlic  t  atiire  of  the  case 
and  the  terms  of  the  questions  properly  impose.  The  opin- 
ions of  courts  and  of  judicial  officers  are  always  to  be  taken 
with  these  qualifications;  and  it  is  peculiarly  necessary  that 
this  rule  of  construction  should  be  applied  to  the  opinions  of 
the  Attorney  General,  inasmuch  as  he  always  takes  the  facts  of 
the  case  to  be  as  stated  to  him,  and  confines  his  opinion  to  the 
distinct  points  proposed,  and  is  moreover  often  obliged  to  ex- 
amine the  case  without  the  benefit  of  argument  on  either  side. 

In  the  case  of  Adams  and  Lapsley,  it  was  stated  in  the 
question  first  proposed  to  me,  that  the  claimant  had  ^^caused 
the  cultivation  of  an  acre  and  a  half  of  public  land  in  1833, 
on  a  particular  quarter  section,  and  was  in  possession  thereof 
on  the  19th  of  June,  1834;  but  was  engaged  during  the  for- 
mer years  in  cultivating  other  lands,  not  of  the  United  States, 
and  was  boarding  in  the  neighborhood.''    On  this  state  of 
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&cts,  my  opiDion  was  asked  whether  the  claimant  ''was  en- 
titled to  pre-emption  of  the  quarter  section  he  caused  to  be 
cultivated  ?"  After  showing  that  the  words  ^^occupant  or  set- 
tler," in  th«  pre-emption  laws,  were  to  be  confined  to  one  who 
^^perstmaUy  occupies  and  resides  on,  or  personally  occupies  and 
uses  the  public  lands,"  and  that  they  ''  excluded  all  idea  of  a 
settlement  by  proxy,"  the  opinion  of  the  2l8t  of  June,  1836, 
answered  the  above  question  in  the  negative;  because,  accord- 
ing to  the  facts  stated  in  it,  the  claimant  seemed  never  to  have 
been,  in  the  sense  explained  in  the  opinion,  a  ^^ settler^ ^  or 
^^occupant^^  of  the  public  lands.  For  aught  that  appeared  or 
was  intimated  to  the  contrary,  his  cultivation  had  been  caused 
by  proxy — ^by  some  tenant  or  other  individual  whom  he  had 
placed  on  the  land,  without  exercising  over  him  any  personal 
supervision,  or  having  any  direct  personal  connexion  with  the 
land  claimed  by  him. 

This  opinion,  if  limited  to  the  particular  case  before  me, 
and  in  reference  to  which  it  was  expressed,  would  not,  I  pre- 
sume, have  required  explanation;  but  on  the  point  decided  in 
it,  it  differed  from  the  views  expressed  by  one  of  my  prede- 
cessors, (Mr.  Berrien,)  and  its  application  to  other  cases  became 
a  subject  of  doubt  in  the  General  Land  Office,  especially  as  it 
appears  to  have  been  insisted,  by  claimants  whose  interests 
would  be  promoted  by  such  a  construction,  that  the  opinion 
required  in  all  cases  a  personal  residence  or  inhabitancy  on  the 
land.  To  settle  these  doubts,  the  matter  was  again  referred  to 
me,  and  explained  in  the  opinion  of  the  29th  of  March  last. 
To  prevent  misconstruction,  by  extending  the  decision  in  the 
case  which  had  been  made  by  me  to  cases  not  similar  to  it 
in  point  of  &ct,  nor  within  its  reason,  it  was  remarked,  that 
whilst  it  was  deemed  essential  that  the  party  should  have  a 
direct  personal  connexion  with  the  land  claimed  by  him;  and 
whilst  residence  or  inhabitancy  on  the  land,  in  addition  to 
cultivation,  was  the  highest  degree  of  such  personal  connexion 
of  which  the  subject  was  susceptible,  '^it  was  not  supposed 
that  actual  residence  or  inhabitancy  on  the  land  was  indis- 
pensable." To  illustrate  this  remark,  several  cases  were  put 
by  me  as  instances  in  which  I  supposed  that  the  party  would 
be  iaiily  within  the  spirit  and  meaning  of  the  law,  although 


Digitized  by  VjOOQIC 


813  HON.  BENJAMIN  F.  BUTLER 

D.uties  of  Attorney  Greneral — Pre-emptions. 

he  had  not  actually  resided  on  the  land  claimed  by  him. 
But  it  must  be  observed  that  no  one  of  these  cases  was  be- 
fore me  fbr  decision^  and  that  they  were  all  stated  argamenta- 
tively.  And  it  must  also  be  observed^  that  in  each  of  them 
it  is  assumed  that  a  setttement  on^  and  occupation  of,  public 
lands  was  intended  to  be  made  by  the  claimant,  and  was  also 
ttctvMy  made'  by  him,  so  far  as  the  circumstances  of  his  par- 
ticular  case  resasonably  allowed  and  required,  in  order  to  bring 
him  within  the  spirit  and  object  of  the  pre-emption  law.  In 
cases  including  this  ingredient,  the  remarks  referred  to  eon* 
tain,  in  my  judgment,  the  true  principles  of  the  law;  and  to 
all  such  cases  I  think  they  should  be  applied.  The  case  of 
the  Messrs.  Winchetl,  considered  in  my  opinion  of  the  10th 
of  July  last,  was  one  of  that  description;  the  parties  having 
/)6r^ona% cultivated  public  land,  and  having  ploughed,  fenced^ 
and  planted  in  corn  twelve  acres,  and  erected  a  house  in 
which  they  both  lived,  (one  being  a  single  man  and  t)oarding 
with  the  other;)  which  house  was  found,  by  the  survey  subse* 
quendy  made,  to  be  one  rod  over  the  line  of  the  quarter  sectioos 
cultivated  and  possessed  by  them,  and  on  an  adjoining  section 
of  public  land.  Its  location  on  that  section  was  evidently 
occasioned  by  a  mistake  as  to  the  line;  and  no  doubt  whatever 
could  exist  as  to  the  intent  of  the  parties  to  make  a  settlement 
on  the  particular  quarter  sections  which  they  claimed. 

The  case  suggested  in  the  question  now  proposed  to  me  is 
one  <^  where  cultivation  by  hired  men  or  slaves  has  been  ex- 
tended from  private  to  adjoining  public  lands,  and  where  the 
only  occupancy  of  such  public  lands  has  been  a  partial  culti- 
vation of  the  same."  In  such  a  case,  if  the  hired  men  or 
slaves  belong  to  the  family  of  the  claimant;  and  if  their  labor 
was  applied  to  the  improvement  and  cultivation  of  the  public 
lands,  under  the  immediate  personal  direction  of  the  claimant 
as  the  head  of  the  family;  and  if  a  settlement  on,  and  occupatioii 
of,  such  public  lands  was  intended  to  be  made  by  the  claimant, 
and  was  also  actually  made  by  him,  so  far  as  the  circumstances 
of  his  case  reasonably  required  and  allowed; — then,  accord- 
ing to  the  principles  of  my  former  opinions  and  to  my  present 
views,  the  claim  should  be  allowed,  although  there  was  no 
actual  residence  on  the  lands.    In  other  words,  in  the  case 
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just  described  I  should  not  consider  actual  residence  or  inhabr- 
tancy  on  the  lands  an  essential  r^uisite  to  the  right  of  pve« 
emption. 

In  the  hope  that  the  principles  intended  to  be  stated  will,  by 
the  above  ezfdanation^  be  rendered  suflSciently  intelligible, 

I  hare  the  honor  to  remain,  very  respectfully,  Jcc,  d&c, 

B.  F.  BUTLER, 

To  the  Sechetary  of  thr  IVBASURir. 


PRE-EMPTIONS. 

Where  the  improvement  is  on  a  fractional  section  containing  over  160  acres,  the 
claimant  may  enter,  in  conformity  with  the  legal  subdiyisiona  recognised  by 
the  acts  of  1830  and  1874,  a  quantity  of  land  not  exceeding  160  acres. 

A  40-acre  lot  created  by  the  operation  of  the  act  of -April  5, 1832,  is  not  sneh 
a  legal  subdivision,  and  cannot  be  taken  in  addition  to  the  fractional  quarter 
containing  the  pre-emptor's  improvemenU 

The  third  article  of  the  circular  of  July  22,  1834,  and  the  third  aficl  eighth  articles 
of  the  circular  of  October  21,  1834,  are  not  inconsislent  with  the  law. 

AtTORNET  GfiNBRAL'8  OfFICE, 

March  16,  1838. 

Sir:  I  procised  to  state  my  opinion  on  the  pre-emption  claim 
of  Peter  Juneau^  referred  to  me  by  your  letter  of  the  24th  of 
November  last. 

It  appears  from  the  documents  enclosed  to  me^  that  the 
claimant;  under  the  act  of  June  19^  1834^  proved  cultivation 
and  possession  of  lots  t/iree  and  foiary  being  the  entire.  stnUk- 
west  firactional  quarter  section  twenty  eighty  (rendered  fractional 
by  Lake  Michigan;)  and  as  this  quarter  amounted  to  only  one 
hundred  and  twenty  acres^  the  register  and  receiver  permitted 
him  to  enter  lot  two  of  the  northwest  quarter  of  the  same  section, 
{twenty  eighty)  containing  36.40  acres;  thus  making,  in  the 
aggregate,  less  than  one  hundred  and  sixty  acres.  The  entry 
of  lot  two  is  regarded  by  the  officers  of  the  General  land  Office 
as  unattthorized  and  irregular;  they  think  Juneau  was  only 
entitled  to  the  quarter  which  includes  his  improvements;  and 
they  rely  on  the  provisions  of  the  3d  article  of  the  instructions 
of  the  23d  oi  October,  1834,  and  the  course  of  the  <^ce  in  sim* 
ilar  cases,  under  those  instructions  and  the  laws  of  1830  and 
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1834.  A  question  is  made^  in  behalf  of  the  claimant;  as  to  the 
true  meaning  of  the  ariicle  referred  to,  especially  when  taken 
in  connexion  with  the  8th  article  of  the  circular  of  July  22, 
1834;  and  you  therefore  ask  my  opinion  on  the  following 
points: 

"  1.  Were  the  land  officers  right,  under  the  laws  or  instruc- 
tions, in  allowing  the  entry  of  lot  ttt>o9 

"2.  If,  according  to  the  law,  the  land  officers  are  authorized 
to  allow  the  claimant  '  a  quarter  section,  or  one  hundred  and 
sixty  Qicres,  in  legal  subdivisions,'  and  the  latter,  viz:  'one 
hundred  and  sixty  acres,  in  legal  subdivisions,'  has  been  al- 
lowed in  this  case,  is  not  the  claimant  entitled  to  a  patent? 

"  3.  If  the  instructions  (8th  article  of  July  22, 1834,  and  3d 
article  of  October  23,  1834)  authorize  the  entry,  does  the  act  of 
July  2, 1836,  entitle  the  party  to  a  patent?" 

In  replying  to  these  questions,  I  shall  first  consider  the  case 
in  reference  to  the  provisions  of  the  pre  emptionlaws;  and  then 
notice  the  effect  of  the  instructions  and  the  confirmatory  act  of 
July,  1836. 

The  pre-emption  act  of  1834  revives  the  act  of  the  29th  of 
May,  1830,  and  gives  to  the  settlers  and  occupants  described 
in  it  all  the  benefits  and  privileges  provided  by  that  act;  but 
contains  nothing  to  determine  the  present  case.  On  recurring 
to  the  act  of  1830,  we  find  that  the  claimant,  on  establishing 
his  right,  is  authorized  to  enter^  '<  by  legal  subdivisions^  any 
number  of  acres,  not  more  than  one  hundred  and  sixty,  or  a 
quarter  section,  to  include  his  improvement."  Under  this  pro- 
vision, when  the  fractional  section  contains  more  than  one 
hundred  and  sixty  acres,  I  think  the  pre-emptor  may  be  allowed 
to  enter  a  quantity  of  acres  not  exceeding  one  hundred  and 
sixty,  in  any  tracts  which  form  legal  subdivisions  of  the  section 
.  containing  his  improvement;  and  that  the  latter  clause  of  the 
eighth  article  of  the  circular  of  July  22,  1834,  was  therefore 
authorized  by,  and  conformable  to,  the  act  of  Congress.  Nor 
does  the  third  article  of  the  circular  of  October  23, 1&34,  appear 
to  me  to  be  inconsistent  in  this  respect  with  the  former  instruc- 
tions. If,  therefore,  lot  Itoo  was  a  legal  subdivision  of  fractional 
section  tweniyeig/U  for  the  purpose  of  this  case:  then,  as  that 
section  contained  more  than  one  hundred  and  sixty  acres;  and 
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as  this  lot,  when  added  to  the  contents  of  the  southwest  quar- 
ter, still  left  the  whole  quantity  less  than  one  hundred  and 
sixty  acres,  I  am  of  opinion  that  the  land  officers  were  right  in 
allowing  it  to  be  taken  by  the  pre  emptor.  I  am  not  able  to 
say,  on  the  papers  before  me,  whether  lot  ttvo  was  or  was  not 
such  a  legal  subdivision  of  section  twenty-eight  as  could  be 
taken  by  the  present  claimant.  It  would  seem,  from  some  of 
them,  that  this  lot  was  laid  out,  exclusively,  under  the  act  of 
the  5th  of  April,  1832.  If  this  be  the  fact,  then  I  am  of  opinion 
that  the  lot  cannot  be  allowed  to  the  claimant,  in  addition  to 
the  fractional  quarter  containing  his  improvements-  The  act 
of  1834  revives,  with  the  original  act  of  May  29, 1830,  all  in- 
termediate amendments  of  a  general  nature  incorporated  in  it; 
but  the  act  of  April  5,  1832,  though  it  authorized  the  division 
of  section  twenty-eight  into  quarter  sections,  as  nearly  as  might 
be  practicable,  must,  I  think,  be  regarded  as  doing  so  for  the 
exclusive  benefit  of  the  purchasers  and  preemptioners  specially 
provided  for  therein.  At  all  events,  if  a  pre-emptioner,  under 
the  revived  act  of  1830,  can  in  any  case  be  allowed  to  take 
quarter- quarter  sections  laid  out  under  the  act  of  1832,  on  the 
ground  of  their  being  legal  subdivisions,  within  the  meaning 
of  the  revived  preemption  act  of  1830,  it  can  only  be,  in  my 
opinion,  where  the  aggregate  quantity  allowed  to  such  pre- 
emptioner  does  not  exceed  eighty  acres;  that  being  the  greatest 
amount  which  the  persons  specially  provided  for  in  the  act  of 
1832  are  allowed  to  enter  or  take  under  it.  This  would  pre- 
vent the  claimant  firom  taking  lot  tkreey  if  surveyed  under  the 
act  of  1832;  for  either  of  the  other  lots — and  one  of  them  must 
necessarily  be  taken,  because  it  contains  his  improvements — 
with  the  addition  of  lot  three,  would  exceed  the  prescribed 
limit  of  eighty  acres. 

The  instructions  of  July  22  and  October  23, 1834,  do  not,  I 
think,  contain  anything  repugnant  to  the  construction  above 
given  of  the  acts  of  Congress;  and  if  they  do,  the  rights  of 
claimants  will  not  be  enlarged  by  them,  unless  they  can  be 
brought  within  the  second  section  of  the  act  of  July  2, 1836. 
As  the  department  is  best  able  to  construe  its  own  instructions, 
and  as  I  am  not  informed  by  the  papers  before  me  that  the 
register  and  receiver  did,  in  &ct,  allow  the  entry  of  lot  two  in 
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the  present  case,  pursuant  to  instructions  from  the  department, 
I  can  only  refer,  on  this  part  of  the  case,  to  my  opinions  of  the 
6tfa  of  July  and  the  10th  of  August,  1836. 
I  am,  SIT,  &c.,  d&c, 

B.  P.  BUTLER. 

To  the  SEGIlfiTAKV  OF  THE  TaSASURT. 


MARSHALS'  F&ES  AND  THE  ACCOUNTINO  OFFICERS. 

The  accounts  of  marshals  certified  by  the  court,  or  one  of  the  judges  thereof,  as 
provided  in  the  fourth  section  of  the  act  of  May  8,  1792,  are  conclusire  upon 
the  accounting  officers  of  the  treasury,  except  in  cases  where  charges  shall  be 
allowed  by  the  court  or  judge  for  a  service  or  purpose  not  mentioned  in  the 
acts  of  Congress,  and  where  a  greater  sum  shall  be  allowed  than  that  fixed 
by  law. 

As  to  whether  a  charge  of  two  dollars  for  serving  a  writ  of  subpoena  is  proper, 
it  is  not  perceived  that  there  is  any  legal  warrant  for  excepting  it  from  the  en- 
acting words  of  the  statute  giving  that  compensation  for  the  service  of  aay 
process,  &c. 

Attorney  General's  Officu, 

March  20, 1838. 

Sir:  It  appears  from  your  letter  of  the  12th  of  September 
last,  that  a  difficulty  has  arisen  in  the  settlement  of  the  accounts 
of  the  marshal  of  the  southern  district  of  New  York  with  the 
officers  of  the  treasury,  in  respect  to  an  item  of  two  dollan 
charged  by  him  for  serving  a  writ  of  subpoena,  which  charge 
has  been  taxed  and  certified  by  the  district  judge  of  the  south- 
ern district  of  New  York,  but  disallowed  by  the  Comptroller 
on  the  ground  (as  I  understand  from  the  papers  accompanying 
your  letter)  that  a  tcrii  of  subpcena  is  not  a  writ  necessary  and 
allowable  for  summoning  witnesses  in  the  courts  of  the  United 
States;  and  that  the  only  charge  which  can  be  lawfully  made 
by  the  marshal,  is  the  charge  of  fifty  cents  for  sumnuming  each 
witness,  and  the  charge  for  mileage.  You  therefore  ask  my 
opnion  on  the  two  following  questions: 

'^  1.  Whether,  by  law,  the  marshal  is  not  allowed  two  doBan 
for  the  service  of  each  writ,  warrant,  process,  or  attachment  on 
each  person  named  therein,  including  the  writ  of  subpoena?" 

*^  2.  Whether  the  accounts  of  the  marshal,  after  having  beea 
examined  and  certified  by  the  court,  or  one  of  the  judges  there- 
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of^  as  provided  in  the  fourth  section  of  the  act  of  May  8^  1793, 
are  not  conclusive  on  the  accounting  officers  of  the  treasury?' 
In  answer  to  the  first  of  these  questions^  I  have  the  honor  to 
in/brm  you,  that,  although  there  is  certainly  good  reason  to 
doubt  whether  Congress  intended  to  include  the  writ  of  sub- 
poena for  witnesses  in  the  clause  of  the  act  of  February  28, 
1799,  which  gives  the  marshal  two  dollars  for  the  service  of 
'^any  writ,  warrant,  attachment,  or  process  issuing  out  of  any 
court  of  the  United  States,"  on  each  person  named  therein;  yet, 
as  the  writ  of  subpcBna  may,  in  some  of  the  States,  be  issued, 
and  actually  is  issued,  for  witnesses,  I  do  not  perceive  any  le- 
gal warrant  for  excepting  such  a  writ  from  these  enacting 
words;  and,  consequently,  I  am  of  opinion  that  the  question 
must  be  answered  in  the  affirmative.  It  is  true  that  this  con- 
struction of  the  law  may  give  to  some  marshals  a  larger  com- 
pensation for  summoning  witnesses  than  will  be  received  by 
others;  but  similar  inequalities  exist  in  the  compensation  of 
district  attorneys  and  clerks,  and  they  are  only  to  be  remedied 
by  legislation.  It  is  also  true  that  the  district  attorneys  might, 
perhaps,  dispense  with  the  writ  of  subpoena,  and  that  a  simple 
summons  might  answer  all  necessary  purposes  in  this  respect; 
but  this  is  a  question  with  which  the  marshal  has  no  concern, 
for  he  is  not  .at  liberty  to  disregard  any  lawful  process  which 
may  come  to  his  hands. 

The  second  question  must  also,  I  think,  be  answered  in  the 
affirmative^  with  this  qualification:  that  where  a  charge  is  al- 
lowed by  the  court  or  judge  for  a  service  or  purpose  not  men- 
tioned in  the  acts  of  Congress,  or  where  a  greater  sum  than 
that  fixed  by  law  is  allowed,  the  certificate  of  the  court  or 
judge  may  be  regarded  by  the  accounting  officers  as  a  nullity, 
and  the  charge  disallowed  or  reduced,  as  the  case  may  require. 
For  example:  suppose  the  marshal's  bill,  as  examined  and  cer- 
tified, contains  a  charge  for  summoning  the  counsel,  or  a 
charge  of  ten  dollars  for  serving  a  writ:  in  the  former  case,  the 
accounting  officers  should  reject  the  item;  and,  in  the  latter, 
they  should  reduce  it  to  two  dollars;  because  in  the  one  case 
the  charge  would  be  palpably  illegal,  and  in  the  other  as  palpa- 
bly excessive.  But  where  the  charge  is  for  a  service  or  pur- 
pose enumerated  in  the  law^  (as  for  the  service  of  a  writ,  <S&c.,] 


Digitized  by  VjOOQIC 


318  HON.  BENJAMIN  F.  BUTLER 

Marshals   and  the  Accounting  Officers. 

and  does  not  exceed  the  prescribed  amount,  I  think  the  certifi- 
cate of  the  court  or  judge  is  conclusive,  and  that  the  account- 
ing officers  have  no  right  to  interfere. 
I  am^  sir,  &c.,  &c., 

B.  F.  BUTLER. 
To  the  Secretary  of  the  Treasury. 


MARSHALS  AND  THE  ACCOUNTING  OFFICERS. 

^ 

The  account  of  the  marshal  of  the  District  of  Columbia,  for  extra  allowances  to 
government  witnesses  on  the  trial  for  the  burning  of  the  treasury  buildings, 
made  by  the  circuit  court,  and  certified,  cannot  be  legally  paid,  notwithstand- 
ing the  certificate,  for  the  reason  that  no  act  of  Congress  authorizes  payment 
of  charges  for  such  a  purpose. 

The  distinction  between  this  and  the  preceding  case  is,  that  here  the  service  is 
not,  whilst  there  it  was,  authorized  by  law.  The  two  opinions  read  together 
clearly  define  the  views  of  the  Attorney  General  upon  the  subject  of  the  effi* 
cacy  and  legal  bearing  of  the  certificate  of  the  court  upon  the  accounts  of  mar- 
shals. 

Attorney  General's  Office, 

March  20,  1838. 

Sir:  I  have  duly  considered  the  question  arising  on  the  re- 
jected items  in  the  account  of  the  marshal  of  the  United  States 
for  the  District  of  Columbia,  referred  to  in  the  correspondence 
between  that  officer,  yourself,  and  the  First  Comptroller  of  the 
Treasury,  and  in  your  report  to  the  President  of  the  19th  of 
October  last;  and,  pursuant  to  his  directions^  I  pro(»eed  to  state 
the  result  of  my  reflections  thereon. 

The  rejected  items  amount  to  five  hundred  and  ninety-four 
dollars  and  seventy-five  cents,  and  are  for  extra  allowances 
made  by  the  circuit  court  of  the  county  of  Washington,  on  the 
application  of  the  district  attorney  of  the  United  States,  to  gov- 
ernment witnesses,  on  the  trial  of  the  Whites  for  burning  the 
treasury  building,  in  order  to  meet  the  actual  expenses  of  those 
witnesses  in  coming  to,  attending  at,  and  returning  from,  the 
trial.  These  estra  allowances,  as  appears  fix>m  the  documents 
before  me,  were  deemed  just  and  necessary  by  the  President  of 
the  United  States,  and  by  your  department,  as  well  as  by  the 
district  attorney  and  the  court  j  and  having  been  examined  and 
certified  by  the  court,  according  to  the  4th  section  of  the  act  of 
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Congress  of  the  8th  of  May,  1792,  were  paid  to  the  witnesses, 
in  addition  to  their  per  diem  and  travel  fees,  hj  the  marshal. 
They  have  been  rejected  by  the  Comptroller,  on  the  ground 
that  no  compensation  can  be  made  out  of  the  treasury  for  the 
expenses  of  witnesses  in  government  cases,  under  the  laws  now 
in  force,  except  the  special  fees  for  attendance  and  travelling  al- 
lowed by  the  6th  section  of  the  act  of  the  28th  of  February, 
1799. 

After  mature  consideration  of  the  several  questions  contained 
in  the  correspondence,  and  in  your  report,  I  am  of  opinion  that 
the  decision  of  the  Comptroller,  and  the  general  view  of  the 
subject  taken  by  him,  are  correct. 

The  constitutional  duty  of  the  President  to  take  care  that  the 
laws  are  feithfuUy  executed  neither  requires  nor  authorizes 
him,  in  cases  of  criminal  olTences  against  the  laws  of  the 
United  States,  Xb  incur  any  expenditure  of  the  public  moneys, 
except  such  as  is  authorized  by  act  of  Congress.  When  the 
provision  made  by  Congress  is  of  a  general  nature,  there  will 
be  room  for  more  or  less  latitude  of  discretion,  according  to  the 
nature  of  the  provision  and  the  exigency  of  the  case;  but 
where  the  provision  is  a  special  one,  like  that  made  for  en- 
forcing the  attendance  of  witnesses  on  the  part  of  the  United 
States,  it  appears  to  me  that  no  greater  or  other  compensation 
can  be  made  than  that  prescribed  by  law. 

It  has  been  suggested  that  the  special  allowances  in  the 
present  case  might  properly  be  made  under  the  very  compre- 
hensive terms  in  which  the  appropriation  for  judicial  expenses 
is  usually  made.  But,  in  my  judgment,  that  clause,  so  far  as  it 
relates  to  jurors  and  witnesses,  and  to  the  officers  of  courts, 
whose  fees  and  compensation  are  prescribed  by  standing  laws, 
must  be  understood  as  referring  to  those  laws,  and  as  author- 
izing such  allowances,  and  such  only,  as  are  given  thereby. 
The  general  words  in  the  clause,  though  they  certainly  em- 
brace many  expenses  of  a  contingent  and  special  nature  not 
expressly  provided  for  by  existing  statutes,  cannot,  in  my 
judgment,  be  extended  to  cases  of  ordinary  occurrence,  con- 
templated as  such  by  Congress,  and  provided  for  in  the  man- 
ner they  deemed  adequate  by  general  laws. 

In  my  opinion  of  this  date,  in  the  case  of  the  marshal  of  the 
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southern  district  of  the  State  of  New  York,  I  had  occasion  to 
define  the  powers  of  the  Comptroller  in  reviewing  the  action  of 
the  court  or  judge  examining  and  certifying  the  marshal's  ac- 
counts. According  to  the  distinction  taken  in  that  opinion,  the 
disputed  items  in  the  present  case,  being  for  a  purpose  not 
authorized  by  law,  and  in  addition  to  all  which  the  law  did 
authorize,  were  properly  rsjecled  by  the  Comptroller. 
I  am,  sir,  &c.,  &c., 

B.  F.  BUTLER. 
To  the  Skcretabt  op  the  Treasury. 


PAYMENT  OP  INT£R£l?r  AND  COSTS  OP  A  PROTSfiTTfiD  DRAFP. 

Where  the  Treasurer  of  the  tJnited  States  issued  a  draft  upon  a  deposite  bank  to 
a  navy  agent,  who  sold  it  in  order  to  raise  money  for  necessary  expenditures, 
and  the  draft  was  afterwards  premsnted,  and  dishonored—BELD,  that  it  was 
proper  for  the  Treasury  Department  to  pay  the  interest  and  costs  incident  to 
the  dishonor,  wd  the  amount  from  the  original  appropriation  under  which  it 
was  drawn. 

And  as  the  holders  are  public  creditors,  the  amount  may  also  be  paid  in  treasury 
DOtes  under  the  4th  section  of  the  act  of  12th  October,  1837. 

Attorney  General's  Office, 

March  23,  1838. 

Sir:  In  your  letter  of  the  16th  of  January  last,  you  stale  the 
following  case: 

'^The  Treasurer  of  the  United  States,  on  the  20th  October 
last,  drew  upon  the  branch  of  the  Bank  of  the  State  of  Ala- 
bama, at  Mobile,  (an  institution  holding  then,  as  well  as  now, 
a  large  balance  of  public  money  to  the  credit  of  that  officer,)  his 
draft  in  favor  of  Thomas  Eastou,  navy  agent  at  Pensacola,  for 
$45,364. 

*«  This  draft  appears  to  have  been  presented  at  the  branch 
bank  upon  which  it  was  drawn,  on  the  6th  of  November,  and 
payment  refused.  It  has  since  come  into  the  possession  of  the 
Bank  of  the  United  States  at  Philadelphia,  which  is  now  the 
holder. 

"  The  holder  of  the  draft  claims  of  this  department  the  pay- 
ment  of  interest  and  costs  incident  to  the  dishonor  of  the 
draft.'* 
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On  this  state  of  fiicts  you  ask  my  opinion  on  the  question — 
whether^  under  existing  laws,  the  allowance  claimed  can  be 
made  by  the  accounting  officers?  and;  if  so,  out  of  what  appro- 
priation the  amount  is  to  be  paid? 

I  assume^  as  you  have  since  verbally  informed  me  you  be- 
Ueved  to  be  the  fact,  that  the  navy  agent  sold  the  draft  in 
order  to  raise  money  to  meet  necessary  expenditures;  that  the 
proceeds  were  applied  by  him  to  that  purpose;  and  that  the 
present  holder  received  it  for  value,  and  in  good  faith.  Under 
these  circumstances,  I  am  of  opinion  that  the  claim  to  interest 
and  costs  is  well  founded,  and  may  properly  be  allowed  by  the 
accounting  officers.  As  the  draft  did  not  prove  available,  the 
original  appropriation  under  which  it  was  drawn  yet  remains 
8}^cabl6  to  it;  and  as  the  holders  are  public  creditors,  the 
amount  may  also,  I  think,  be  paid  in  treasury  notes,  under  the 
4th  section  of  the  act  of  the  12th  of  October  last. 
I  am,  sir,  &c.,  &c., 

"    B.  P.  BUTLER. 

To  the  Skchbtary  of  the  Treasury. 


CONSTRUCTION  OP  ACT  FOR  BETTER  GOVERNMENT  OF  THE 

NAVY. 

The  I3th  article  of  die  act  of  Congress  extends  and  refers  only  to  officers  com- 

manding. 

Attorney  General's  Office, 

March  30,  1838. 
Sir:  In  answer  to  the  question  proposed  in  your  letter  of 
the  29th  instant,  I  have  the  honor  to  inform  you  that,  in  my 
opinion,  the  13th  article  of  the  act  of  Congress  ^'for  the  better 
government  of  the  navy^'  does  not  extend  to  officers  not  in 
command,  but  only  to  officeis  commanding.  Each  clause  of 
the  article  preceding  the  last  appears  to  refer  exclusively  to 
commanding  officers;  and  the  l^st  fixes  the  interpretation  as 
the  true  one,  because  it  is  the  only  part  of  the  article  which 
authorizes  the  punishment  of  any  one  of  the  officers  denomi- 
nated. 

I  am,  sir,  &c.,  &c., 

B.  P.  BUTLER. 
To  the  Secretary  of  the  Navy. 

YoL.  lu— 21 
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TITLE  OF  THE  BROTHER!  OWNS  UNDER  THE  MENOMONIE 

TREATY. 

Indians  haye  not  been  conceded  the  natural  onpacity  to  hold  absolute  tide  to 
lands,  except  in  cases  specially  provided  for  bytreaty ;  wherefore,  the  title  of  the 
Brothertown  Indians  to  the  land  secured  to  them  by  the  treaties  with  the 
Menomonies  is  not  a  fee-cnmplei  but  only  such  a  right  of  occapancy  arwa^ 
preTiously  possessed  by  the  Menomonies  themsdyes. 

ATTORirEY  General's  Ofpicte, 

April  4,  1838. 

Sir:  In  answer  to  the  questions  proposed  in  the  communi* 
cation  of  the  Commissioner  of  Indian  Affairs,  referred  to  me  hy 
your  letter  of  the  3d  instant,  I  have  the  honor  to  inform  yoa 
that,  in  my  opinion,  the  title  of  the  Brothertown  Indians  to 
the  land  secured  to  them  by  the  treaties  with  the  Menomonies 
is  not  a  fee-simple,  but  only  such  a  right  of  occupancy  as  was 
previously  possessed  by  the  Menomonies  themselves,  subject  to 
the  general  right  of  the  United  States  to  extinguish  it  by  treaty 
with  the  Brothertown  Indians;  and  subject  also,  by  a  special 
provision  in  the  1st  article  of  the  treaty  of  February  8th,  1831, 
to  the  power  of  Congress  and  the  President  to  alter  it  as  they 
may  think  proper. 

It  is  true  that  the  condition  proposed  by  the  Senate,  and 
adopted  by  the  supplementary  articles  of  October  27^  1832, 
declares  that  the  land  to  be  set  apart  for  these  Indians  shall 
be  <^laid  off  and  granted"  for  their  use;  and  had  the  provision 
been  for  granting  lands  to  individual  Indians,  there  would  have 
been  great  reason  for  holding  that  the  grants  to  be  made  to 
them  should  be  in  fee.  But  the  Indian  tribes,  under  the  policy 
of  this  government,  in  their  natural  capacity,  cannot  hold  the 
absolute  title  to  lands  occupied  by  them,  except  when  specially 
provided  for  by  treaty;  as  in  the  case  of  the  Choctaws,  and 
others,  who  have  been  removed  out  of  the  limits  of  the  States 
and  Territories.  The  reason  for  giving  to  the  word  '<  grant," 
in  the  case  of  individuals,  the  liberal  interpretation  which  has 
been  mentioned,  does  not  apply  in  the  present  instance;  and, 
besides,  it  is  expressly  declared  in  the  1st  article  of  the  origi- 
nal treaty  that  the  lands  ceded  <'  for  the  New  York  Indians  are 
to  be  held  by  those  tribes  under  such  tenure  as  the  Menomonie 
Indians  now  hold  their  lands,  subject  to  such  regulations  and 
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alteration  of  tenure  as  Congress  and  the  President  of  the  Uni- 
ted  States  shall  from  time  to  time  think  proper  to  adopt.^'  This 
provision  does  noi  appear  to  be  affected,  and  certainly  is  not 
clearly  abrogated;  by  the  supplementary  article.  I  am  there- 
fore led  to  the  result  above  stated  as  the  only  safe  conclusion 
on  these  articles. 

I  am,  sir,  tcc.y  &c., 

B.  P.  BUTLER. 
To  the  SscRETjifiT  OF  War, 


PAY  OP  OFFICERS  COMMANDING  IN  A  GRADE  ABOVE  THEIR 

RANK. 

Officers  thereunto  authorized,  commanding  in  a  c«rpa  of  mifitia  or  volunteers  in 
the  actual  service  of  the  United  States  in  a  grade  higher  than  theft-  rank  in  the 
army^  are  equitably  entitled  to  the  pay  and  emoluments  of  the  grade  in  which 
they  serve,  and  may  be  paid  out  of  the  appn^riation  for  the  pay  of  militia 
and  vohinteers. 

The  sasne  result  may  be  produced  by  allowing  it  out  of  the  araiy  appropriation, 
and  aDowing  the  difierence  between  that  and  the  grade  in  which  they  serve. 

Attohnet  Gbneral's  Office^ 

April  6, 1838. 

Sir:  In  answer  to  the  questions  proposed  in  the  report  of  the 
Second  (comptroller,  referred  to  me  by  your  letter  of  the  28th 
of  December  last,  I  have  the  honor  to  state  that  when  an  officer 
of  the  army  accepts  and  exercises  a  command  in  a  corps  of 
militia  or  volunteers  in  the  actual  service  of  the  United  States, 
conferred  on  him  by  competent  authority,  and  higher  in  grade 
than  his  rank  in  the  army,  he  is,  in  my  opinion,  equitably  en- 
titled  to  the  pay  and  emoliunents  of  the  grade  in  which  he 
serves.  I  think,  too,  it  may  be  paid  out  of  the  appropriation 
fi)r  the  pay  of  militia  and  volnnteers;  but,  if  this  be  done,  he 
cannot  claim  the  pay  and  emoluments  of  his  araiy  rank.  The 
same  result  might  be  produced  by  allowing  him  the  army  pay 
and  emoluments,  out  of  the  army  appropriation;  and,  in  addi- 
tion thereto,  allowing  the  difference  between  that  pay  and  the 
pay  of  the  grade  in  which  he  serves.  If  this  course  be  adopted, 
the  amount  of  the  difference  ought  to  be  paid  out  of  the  appro- 
priation for  the  service  of  the  militia  or  volunteers. 
I  am,  sir,  &c.,  d&c, 

B.  P.  BUTLER. 

To  the  Secrbtary  of  War, 
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NAVY  PENSIONS. 

Under  theact  of  1837  it  is,  but  under  the  acts  of  1S13  and  1814  it  Ja  not,  i 
sary  to  be  made  to  appear  that  the>death  occurred  in  the  naval  service,  provided 
it  appear  to  have  been  occasioned  by  a  wound  received  whilst  in  the  service 
and  line  of  duty. 

Attornbt  Gknbbal's  Office, 

AprU6,l838. 

Sir:,  In  reply  to  the  question  arising  in  the  case  of  Peter 
Gordon,  and  proposed  bj'  yonr  letter  of  the  6th  of  February, 
1838, 1  have  the  honor  to  state  that,  in  my  opinion,  the  first 
section  of  the  act  of  the  3d  of  March,  1837,  is  confined  to 
cases  whey  the  death  occurred  whilst  the  person  was  in  the 
naval  service.  But,  under  the  uavy  pension  act  of  January 
20th,  1813,  and  the  second  section  of  the  like  act  of  the  4ih  of 
March,  1814,  it  does  not  appear  to  me  that  the  death  need 
occur  in  the  naval  service,  provided  it  be  proved  to  have  been 
occasioned  by  a  wound  received  whilst  in  the  service  and  in 
the  line  of  his  duty. 

I  am,  sir,  &c.,  ice, 

B.  P.  BUTLER. 

To  the  Secretary  of  the  Navy. 


EXTRA  COMPENSATION  TO  CLERKS  FOR  EXTRA  SERVICES. 

Clerks,  whose  ordinary  duties  are  prescribed  by  law,  or  by  the  head  of  the  bureau 
in  which  they  are  employed  under  the  authority  of  law,  who  perform  services 
additional  to  those  which  are  in  their  fine  of  onfinary  duty,  are  ecjuitably  en* 
titled  to  a  just  compensation  therefor. 

Services  thus  rendered  the  goyernment  must  be  regarded  as  wholly  extra-official. 

Attorney  (xeneral's  Office, 

AprU  6, 1838. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yonr 
letter  of  the  28th  of  December  last,  requesting  my  opinion  on 
the  claim  of  William  Hunter,  a  clerk  in  the  office  of  the  Fourth 
Auditor,  for  extra  compensation  for  services  rendered  the  navy 
pension  fund. 
The  papers  do  not  give  so  precise  a  statement  of  the  nature 
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of  chis  case  as  to  enable  me  to  express  a  decided  opinion  whether 
Mr.  Hunter  is  legally  entitled  to  the  allowance  claimed.  If  the 
ffegular.and  ordinary  duties  of  Mr.  Hunter  as  a  cleik  were — 1. 
Either  prescribed  by  express  statutory  provision;  or^  though 
not  expressly  provided  for  by  statute,  were  prescribed  by  the 
Auditor,  under  the  authority  of  iaw;  and  if  those  duties  as  thus 
prescribed  did  not  include  the  services  rendered  to  the  navy 
penson  fimd^  and  if,  2d.  Besides  performing  such  regular  or- 
dinary duties,  he  also  performed  such  additional  services;—! 
chink  he. is  equitably  entitled  to  a  just  compensation  therefor, 
because  they  must  be  regarded  as  wholly  extra  official.  But, 
unless  these  requisites  concur,  I  think  no  extra  compensation 
can  be  allowed. 

1 9m,  sir,  &^.9  &c,f 

B.  F.  BUTLER. 
To  the  Sbcretary  op  the  Navy. 


DUTIES  AND  AUTHORITY  OF  COLLECTORS  OP  CUSTOMS. 

ft  is  not  a  breach  of  official  duty  od  the  part  of  collactors  to  refuse  to  report  their 
reoAoofl  for  remoying  their  flofoordiaate  officers. 

By  analogy  to  the  poiv«r  of  removal  exercised  by  the  President,  eoUeotors  may 
atmove  their  subordinates  without  consulting  the  Secretary  of  the  Treasury, 
though  the  approbation  of  the  latter  be  necessary  to  an  appointment. 

Attorney  General's  Office, 

AprU  30,  183S. 

Scr:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
letter  of  the  25th  instant. 

Under  the  circttmstances,  it  does  not  appear  to  me  to  be 
piDper  to  re-examine,  in  this  office,  the  question  discussed  in 
the  opinion  of  my  predecessor  referred  to  in  your  letter;  espe- 
ciafljr  as  that  opinion  was  given  on  full  and  deliberate  consid- 
eration, and  appears  from  your  letter  to  have  been  satisfactory 
to  the  department,  and  agreeable  to  its  former  and  subsequent 
nsage. 

Thjit  part  of  the  circular  of  the  20th  of  July,  1829,  which 
requires  the  collector,  whenever  the  removal  of  any  subordinate 
officer  employed  by  him  is  thought  necessary,  to  report  his 
reasQns  therefor,  does  not  seem  to  me  so  far  authorized  by  law, 
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as  to  make  the  omission  or  refusal  to  report  such  reasons  m 
breach  of  official  duty  on  the  part  of  the  collector. 

The  approbation  of  the  head  of  the  Treasury  Department  U 
necessary  to  the  employment-  of  the  officers  in  question,  by  the 
express  provisions  of  the  acts  of  1799  and  1815;  but  nothing 
is  said  of  their  removal.  By  necessary  implication,  however^ 
and  in  analogy  to  the  constitutional  power  of  removal  exei- 
cised  by  the  President,  the  collector  has  the  like  power;  and 
as  the  law  does  not  require  him  to  state  the  cause  of  removal^ 
nor  even  require  it  to  be  done  with  the  approbation  of  the 
Secretary  of  the  Treasury,  I  do  not  see  that  Hoe  latter  has  any 
legal  authority  to  call  for  the  reasons  on  which  the  poDector 
proceeds.  Where  a  new  appointment  is  to  fellow,  the  reasons 
of  the  removal  may  be  useful  to  the  Secretary  In  deciding 
whether  or  not  the  new  appointment  shall  be-  approved;  and, 
in  ordinary  cases,  a  due  regard  to  the  harmony  of  the  pubKc 
service,  and  the  respect  due  to  the  superior  officer,  would  seem 
to  dictate  a  compliance  with  such  a  call.  On  the  other  hand,. 
cases  may  easily  be  imagined  where  the  public  interest  may 
strongly  demand  a  removal,  and  where  yet  the  collector,  with- 
out any  violation  of  official  comity,  may  very  properly  with- 
hold  the  reasons  of  his  action.  But,  whatever  may  be  the 
motive  or  character  of  the  refusal  to  assign  such  reasons,  his 
legal  right  to  withhold  them  appears  to  me  to  be  very  clear. 
I  am,  sir,  <S6c«,  Sec., 

B.  P-  BUTLER. 

To  the  Secretart  op  the  Treasury. 


LOCATION  OF  THE  CHEROKEE  RESERVES. 

Under  the  treaties  of  1817  and  1819,  with  the  Cherokees,  the  reserrees  therein 
could  not  properly  locate  their  kmds  outside  the  limits  of  the  cesaioUSy  respsctp 
ively  ;  but,  as  some  of  the  reservations  of  1817  were  located  within  the  lands 
ceded  in  1819,  and  were  included  in  the  unccded  lands  under  the  latter  treaty, 
these  cases  are  to  stand  on  the  same  ground  as  other  reservations  under  the 
treaty  of  1817,  and  equally  oititled,  under  the  treaties  of  ia%  and  1836,  to 
compensation  with  those  who  located  within  the  cession  of  1817. 

But  no  provision  has  been  made  for  those  whose  reservations,  under  treaties  of 
1817  and  1S19,  were  located  within  the  cessions  of  1835  and  1836  ;  and,  as 
such  reservations  are  not  within  the  ISth  article  of  the  treaty  of  1835- "SS,  they 
were  unauthorized  ,aod  are  not  to  be  paid  for  as  improved  landa;  but  the  holdem 
are  only  entitled  to  pay  for  their  improvements. 
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Iteserratioiio  cltinwd  under  fonner  treKdeB,.iiot  being  ceded  by  the  fint  article  of 
the  last,  are  not  within  the  words  nor  intentions  of  the  9th  article  of  the  last » 
hence  the  reservees  who  may  be  entitled  to  compensation  under  the  13th,  can- 
not chloi  pay  under  the  9th  article  for  iinproyements  on  the  same  reserra- 
tions. 

Bot  those  who  were  to  rfceiTe  grants  for  their  reserrations  are  entitled  to  pay 
for  the  soil  and  their  improyements  thereon. 

The  children  of  the  reserrees,  under  the  8th  article  of  the  treaty  of  1817,  were 
entitled  to  reserrations  in  fee-simple. 

Atto&nbt  Gbnsbal'8  OpncB) 

Moif  14, 1838. 

Sir:  Punuant  to  the  request  t^ntained  in  your  letter  of  the 
SOchultinio^  I  have  considered  the  questions  staled  io  the  com- 
munication  of  the  Commissioner  of  Indian  Affairs,  and  in  the 
accompanying  documents. 

It  is  stated  by  the  CommiBsioner  that  some  of  the  reserveee 
nnder  the  Cherokee  treaties  of  1817  and  1819  have  made  loca- 
tions within  the  limits  of  the  cession  made  by  the  treaty  of 
1835-^36,  and. have  received  payment  for  their  improvements 
on  the  same  lands,  and  perhaps  on  the  lauds  within  that  ces- 
sion. It  is  now  urged  on  their  behaif,  that  they  should  also 
be  paid,  under  the  13th  article  and  the  supplementary  article, 
the  value  of  their  reservations  as  unimproved  land.  And  the 
Commis»oner  desires  to  be  informed  whether  the  reservees  un* 
der  the  treaties  of  1817  and  1819  might  properly  locate  their 
lands  wiiAout  the  limits  of  the  cessions  of  thoae  years;  and  if 
so,  what  rights  they  possess  under  the  treaty  of  1835- '36 — es- 
pecially whether  they  can  claim  pay  for  improvements,  and  for 
4heir  reservations  as  unimproved  lands;  and,  also,  in  what  re- 
spects, if  any,  their  rights  differ  from  those  of  the  reservees 
under  the  old  treaties,  ^ho  located  on  the  cessions  made  by 
those  treaties.  The  Commissioner  also  desires  my  opinion  in 
r^ard  to  the  rights  of  the  children  of  these  reservees. 

1.  Under  the  treaties  of  1817  and  1819, 1  amof  opinidn  that 
the  reservees  provided  for  therein  could  not  properly  locate  then: 
lands  urithout  the  limits  of  the  cessions  of  those  years,  respect* 
iveiy.  The  last  proviso  of  the  8th  article  of  the  treaty  of  1817 
(which  gives  the  reservations  of  that  treaty)  expressly  declares 
that  the  land  which  may  be  reserved  under  that  article  shall 
<<  be  deducted  from  the  amount  which  has  been  ceded  under 
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the  1st  and  2d  articles  of  the  treaty;"  and  the  whole  scope-  of 
the  treaty  of  1819  shows  that  the  reservations  pix>vided  for 
therein  are  to  be  taken  within  the  territory  then  ceded.  But 
it  would  seem  from  the  13th  article  of  the  treaty  of  1835-'36y 
that  some  of  the  reservations  given  by  the  treaty  of  1817  wei% 
located  within  the  territory  ceded  by  the  treaty  of  1819^  and 
in  the  latter  treaty  were  Included  in  the  unceded  lands  belong^- 
ing  to  the  nation.  Cases  of  this  descriptioa  are^  however,  by 
the  treaty  of  1835-^36,  to  stand  on  the  same  ground  as  other 
reservations  under  the  treaty  of  1817;^  and  these  reservees,  by 
the  13th  articie  of  the  treaty  of  1835^'36y  are,  equally  with 
those  who  located  within  the  cession  of  18L7>  entitled  to  coo^ 
pensatioD. 

2.  I  do  not  perceive  that  any  provision  is  made  in  the  treaty 
of  1836-'36  for  persons  entitled  to  reservations  under  the  treat- 
ies of  1817  audi  1619,  wha  had  located  such  reservationB 
within  the  limits  of  the  cession  of  1835-'36;  and,  as  already 
stated,  I  do  not  think  the  locations  so  made  were  authorized 
by  the  treaties  of  1817  and  1819;  consequently,  reswations 
of  this  kind  are  not  within  the  13th  article  of  the  treaty  of 
1836-'36^  and  are  not  to  be  paid  for  as  unimproved  lands  un- 
der that  article  and  the  suf^ement  thereto.  But,,  under  the 
ninth  article,  the  holders  of  these  locations  are  entitled  to  pay 
for  their  improvements,  because  those  improvements  are  on 
lands  within  the  limits  of  the  cession. 

3.  The  9th  article  of  the  treaty  of  183&-'36  evidently  refers 
to  improvements  made  on  the  lauds  ceded  to  the  United  States 
by  the  Ist  article  of  that  treaty;  which  being  all  the  lands 
within  the  boundimes  described  in  the  treaty,  held  by  the 
Cherokee  nation  in  its  collective  capacity,  and  under  the  origi- 
nal Indian  title.  Reservations  lawfully  held  by  individuals 
under  the  treaties  of  1817  and  1819,  not  being  <^eded  by  the 
1st  article  of  the  last  treaty,  are  neither  within  the  words  nor 
the  intention  of  the  9th  article;  and,  therefore,  as  already  stated 
in  my  oionions  of  the  6th  of  December  and  3d  of  February 
last,  the  leservees  who  may  be  entitled  to  pecuniary  compen- 
sation under  the  13th  article  and  the  supplementary  articles, 
cannot  claim  pay  under  the  9th  article  for  improvements  on 
the  same  reservations. 
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But  it  appears  to  toe,  however^  that  the  reservees  of  the  third 
class  mentioned  in  the  opinion  of  the  6th  of  December — ^viz: 
those  who  were  to  receive  grants  for  theif  reservations — are 
entitled,  under  the  supplementary  article^  to  pay  for  their  im* 
provements  as  well  as  the  soil.  By  the  original  13th  article, 
they  were  to  receive  grants  for  their  reservations,  which  would 
have  secured  to  them  an  absolute  estate  in  the  land,  with  the 
improvements;  and,  as  the  $600,000  given  in  the  3d  supple- 
mentary article  is  to  be  in  lieu  of  the  reservations,  I  think 
the  whole  value  of  those  reservations,  improvements  included, 
should  be  made  good  to  the  resenrees.  The  reservees  of  the 
first  and  second  classes  mentioned  in  the  opinion  of  the  6th 
of  December,  stand  on  entirely  different  ground.  The  origi- 
nal 13th  article  only  gave  them  a  compensation  equal  to  the 
present  value  of  the  reservation  as  unimproved  lands;  and 
they  are,  therelbre,  under  the  supplementary  article,  restricted 
to  the  like  compensation. 

The  children  of  reservees  under  the  8th  article  of  the  treaty 
of  1817  \vere  entitled,  by  the  express  words  of  that  article,  to 
reservations  in  fee  simple.  The  father  having  only  a  life  estate, 
the  estate  of  the  children  could  not  be  divested  by  any  act  of 
the  ancestor;  and  if  they  have  been  obliged,  by  the  laws  of 
the  States,  to  abandon  their  reversion&ry  rights,  or  to  purchase 
them  fipom  the  States,  they  will  be  entitled  to  compensation. 
The  reservees  provided  for  by  the  treaty  of  1819  were  to  hold 
in  fee-simple;  their  children  have,  therefore,  no  claim  except 
as  heirs. 

I  have  the  honor,  &c.,  &c.. 


B.  F.  BUTLER. 


To  the  Secretary  op  War. 


EXTRA  COMPENSATION  TO  CLERKS  FOR  EXTRA  SERVICES. 

Clerks  in  the  Fourth  Auditor '»  office  are  entitled  to  a  fair  compensation  for  ser- 
vices performed  by  them  in  relation  to  the  navy  pension  and  navy  hospital 
funds,  provided  those  services  are  not  within  the  range  of  the  powers  and 
duties  assigned  by  law  to  the  office  of  the  Fourth  Auditor. 
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The  same  rule  for  ascertaining  whether  services  were  extra-officialt  a*  was  laid 
down  in  the  opinion  given  on  the  6th..of  April,  1838»  should  be  applied. 

Attorney  GfiNSRAL's  Office, 

May  24, 1838. 

Sir:  Pursuant  to  your  request,  I  have  examined  the  state- 
ment marked  No.  2,  enclosed  in  your  letter  of  the  2d  instant, 
relative  to  the  claim  of  lilr.  Hunter  for  extra  compensation,  and 
proceed  to  state  my  opiniom  thereon. 

Mr.  Hunter  alleges  that  he  has  performed  a  large  portion  of 
the  duties  which  by  the  act  of  the  10th  of  July,  1832,  were 
imposed  on  the  clerk  of  the  navy  pen^jpn  and  navy  hospital 
funds,  appointed  under  that  law;  and  refers  to  my  opinion  iji 
the  case  of  Mr.  Ragsdale,  in  support  of  his  positioa.  .  The  ex- 
pressioti  in  that  opinion,  that  Mr.  Ragsdale,  ^<as  a  clerk  ap- 
pointed under  the  act  of  July  10,  1832^  was  ufidoubtedly 
bound,  for  the  legal  salary,  to  perform  oU  the  clerical  duties 
appertaining  to  the  funds,  mentioned  in  the  law,"  on  which 
Mr.  Hunter  relies,  was  perfectly  correct  in  reference  to  that 
case;  but  when  it  is  to  be  applied  to  the  present,  the  words 
of  the  act,  ^^  which  shall  he  rehired  of  him  in  relation  to  said 
funds,  ^'  must  be  remembered,  and  particularly  considered. 
When  this  is  done,  I  think  the  true  construction  of  the  l^w 
is,  that  the  clerk  is  to  perform  all  the  clerical  duties  appertain- 
ing to  the  funds  in  question,  which  he  shall  be  reqjaired  by 
the  Secretary  of  the  Navy  to  perform;  and  thut  it  doea  by  no  . 
means  follow,  that  sofne  duties  appertaining  to  those  funds 
may  not  rightfully  be  imposed  on,  and  performed  by,  other 
clerks.  If  the  special  clerk  authorized  to  be  appointed  under 
the  act  of  1832  could  not  discharge  all  the  duties,  the  necessity 
of  the  case  would  justify  the  imposing  of  such  duties  as  he 
could  not  perform  on  some  other  clerk;  and  if,  by  the  regular 
course  of  proceeding  under  the  system  of  accounting  estab- 
lished by  law  and  by  the  nsage  of  the  department,  some  of  the 
clerical  duties  appertainitig  to  those  funds  could  not  be  per- 
formed in  the  office  of  the  Fwrth  Auditor ^  then  also  these  last- 
mentioned  duties  are  to  be  performed,  not  by  the  navy  pension 
and  navy  hospital  clerk,  but  by  some  clerk  in  the  Fourth  Audi- 
tor's office. 
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Mr.  Hanter's  claim  ia  entirely  distingnishable  from  that  of 
Mr.  Ragsdale.  The  latter  performed  all  the  duties  appertain- 
ing to  the  funda  mentioned  in  the  act  of  18329  which  were  re- 
qoired  of  him;  and  alao  perfiTnned  certain  duties  in  relation  to 
the  coast-survey — duties  which  were  not  within  the  purview 
of  his  office  as  created  and  defined  by  law,  and  which  were 
clearly  extra-official.  Mr.  Hunter  has  perfimned  certain  duties 
in  relation  to  these  funds,  in  the  Poorth  Auditor's  office;  and 
on  the  law  as  above  construed,  1  cannot  say  that  any  of  these 
duties  were  extra^offioial,  though  I  should  think  that  if  any  of 
them  were  not  included  within  the  range  of  the  powers  and 
duties  assigned  by  law  to  the  office  of  the  Fourth  Auditor,  they 
could  not  properly  be  imposed  by  him  on  any  of  his  clerks. 
This  brings  the  case  to  the  point  stated  in  my  opinion  of  the 
6th  ultimo,  which  will  be  found  to  be  in  accordance  with  the 
opinion  in  Mr.  Rag^dale's  case,  and  I  think,  also,  with  the  de- 
cisiona  of  the  Supreme  Oowt  of  the  United  States. 
I  have  the  honor,  &c.,  d&c, 

B.  F.  BUTLER. 

To  the  Secretary  of  the  Navy. 


APPOINTMENT  OP  MARKERS  OF  IMPORTED  GOODS. 

It  is  competent  for  the  sunreyor  of  a  port  to.  depute  inspectors  of  the  customs 
appointed  by  the  collector  of  customs  at  the  same  port,  with  the  approbation 
of  the  Secretary  of  the  Treasury,  to  act  as  markers. 

The  practice  that  has  prevailed  in  this  respect  since  1899  is  erroneous,  as  the 
act  of  that  year  does  not  forbid  the  assigning  to  inspectors  this  duty. 

Attornsy  GsNBRAt's.  Office^  . 

7M^w2a,1838. 
Sir:  I  have  had  the  honor  to  receive  yonr  letter  of  tlie  26di 
ultimo,  with  the  docuaients  enclosed  therein ,  and  will  proceed 
to  state  nvjf  view^  oa  the  question  ^i^hich,  after  examining  the 
documents  and  die  law,  I  suppose  waa  designed  to  be  referred 
to  me^  viz:  M  With  whom  is  vested,  by  law,  the  power  to  ap- 
point the  officers  of  inspection  usually  called  tnarker9y  on  whom 
is  imposed^  by  the  38th  and  39th. sections  of  the  general  ool« 
lection  act  of  the  2d  of  March,  1T99,  the  duty  of  inspecting  the 
landing  of  distilled  spirits,  wines,  and  teas,  and  marking  caskn 
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chestS;  vessels,  and  cases  containing  the  same — ^whether  in  the 
surveyor  or  the  collector  ?  ^' 

It  appears  from  the  reports  of  the  Comptroller  of  the  Treas- 
ury, that  from  1799  until  the  passage  of  the  act  of  the  7th  of 
May,  1822,  <<  to  establish  the  compensation  of  officers  of  the 
customs,  and  to  alter*  certain  collection  duties,  and  for  other 
purposes,"  the  duties  in  question  were  peribrmed  by  inspectors 
of  the  customs  appointed  originally  under  section  21,  by  ihe 
collector,  with  the  approbation  of  the  Secretary  of  the  Treas- 
ury; but  specially  deputed  by  the  surveyor,  under  section  38^ 
to  perform  these  duties;  and  that,  when  so  deputed,  they  were 
regarded  by  the  department  as  officers  of  inspection,  or  deputy 
inspectors  of  the  revenue,  under  the  general  superintendenoe 
and  direction  of  the  surveyor  or  inspector  of  the  revenue. 

I  assume  that  this  exposition  of,  and  this  practical  usage 
under,  the  act  of  1799  were  correct;  and,  indeed,  after  so  great 
a  lapse  of  time,  it  would  be  improper  now  to  overhaul  them, 
more  especially  as  they  do  not  appear  to  have  been  questioned 
by  the  department,  or  in  any  other  quarter.  If,  therefore,  this 
part  of  the  act  of  1799  has  not  been  varied  by  any  law  since 
passed,  I  shall  take  it  for  granted  that  the  construction  first 
given  to  it  ought  still  to  be  adhered  to.  The  14th  section  of 
the  act  of  May  7, 1822,  provides,  that  in  the  port  of  New  Yoric, 
and  in  certain  other  ports,  <'no  person  shall  be  an  inspector  who 
at  the  same  time  hMs  any  other  office  in  the  collection  of  the 
customs  in  either  of  the  said  ports."  At  the  time  of  the  pas- 
sage of  this  act,  the  persons  employed  in  the  special  duties 
above  named  had  acquired  in  the  larger  ports  the  appellation 
of  mcarkerSf  though  it  was  not  until  1836  that  they  were  ever 
spoken  of  in  any  act  of  Congress  by  that  name.  Immediately 
after  the  law  of  1822  the  question  arose,  whether  the  section 
above  quoted  prevented  the  further  employment  of  inspectors  of 
the  customs  in  the  enumerated  ports  to  perform  the  duties  in 
question;  and  it  appears  from  the  documents  before  me  that 
Comptroller  Anderson  decided  tliat  it  had  that  effect.  He  alao 
held  that  it  did  not  deprive  the  surveyor  of  the  power  of  depu- 
ting  persons  to  act  as  officers  of  inspection  or  deputy  inspectors 
of  the  revenue;  but  as  no  inspector  of  the  customs  could  act 
in  that  capacity  in  the  enumerated  ports^  he  came  to  the  con- 
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clusiton  that  the  original  appointment  belonged  >  from  the  neces- 
sity of  the  case^  wholly  to  the  surreyor.  Since  that  decision, 
it  appears  that  the  surveyors  in  the  enumerated  ports  have  ap- 
pointed the  inspectors  or  markers  referred  to,  exclusively  of  any 
intervention  by  the  collector,  and  without  submitting  such  ap- 
pointments to  the  Secretary  of  the  Treasury.  The  accuracy  of 
this  decision,  and  of  the  usage  founded  upon  it^  has  recently 
been  questioned  by  the  collector  of  the  port  of  New  York ;  and 
bis  views  have  been  presented  to  your  department  in  a  very 
full  U'gument,  supported  by  an  opinion  of  the  district  attorney 
of  the  southern  district  of  New  York ;  but,  after  mature  consid- 
eration^  the  present  Comptroller  of  the  Treasury  has  reaffirmed 
the  decision  of  his  predecessor,  and  exju'essed  a  decided  opin- 
ion that  the  appointment  belongs  exclusively  to  the  surveyor. 
I  infer,  however,  from  your  letter,  that  the  reasoning  of  the 
Comptroller  is  not  entirely  satis&ctory  to  your  mind^  inasmuch 
as  you  state  that  the  department  itself  has  doubts  as  to  the  cor- 
rectness of  the  practice  which  has  latterly  obtained .  This  con- 
sideration has  led  me,  in  my  examination  of  the  subject,  to  treat 
the  question  as  if  it  had  now  for  the  first  time  arisen  under  the 
act  of  1822,  and  to  lay  out  of  view  the  usage  had  under  it 
After  a  carefiil  and  deliberate  examination  of  the  subject,  I  am 
of  opimon  that  the  14th  section  of  the  aot  of  May  7, 1822,  does 
not  in  its  true  construction  forbid  the  assigning  to  inspectors 
of  the  customs  of  the  duties  to  be  performed  under  the  38th 
and  39th  sections  of  the  act  of  1799^  and,  consequently,  that 
this  subject  still  remains,  in  respect  to  the  enumerated  ports, 
as  well  as  the  other  ports,  on  the  same  footing  on  which  it 
stood  prior  to  the  passfige  of  the  act  of  1822.  I  found  this 
opinion  on  the  following  reasons: 

1.  The  section,  when  it  speaks  of  any  "other  office,"  can 
only  refer  to  distinct  and  known  offices  created  by  law^  and 
existing  in  May,  1822. 

2.  The  duties  of  inspecting  and  markings  to  be  performed 
under  the  38th  and  39th  sections  of  the  act  of  1799,  were  not 
in  1822  a  distinct  and  known  office  created  by  law.  These 
duties  are  merely  functions  to  be  performed  by  officers  created 
by  former  sections  of  the  act  of  1799,  and  devolved  on  them 
by  sections  38  and  39 — for  the  very  reason,  as  would  seem, 
that  Congress  did  not  then  think  it  necessary  to  create  a  dis- 
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tinct  office  for  the  sole  purpose  of  matkiog  casks^  Ac,  con* 
taining  imported  spirits,  wines,  and  teas. 

3.  No  power  is  given  in  the  act  of  1799  to  make  an  original 
appointment  to  any  officer,  except  that  by  section  22  he  is  an- 
thorized,  with  the  collector  and  naval  officer,  to  exercise  his 
functions,  powers,  and  duties,  ^<in  ca^es  of  occasional  and 
necessary  absence,  or  of  sickness,  and  not  otherwise^"  hy 
deputy,  to  be  constituted  under  his  hand  and  oeal.  The 
deputy  so  appointed  may  undoubtedly  perform  the  duties 
specified  in  the  38th  and  39th  sections,  which  'may. also  be 
lawfully  performed  by  the  surveyor  himself;  but  the  uniform 
construction,  as  I  understand,  of  the  act  of  1799  has  been,  that 
it  authorizes  the  appointment  of  only  one  deputy  fer  each  of 
the  officers  named,  in  section  22;  and  since  the  act  of  the  3d 
March,  1817,  which  empowers  the  collector,  (but  neither  of 
the  other  officers,)  with  the  aj^obation  of  the  Secretary  of  the 
Treasury,  to  employ  a  plurality  of  deputies,  it  must  be  consid* 
ered  as  settled,  beyond  controversy,  that  th^  surveyor  can  only 
appoint  a  singly  general  deputy.  And  it  was  probably  in  con* 
sequence  of  the  presumed  inability  of  the  surveyor  and  his 
general  deputy  to  perform,  especially  in  the  larger  pohs^  the 
several  duties  jprescribed  in  the  38th  and  39th  sections,  that 
Congress  authorized  the  surveyor  to  depute  and  employ  Ibr  that 
purpose  such  of  the  inspectors^  of  the  customs  us  he  might 
think  proper.  If,  therefore,  the  14th  section  of  the  act  of  May 
7, 1822,  prohibits  the  further  emplojrment  of  inspectors  of  tte 
customs  in  these  duties^  I  do  not  jSee  that  the  consequence 
supposed  by  the  Comptroller^  (Anderson,)  viz:  that  the  sur- 
veyor must  have  the  power  of  deputing  persona  in  their  stead, 
would  follow.  On  the  contrary,  if  the  inspectors  of  the  cos* 
toms  can  no  longer  be  employed^  it  would  seem  that  the  duties 
must  be  performed  by  the  surveyor  himself,  or  by  his  general 
deputy,  until  Congress  shall  make  further  provision  on  the 
subject.    • 

4.  It  is  against  all  sound  rules  of  interpretation  to  considM*  a 
statute  repealed  by  implication^  except  when  the  implication  is 
unavoidable;  and  still  more  objectionable  to  claim  by  implies- 
tion  a  power  of  appointment.    There  is  the  more  force  in  the 

pplication  of  these  rules  to  this  case,  inasmuch  as  Congress^ 
in  the  act  of  1799^  have  not  given  an  absoittte  power  of  appoint- 
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ment  to  any  one  of  the  officers  connected  with  the  customs^ 
except  in  the  cafe  of  their  general  deputies.  The  power  of 
appointing  weigiiers,  gangers,  measurers,  and  inspectors,  given 
in  express  terms  to  the  collector,  is  carefully  subjected  to  the 
supervision  of  the  head  of  the  Treasury  Department^  without 
whose  approbation  no  one  of  those  officers  can  be  appointed. 
Had  the  duty  of  marking,  under  the  39th  section,  then  been 
regarded  as  sufficiently  important  to  require  the  creation  of  a 
distinct  office  of  marker,  it  is  to  be  presumed  that  his  appoint* 
ment  would  have  been  placed  on  the  same  footing  as  that  of 
analogous  officers:  that  is  to  say,  that  it  would  have  been  con- 
ferred on  the  collector,  subject  to  the  approbation  of  the  depart* 
ment.  It  is  a  formidable  (and,  as  I  think,  conclusive)  objec* 
tion  to  the  implied  power  given  by  the  decision  of  1622  to  the 
surveyor,  diat  it  not  only  repeals  by  implication,  and  without 
due  n^essity,  the  provisions  of  the  act  of  1799,-  but  withdraws 
from  the  supervieion  of  the  department  the  appointment  of  those 
officers,  contrary -to  the  original  design  of  Congress,  evinced 
by  the  act  of  1799,  and  never  since  clearly  relinquished. 

It,  therefore,  appears  to  me  that  the  construction  given  by 
the  Comptroller  in  1822  to  the  fourteenth  section  of  the  act  of 
May  7, 1822,  was  erroneous. 

I  have  looked  through  the  laws  subsequent  to  1822,  but  do 
not  find  any  provision  varying  the  state  in  which  the  subject 
then  stood.  The  allusion  in  the  aj^ropriation  act  .of  July  4, 
1836,  to  persons  employed  to  perform  the  services  in  question^ 
by  the  name  of  ^^nuirAert,"  was  not  intended  to  create,  and  is 
insufficient  to  create,  a  disdnct  offiMse;  and  the  like  remariE  is 
applicable  to  a  similar  mention  of  them  contained  in  the  ap- 
propriation act  of  March  3, 1837. 

Although  1  have  come,  with  satisfoction  to  my  own  mind, 
to  the  conclusion  above  stated,  I  think  it  proper  to  add,  (having 
reference  to  the  difficulty  of  the  subject  and  the  usage  that  has 
prevailed  since  1822,)  that  this  is  one  of  those  cases  in  which 
an  explanatory  law  may,  with  great  propriety,  be  solicited  from 
Congress. 

I  am;  sir,  d&c.,  &c., 

B.  P.  BUTLER. 
To  the  SmcBsn^ASLY  of  thb  Teba8vst. 
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ENTRY  OP  PACK  LOTS  IN  LOUISIANA. 

t 
T^e  right  to  enter  back  lota  ia  not  United  to  pn^rietora  whoae  landa  front  on 
navigable  streams.    If  there  be  a  perennial  flow  of  water,  they  may  be  rivers, 
creeks ,  bayous ,  or  water-courses ,  within  the  meaning  of  the  law.    (See  Roman 
Civil  Law,  Digest,  book  43,  title  12.) 

Attobney  General's  Office, 

July  a,  1839. 

Sir:  In  the  case  of  Francis  Surget,  some  time  since  referred 
to  me  for  my  opinion,  under  the  act  of  June  15, 1832,  au&or* 
izing  the  inhabitants  of  Louisiana  <^to  enter  the  back  lots," 
it  appears  that  his  apjdication  fer  such  lots  has  been  denied  on 
the  ground  that  they  are  reported  as  fit  for  cultivation  and  as 
bordering  on  a  bayouj  and,  therefore,  within  the  first  proviso, 
which  declares  that  the  right  of  pre  emption  ^' shall  not  extend 
so  far  in  depth  as  to  include  lands  JU  for  cultivation  bordering 
on  another  river,  creek,  bayou,  or  water  course."  Mr.  Sui^t, 
however,  alleges  that  the  bayou  in  question  is  at  no  time  naT* 
igable,  it  nearly  dry  in  the  summer  months,  and  is  fiist  filling 
up;  and  he  therefore  objects  that  it  is  not  such  a  stream  or 
water-course  as  is  contemplated  by  the  proviso;  and  the  ques- 
tion proposed  to  me  is.  Whether,  if  such  be  the  character  of  the 
bayou,  the  lands  bordering  on  it  will  be  excluded  from  entry 
as  back  lots? 

The  description  in  the  enacting  clause  of  the  act  of  June  15, 
1832,  is  precisely  the  same  as  that  in  the  proviso  above  quoted; 
the  right  to  enter  back  lots  being  only  given  to  the  owners  of 
lands  ^<  bordering  on  any  river,  creek,  bayou,  or  water-course." 
The  construction  of  the  words,  whether  with  reference  to 
the  enacting  clause  or  to  the  proviso,  must,  therefore,  be  the 
same.  And  the  counsel  for  Mr.  Surget  have  cited  numerous 
laws  of  a  similar  description,  previously  passed,  in  which  the 
same  phraseology  has  been  used,  and  have  submitted  various 
arguments  to  show  that  by  these  several  terms  Congress  has 
always  intended  namgahle  streams,  and  no  others.  There  is 
much  force  in  these  arguments.  But  I  do  not  find  the  word 
^^  navigable y^^  or  any  equivalent  word,  in  any  of  these  laws; 
and  have  not  sufiicient  evidence  of  the  practical  construction 
given  to  them  to  derive  any  aid  from  this  source.    After  ma- 
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ture  consideration,  I  cannot  think  it  consistent  with  just  rules 
of  construction  to  restrict  the  benefits  of  the  act  of  1832  to  those 
persons  whose  lands  front  on  water-courses  which  are  naviga- 
We,  and  to  exclude  from  the  enacting  clause  those  proprietors 
whose  lands  border  on  unnavigable  streams.  But,  though  I 
cannot  think  it  proper  to  interpolate  the  word  ^'  navigable^'*  in 
this  statute,  I  am  clearly  of  opinion  that,  unless  there  be  a  pe- 
rennial flow  of  water,  the  stream  cannot  be  a  "  river,  creek, 
bayou,  or  water-course,' *^  within  the  meaning  of  the  law.  The  • 
facts  of  the  present  case  not  being  distinctly  presented,  I  can- 
not say  whether  the  bayou  in  question  is  of  this  latter  charac- 
ter; and  will  merely  add,  that  the  distinctions  laid  down  in  the 
Roman  civil  law  (Digest,  book  43, 4itle  12,)  are  probably  as 
accurate  as  any  that  can  be  stated^  According  to  them,  to 
constitute  a  river  Or  other  running  stream,  as  contradistin- 
guished from  a  torrent  or  temporary  water  course,  the  flow  of 
water  must  be  perpetual — during  the  summer  as  well  as  in  the 
winter;  though  if  a  stream,  which  usually  flows  during  sum- 
laer  as  well  as  winter,  happens  to  be  dried  up  during  summer 
by  some  special  cause,  it  will  not  the  less  be  perennial.  And 
so,  on  the  other  hand,  if  a  stream  which  usually  flows  only 
during  winter  happens  to  run  during  a  particular  summer,  it 
must  yet  be  considered  a  mere  torrent. 

I  am,  sir,  &c.,  &c., 

B.  F.  BUTLER. 
To  the  Secretary  of  the  Treasury. 

PAY  OF  OFFICERS  SERVING  IN  A  GRADE  HIGHER  THAN  THEIR 

RANK. 

An  officer  who,  in  point  of  fact,  temporarily  performs  the  duties  belonging  to 
an  office  of  higher  grade,  is  entitled  to  the  compensation  allowed  to  such 
higher  grade,  even  though  his  appointment  may  not  have  conformed  in  all 
respecte  to  the  requirements  of  the  regulations. 

Any  office  in  the  service  is  higher  in  grade  than  any  other  office  the  pay  of 
which  is  less,  however  disconnected  it  may  be. 

Attorney  General's  Office^ 

July  10,  1838. 
Sir:  In  answer  to  the  questions  proposed  to  me  in  the  case 
of  Charles  L.  Wood,  referred  to  me  by  your  letters  of  the  18th 
Vol.  m— 22 
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and  25th  of  May  last^  I  have  the  honor  to  state  that^  in  my 
opinion  9  an  officer  who^  in  point  of  fact  ^  temporarily  performs 
the  duties  belonging  to  an  office  of  higher  grade,  is  entitled  to 
the  compensation  allowed  to  such  higher  grade,  even  though 
his  appointment  may  not  have  conformed  in  all  respects  to  the 
requirements  of  the  regulations.  Those  requirements  are  di- 
rectory to  the  officers  having  the  power  of  making  the  tempora 
ry  appointments;  and  their  omission  to  pursue  them  may,  in 
some  cases,  not  only  subject  them  to  censure^  but  invalidate  the 
acts  of  the  person  performing  the  duties  of  that  higher  grade. 
As  a  general  rule,  however,  his  acts  will  be  valid,  if  he  per- 
forms them  under  the  direction  of  his  immediate  commander; 
and  so  that  he  actuaUy  performs  the  duties  of  the  grade,  to  which 
he  is  assigned  by  that  commander,  I  think  he  is  entitled,  under 
the  act  of  1835,  to  the  pay  of  that  grade. 

I  am  also  of  opinion  that  it  is  not  necessary  th^re  should  be 
a  direct  gradation  or  connexion  between  the  two  offices.  Any 
office  in  the  service  is  higher  in  grcule,  within  the  meaning  of 
this  law,  than  any  other  office,  however  disconnected,  thejpi^ 
of  which  is  less. 

I  have  the  honor,  ^c,  d&c, 

B.  P.  BUTLER. 

To  the  Secretary  of  -the  Navy. 


PENSIONS  TO  WIDOWS  AND  ORPHANS  OF  NAVY  OFFICERS. 

Upon  a  re-examination  of  the  several  acta  giving  pensions  to  the  widows  and 
children  of  officers  having  died  of  wounds  received  whilst  in  the  line  of  their 
duty,  it  is  decidko  that  the  death  must  have  occurred  whilst  the  officer  was  in 
service  in  order  to  entitle  the  widow  and  children  to  the  bounty. 

Attorney  General's  Office, 

JiUy  10,  1838. 
Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  16tb 
of  May  last,  in  relation  to  the  case  of  Peter  Gordon,  and  other 
cases  arising  under  the  navy  pension  laws. 
Supposing^  when  I  ^entered  on  the  examination  of  the  case 
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of  GorfLon,  as  presented  in  your  letter  of  the  6th  of  February, 
that  the  question  must  have  been  settled  by  the  practice  of  the 
department,  I  called  on  the  experienced  chief  clerk,  Mr.  Boyle, 
fer  information  on  this  head;  and  understood  him  to  say  that 
instances  had  occurred,  maey  years  since,  in  which  pensions 
had  been  allowed  to  the  widows  and  children  of  persons  who^ 
after  their  discharge  from  service,  had  died  of  wounds  received 
in  the  line  of  their  duty  before  their  discharge.  There  being 
nothing  in  the  acts  of  1813  or  1814  which  expressly  confined 
the  death  to  the  period  of  service;  and  conceiving,  too,  that  a 
seaman  who  receives  a  wound  in  the  line  of  his  duty,  just  be* 
fore  the  expiration  of  his  period  of  service,  which  proves  fatal 
after  that  period,  is  within  the  general  equity  of  the  system;  1 
was  desirous  to  sustain,  so  far  as  I  could,  the  liberal  interpre- 
tation of  the  acts,  which  I  understood  had  been  given  by  the 
department  in  former  cases.  This  explanation  will,  in  some 
measure,  account  for  the  guarded  manner  in  which  my  reply 
was  drawn. 

The  several  provisions  referred  to  in  your  letter  of  the  15th 
of  May  are  certainly  calculated  to  excite  doubts  as  to  the  cor- 
rectness of  the  impression  stated,  in  my  former  conununication; 
and  I  have,  therefore,  re-examined  the  case,  and,  on  looking 
into  all  the  laws  which  relate  to  the  general  subject,  and  con- 
sidering the  force  of  the  word  ^^ officer  ^^  in  the  act  of  January 
20, 1813,  and  of  the  word  "  belonging  "  in  the  second  section 
of  the  act  of  March  4, 1814, 1  am  of  opinion  that,  on  the  true 
construction  of  the  acts  in  question,  the  death  must  take  place 
while  the  party  is  in  service.  If  he  dies  after  his  discharge,  it 
is  not  <^  an  officer  of  the  navy  or  marines,^'  nor  "an  officer, 
seaman,  or  marine  belonging  to  the  navy  of  the  United  States," 
who  is  killed  or  dies;  but  a  person  who  has  been  such  officer, 
seaman,  or  marine.  The  idea  that  the  death  must  have  oc« 
carred  in -the  service,  was  evidently  entertained  by  Congress^ 
when  they  passed  the  continuing  acts  of  May  23, 1828,  and 
June  28, 1832,  which  may  be  regarded  as  a  legislative  oon- 
struction  of  the  acts  of  1813  and  1814;  and  when,  in  addition 
to  this,  we  have  the  express  provision  of  the  act  of  March  3, 
1817,  confining  the  death  to  the  period  of  service,  I  am  now 
satisfied  (though  I  confess  I  see  no  great  justice  in^such  a  re- 
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striction)  that  these  acts  were  intended  to  be  confined  in  the 
same  way. 

I  am,  sir,  &c.;d&c.; 

B.  F.  BUTLER. 
To  the  Secretary  of  the  Navy. 


FORAGE,  AND  EamVALENTS  IN  MONEY. 

A  captain,  entitled  to  keep  three  horses  only,  can  only  draw  forage  in  kind^ 
or  claim  an  equivalent  in  money,  for  that  number;  and  if  he  draw  for  horses 
belonging  to  the  United  States,  it  must  be  deducted  from  that  number. 

Attorney  General's  Office, 

July  11,  1838. 

Sir:  I  have  considered  the  claim  of  Captain  Fowle,  referred 
to  me  by  your  letter  of  the  27th  ultimo. 

Assuming  that  throe  horses  are  all  which  the  rank  of  Cap* 
tain  Fowle  entitled  him  to  keep,  and  I  should  then  be  of  opin« 
ion  that  he  can  only  draw  forage  in  kind,  or  claim  an  equiva- 
lent in  money,  for  that  number  in  the  aggregate;  and  that  the 
horses  for  which  he  drew  forage  in  kind,  whether  belonging 
to  the  United  States  or  to  himself,  must  be  deducted  from  the 
aggregate  number.  I  cannot  think  the  law  intended  to  permit 
an  officer  to  draw  forage  in  kind,  for  one  or  more  horses  be- 
longing  to  the  United  States;  and  then  to  claim  an  equivalent 
for  forage  in  money,  for  the  whole  number  of  horses  he  may 
be  entitled  to  keep,  although  he  may  actually  keep  that  num- 
ber in  addition  to  the  government  horse  or  horses  employed  by 
him. 

It  appears,  however,  by  the  Auditor's  endorsement,  that  the 
paymaster  general  is  inclined  to  think  that  the  claim  should  be 
allowed.  He  is  certainly  much  better  qualified  to  decide  on 
a  question  of  this  kind,  than  any  mere  la^^er  can  be^  and  if 
the  point  has  been  settled  by  the  usage  of  the  army,  the  doubts 
above  expressed  ought  not,  perhaps,  to  deprive  Captain  Fowle 
of  an  emolument  enjoyed  by  army  officers. 
I  have  the  honor,  &c.,  &c., 


B.  F.  BUTLER. 


To  the  Secretary  op  the  Navy. 
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dualifications  of  Banks  for  Depoaitet. 

aUAUFICATIONS  OF  BANKS  FOR  DEPOSITES. 

All  banks  are  disquidified  to  be  selected  as  banks  of  deposite  which  shall  have ' 
issued  or  paid  out  any  note  or  bill  of  their  own  or  other  banks  of  a  less  de- 
nomination than  fire  dollars.* 

Attorney  General's  Office, 

July  13, 1838. 
Sir:  In  reply  to  the  question  proposed  to  me  in  your  letter 
of  the  11th  instant,  I  have  the  honor  to  state,  that,  in  my  opin- 
ion, the  issuing  and  paying  out  of  the  notes  or  bills  of  other 
corporations  besides  banks,  or  of  individuals,  of  a  less  denom- 
ination than  five  dollars,  will  disqualify  any  bank  for  selection, 
under  the  act  of  June  23,  1836,  as  a  depository  of  the  public 
money.  The  clause  of  the  fifth  section  of  that  law,  on  which  - 
the  question  arises,  is  framed  in  general  terms;  it  prohibits  the 
employment  of  any  bank  which,  after  the  4th  of  July,  1836, 
shall  have  issued  or  paid  out  ^'  any  note  or  bill  of  a  less  denom- 
ination  tlian  five  dollars;"  without  saying  whether  such  notes 
or  bills  shall  be  those  of  the  bank  itself,  or  of  any  other  bank, 
or  the  notes  or  bills  of  other  corporations  or  of  private  bankers. 
The  design  of  the  provision  evidently  was,  to  prohibit  the  em- 
ployment of  those  banks  which  should  put  in  circulation  any 
notes  or  bills  of  any  description  whatever,  to  be  passed  and 
circulated  as  money,  of  a  denomination  less  than  five  dollars; 
and  to  prevent  evasion,  as  well  as  to  comply  with  the  general 
terms  of  the  law,  it  must  be  held  to  apply  to  every  bank  which, 
after  the  time  fixed  by  law,  shall  issue  or  pay  out  any  note  or 
bill  of  the  prohibited  denominations,  no  matter  by  what  au- 
thority or  by  whom  such  note  or  bill  may  have  been  made. 

I  am,  sir,  d&c,  &c., 

B.  P.  BUTLER 

To  the  Secretary  of  the  Treasury. 
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ALLOWANCES  TO  COMMANDERS  OP  MARINES. 

An  officer  in  the  actual  command  of  any  number  of  men  sufficiently  large  to 
constitute  a  detachment  of  marines,  aceordin?  to  the  usage  of  the  Navy  De- 
partment, wiU  entitle  him  to  the  allowance  given  in  the  9d  section  of  the  act 
of  March  2, 1827. 

Attorney  General's  Office, 

/w/y21,1838. 

Sir:  In  reply  to  the  question  proposed  in  your  letter  of  the 
17th  instant,  I  have  the  honor  to  state,  that,  in  my  opinion,  the 
actual  command  of  any  number  of  men  sufficiently  large  to  con- 
stitute, acpording  to  the  usage  of  the  Navy  Department,  a  cfe- 
taehment  of  marines,  will  entitle  the  commander,  who  is  re* 
dpk>nsible  for  the  care  of  their  clothing,  &c.,  to  the  allowance 
^ven  in  the  2d  section  of  the  act  of  March  2, 1827,  the  benefit 
of  which  section  was  extended  to  the  marine  corps  by  the  act 
of  June  30,  1834.  The  opinion  to  which  the  Second  Comp- 
troller refers,  was  in  part  founded  on  the  fact  that  in  the  act  of 
1798,  organizing  the  marine  corps,  the  word  ^^  detachment  ^^ 
is  used  as  substantially  synonymous  with  "  company;  "  and  in 
accordance  with  this  idea,  I  think  that  any  body  of  marines 
large  enough  to  constitute  a  detachment,  according  to  the  usage 
of  the  service,  and  actually  known  and  regarded  as  such, 
whether  its  numbers  be  equal  to  the  legal  complement  of  a 
company  of  infantry,  or  be  less  than  that,  must  be  deemed  a 
detachment  or  company  for  the  purposes  of  the  present  ques- 
tion. 

As  I  know  of  no  precise  limit  to  be  assigned  to  a  detach- 
ment of  marines,  I  cannot  give  a  more  definite  answer  to  your 
question;  and  I  trust  the  general  rule  above  stated  will  be  found 
amply  sufficient  to  dispose  of  the  subject. 

I  am,  sir,  &c.,  &c., 

B.  F.  BUTLER. 
To  the  Secretary  of  the  Navy. 
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Duty  of  President,  Register,  and  Receiyer,  d^c. 

DUTY  OP_  PRESIDENT,   REGISTER,   AND    RECEIVER,  IN    RE- 
SPECT TO  DE  FERIOT. 

The  register  and  receirer,  under  the  power  given  to  them  in  the  12th  section  of 
the  act,  may  examine  the  claim  of  De  Feriot,  and  the  evidence  on  which  it  was 
founded,  for  the  purpose  of  ascertaining  whether  it  was  founded  on  a  real  or 
fabricated  grant,  and  also  for  the  purpose  of  ascertaining  whether  or  not  the 
confirmation  was  fraudulently  obtained;  and,  if  satisfied  that  fraud  has  been 
practised,  they  ought  not  to  make  the  survey  nor  issue  the  certificate. 

The  President  may  withhold  a  patent  in  such  case^  even  though  a  certificate  ihall 
have  been  issued. 

In  caae  of  an  equitable  claim  in  favor  of  an  innocent  purchaser,  the  land  should 
be  reserved  from  sale  in  order  to  give  him  opportunity  to  apply  to  Congress. 

Attornbt  General's  Office, 

July  2ly  1838. 

Sir:  It  appears  from  the  documents  in  the  De  Feriot  case, 
referred  to  me  by  your  letter  of  the  2d  of  May  last,  that  the 
register  and  receiver,  who  had  been  applied  to  for  a  survey 
and  certificate  under  the  12th  section  of  the  act  of  March  3, 
1819,  have  declined  making  the  survey,  or  issuing  the  certi- 
ficate, on  the  ground  that  the  Spanish  grant  produced  before 
the  commissioners  by  De  Periot's  agent  was  ^fabricated  and 
fiaudulent,  and  that  the  confirmation  thereof  was  procured  by 
fraud.  It  also  appears  that  certain  parties  who  have  acquired 
De  Feriot's  title,  to  a  part  of  the  tract  confirmed  to  him  by  the 
commissioners,  have  applied  to  the  General  Land  Office  for  an 
order  on  the  commissioners  to  make  the  survey  and  issue  the 
certificate,  with  a  view  of  obtaining  a  patent  for  the  portion 
claimed  by  theoi.  They  do  not  deuy  the  suggestion  of  fraud, 
bat  allege  that  they  are  bona  fide  purchasers,  for  a  valuable 
consideration!  without  notice  of  the  fraud;  that  they  purchased 
on  the  strength  of  the  commissioners'  confirmation;  and  have, 
moreover,  made  large  and  expensive  improvements  on  the  pre- 
mises, the  possession  of  which  was  transferred  to  them  by 
De  Feriot  at  the  time  of  their  purchase;  and  they  therefore  insist 
that,  if  a  patent  be  necessary  to  complete  th^ir  title,  it  ought 
to  be  issued  to  them,  notwithstanding  the  discovery  of  the 
fraud  charged  upon  De  Feriot. 

In  the  paper  marked  A,  referred  to  in  your  letter,  sevetel 
questions  are  stated  on  which  you  request  my  opinion;  but,  as 
the  tnatteir  now  pending  may  be  disposed  of^  so  fhr  as  the  de- 
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partment  is  concerned,  by  a  reply  to  the  last  of  those  questions,. 
I  shall  confine  myself  thereto.  It  is  asked,  "whether  the 
register  and  receiver  ought  to  caude  a  survey  to  be  made,  and 
to  issue  a  certificate,  if  satisfied  of  the  existence  of  the  fraud? 
and  if  th«  survey  be  made,  and  the  certificate  issued,  whether 
the  President  ought  to  issue  a  patent?  " 

I  incline  to  the  opinion  that  the  register  and  receiver,  under 
ibe  power  given  to  them  in  the  12th  section  of  the  act,  may 
examine  the  claim  of  De  Feriot,  and  the  evidence  on  which 
it  was  founded,  for  the  purpose  of  ascertaining  whether  it  was 
founded  on  a  real  or  fabricated  grant,  and  also  for  the  purpose 
of  ascertaining  whether  or  not  the  confirmation  was  fraudu- 
lently obtained;  and  that  if  they  are  satisfied  of  the  fraud 
alleged  to  have  been  practised  in  the  present  case,  they  ought 
not  to  be  required  to  make  the  survey  or  issue  the  certificate. 
But,  however  this  may  be,  I  am  clearly  of  opinion  that,  even 
if  the  certificate  had  been  issued,  it  would  still  be  competent 
for  the  department  and  the  President  to  withhold  the  patent, 
provided  they  shall  be  satisfied  that  the  claim  was  founded  in, 
and  confirmed  by,  fraud.  The  discovery  of  frauds  of  this 
nature  has  always  been  regarded  in  this  office^  and  I  believe 
also  in  tlie  General  Land  Office,  as  a  sufficient  reason  for  sus- 
pending the  emanation  of  the  patent  (even  though  it  may  be 
applied  for  by  a  purchaser  not  implicated  in  the  fraud)  until  a 
judicial  investigation  can  be  had^  or  the  direction  of  Ck)ugress 
be  received.  If  there  be  any  doubt  in  point  of  fact  as  to  the 
existence  of  the  alleged  fraud,  it  would  seem  to  be  the  duty  of 
the  United  States  to  institute  some  judicial  proceeding  in  which 
the  subject  can  be  investigated  and  decided;  and ,^  if  there  be 
equitable  claims  on  the  part  of  the  purchasers  not  conusant  of 
the  fraud,  it  would  be  proper  not  to  ofifer  the  lands  for  sale 
until  opportunity  shall  have  been  afforded  to  such  purchasers 
to  apply  to  Congress  in  the  premises. 

Among  other  grounds  insisted  on  by  the  agent  of  the  present 
applicants,  it  is  claimed  by  them  that,  under  the  act  of  1819^ 
the  legal  estate  was  vested  in  De  Feriot,  and  that  purchasers 
from  him  now  hold  that  title,  and  may  protect  themselves  on 
the  ground  that  they  had  no  notice  of  the  alleged  fraud.  If 
the  legal  title  passed  by  the  act  of  1819^  and  has  come  to  the 
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present  claimants,  as  contended^  it  cannot  be  necessary  to  the 
ibrmal  completion  of  their  title  that  they  should  receive  a  pat- 
ent. The  argument;  therefore,  if  well  founded,  proves  too 
much  for  the  present  application,  which  is  for  a  patent;  and 
for  that  reason^  as  well  as  the  reason  above  stated,  I  forbear  to 
enter  into  the  question* 

I  am,  sir,  dec.,  d&c, 

B.  F.  BUTLER. 

To  the  Secretary  op  the  Treasury. 


ACCOUNTS  AND  ACCOUNTING  OPFtCERS. 

The  accounting  officers  of  the  treasury  may  allow  an  account,  if  it  be  a  just  one, 
of  Charles  J.  IngersoU,  district  attorney  of  the  eastern  distrietof  Pennsylrania, 
notwithatanding  his  having  been  sued  by  the  United  States  for  various  bonds 
placed  in  his  hands  for  collection,  for  moneys  received  thereon,  and  for  other 
moneys,  (his  account  not  having  been  set  off  in  the  suit,)  and  a  judgment  re- 
covered by  the  United  States  against  him  for  $3,975  7H,  the  same  as  if  it  were 
presented  prior  to  the  institution  of  that  suit,  as  the  said  account  was  a  matter 
separate  and  distinct  from  the  subject-matter  of  the  suit,  and  a  set-off  not 
having  been  required  to  be  made. 

Attorney  General's  Office, 

August  6,  1838. 

Sir  :  I  proceed  to  state  my  opinion  on  the  question  proposed 
to  me  in  your  communication,  transmitting  for  my  examination 
the  papers  relating  to  a  claim  of  Charles  J;  Ingersol],  esq.^ 
former  district  attorney  of  the  United  States  for  the  eastern 
district  of  Pennsylvania;  and  which  question^  as  stated  by 
you,  is^  ^^  whether  the  claim,  if  equitable  and  just,  can  be 
legally  allowed  by  the  accounting  oflBcer  of  the  department?" 

To  understand  the  force  of  this  question,  and  to  be  prepared 
to  answer  it  accurately,  we  must  first  carefully  attend  to  the 
circumstances  out  of  which  it  arises,  and  to  the  present  posture 
of  tlie  general  matters  of  account  with  which  it  is  connected. 

It  appears  from  the  official  communications  from  the  office 
of  the  First  Comptroller  and  the  First  Auditor  of  the  Treasury, 
and  the  other  papers  referred  to  me,  that  Mr.  IngersoU  stood 
charged  on  the  books  of  the  treasury  with  various  large  sums, 
£)r  bonds  placed  in  his  hands  for  collection,  and  for  moneys 
received  thereon,  and  other  moneys^  from  April,  1815,  to  April, 
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1809;  that  he  w&s  credited  oti  those  books  with  sundry  large 
sums  from  time  to  time  accounted  for  to  the  United  States; 
that  he  had  presented  various  claims  against  the  United  States 
for  settlement  at  the  treasury ,  which  had  been  disallowed  by 
the  accounting  officers;  and  that,  under  these  circumstances^  a 
heavy  balance  appeared  to  be  due  from  him  to  the  United 
States.  In  this  state  of  the  accounts,  Mr.  IngersoU,  in  Septem- 
ber, 1830,  by  a  letter  addressed  to  the  Comptroller,  invited  that 
officer  ^^to  lose  no  time  in  causing  suit  to  be  instituted  against 
him,  in  order  that  the  matter  drawn  in  controversy  might  re- 
ceive judicial  determination;"  and,  as  the  accounts  were  suf- 
ered  to  remain  unliquidated  and  without  suit,  Mr.  Ingersoll,  in 
1836,  again  requested  the  Comptroller  ^^that  he  would  direct  a 
suit  to  be  brought  without,  further  delay."  A  suit  was  then 
instituted  in  the  district  court  of  the  United  States  for  the  east- 
ern district  of  Pennsylvania,  and  fully  tried  before  Judge  Hop- 
kinson  in  March,  1837.  On  the  trial,  the  district  attorney 
claimed  a  balance,  according  to  the  treasury  transcripts,  of 
$37,981  71  principal,  and  $38,699  29  interest;  or  the  aggre- 
gate sum  of  $76,491.  Mr.  Ingersoll  went  into  proof  of  the 
various  credits  which  had  been  claimed  by  him  at  the  treas- 
ury, and  rejected  by  the  accounting  officers;  and  succeeded  so 
far  as  to  satisfy  the  jury  that  the  United  States  were  only  enti- 
tled to  recover  $3,975  78,  for  which  sum  they  found  a  verdict 
for  the  plaintiffs. 

As  an  oflfeet  to  the  debt  established  by  this  verdict,  Mr.  In- 
gersoll soon  afterwards  presented  at  the  treasury  an  account 
against  the  United  States,  for  attorney'^s  fees  in  various  suits 
instituted  on  duty  bonds  in  the  years  1827,  1828,  and  1829; 
which  fees  were  not  collected  from  the  parties,  amounting  in 
the  whole  to  f  2,93?  69,  and  claimed  to  be  allowed  this  amount. 
On  referring  the  account  for  taxation  in  detail  to  Judge  Hop- 
kinson,  it  was  taxed  by  him  at  $1,905  13.  l^he  ground  <m 
which  this  claim  was  made  after  the  verdibt  stated,  was,  that 
the  account  had  been  rejected  as  a  set-off  at  the  trial,  becacfse 
It  'did  not  appear  that  it  had  been  previously  presented  at  the 
•treasury  and  dimU&wed  by  the  accounting  officers;  and,  as  the 
First  Auditor  of  the  Trestsury  had  doubts  whether  credits  cduld 
or  ought  to  be  allowed  «fter  trifeii  and  judgment,  which,  by 


Digitized  by  VjOOQIC 


TO  THE  SECRETARY  OF  THE  TREASURY.   347 

AccountB  and  Aceounting  Officers. 

proper  vigilance  and  attention^  might  have  been  given  in  evi- 
dence and  adjudicated  on  the  trial,  he  applied  for  instractions 
to  the  Comptroller.  That  officer  decided  that  the  claim,  what- 
ever might  be  its  justice  in  other  respects,  could  not,  with  pro- 
priety, be  allowed  by  the  accounting  officers,  even  if  they  pos- 
sessed the  power  to  relieve  in  any  case  against  the  effect  of  a 
recovery.  He  observes,  in  his  reply  to  die  Auditor,  that  the 
verdict  and  judgment  were  conclusave  upon  the  United  States, 
so  thlit  no  charge  could  be  made  by  the  accounting  officers 
against  Mr.  Irigersoll  upon  any  of  the  rejected  items  in  the 
treasury  report,  on  which  the  suit  was  founded ;  that,  as  the 
jJaintiffs  were  thus  concluded,  there  would-be  no  justice  or 
reciprocity  if  the  defendant,  after  taking  his  chances  with  the 
jury,  of  reducing  the  plaintiff's  claim,  was  afterwards  allowed 
to  set  up  other  claims,  and  to  receive  credit  therefor,  which 
claims  might  have  been  presented  in  the  isuit;  that  the  judg- 
ment being  un^ppealed  from,  must  be  considered  conclusive 
as  to  all  matters  in  controversy  in  the  suit  upon  which  it  was 
rendered ;  that  the  accounting  officers  have  no  authority  to  re- 
examine any  of  the  matters  so  decided;  nor  to  relieve  from  any 
supposed  hardship  which  might  ensue,  especially  where  there 
had  been  no  surprise,  but  abundant  time  and  opportunity  to 
obviate  any  such  result;  that,  if  the  court  erred  in  rejecting 
Hr.  Ingersoll's  claim,  the  law  provided  him  an  appropriate 
remedy;  whilst,  on  the  other  hand,  if  its  decision  was  correct^ 
(as  was  admitted  in  the  present  case,)  no  authority  short  of 
Congress  could  give  the  relief  sought  by  the  defendant. 

In  addition  to  the  differences  of  opmion  between  the  claim- 
ant and  the  Comptroller,  in  respect  to  the  power  of  the  ac- 
counting offiders,  there  is  also  a  difference  between  them  in 
regard  to  a  question  of  fact.  Mr.  IngersoU  states  that  the  claim 
fdt  these  costs  had  been  presented  by  him  at  the  treasury  befote 
the  suit,  btit  without  proof;  and  that,  for  want  of  proof,  it  was 
disallowed  by  the  accounting  officers;  that,  being  excluded 
from  consideration  at  the  tibial,  he  Was  not  allowed  to  offer  his 
proof  of  its  justice  to  the  jury;  and  that  it  therefore  never  was 
passed  upon  by  any  officer,  fiscal  or  judicial,  tntil  after  the 
trial.  The  Comptroller,  however,  transmits  a  report  from  one 
of  the  officers  Of  his  department,  who  certifies  that  he  cannot 
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discover  that  the  bill  of  costs  or  claim  now  under  consideration, 
being  the  abstract  marked  A,  has  ever  been  presented  to  the 
accounting  officers  for  allowance  or  payment;  and  that  the  first 
intimation  of  the  existence  of  the  claim  is  to  be  found  only  in 
the  notice  given  by  Mr.  Ingersoll  to  the  district  attorney,  im- 
mediately preceding  the  trial  of  the  cause,  in  the  words — 
"Fees  not  taxed,  but  taxable." 

It  is  not  my  province  to  settle  questions  of  fact  arising  on 
papers  referred  to  me;  but,  in  the  present  instance,  I  think  it 
proper  to  state,  that,  from  the  documents  before  me,  neither  of 
the  above  statements  is  precisely  correct.  It  appears  from  the 
certified  transcript  of  the  account  of  Mr.  Ingersoll,  stated  on 
the  30th  of  August,  1836,  (which  transcript  was  used  at  the 
trial,  and  is  now  in  my  hands,)  that  at  the  loot  of  the  account 
is  the  following  entry:  "  C.  J.  Ingersoll,  esq.,  late  United  States 
district  attorney,  claims  credit  for  the  foUowing  sums,  which  are 
disallowed,  viz:" — and  then  follow  various  claims  for  specific 
sums,  with  the  reasons  briefly  stated  for  their  disallowance; 
after  which  is  the  following:  "  Various  attorney's  fees  due  from 
the  plaintiffs  to  defendant,  not  taxed,  but  taxable — amount  be- 

lieved  to  be ,"  on  which  is  the  following  remark  of  the 

accounting  officer:  "[no  amount  put  down.]"  It  would  ap- 
pear, then,  that  a  claim,  in  blank  as  to  the  amount,  and  with- 
out any  specification  as  to  items,  was  presented  at  the  Treas- 
ury; but,  not  being  followed  up  by  specification  or  proof,  it  was 
neither  allowed;  nor  technically  disallowed,  by  the  accounting 
officers. 

It  is  more  important  to  refer  to  what  took  place  at  the  trial. 
It  appears,  by  the  certificate  of  Judge  Hopkinson  accompanying 
his  taxation,  that,  on  the  trial  of  the  cause,  Mr.  Ingersoll  cladm- 
ed  several  credits,  or  offsets,  against  the  demand  of  the  United 
States;  that  one  of  them  was  for  "various  attorney's  fees  due 
from  the  plaintiffs  to  the  defendant,  not  taxed,  but  taxable; 

amount  believed  to  be ;"  but  no  amount  was  carried 

out,  but  it  was  said  the  clerk  would  prepare  the  abstract  if  it 
would  be  admitted.  The  district  attorney  objected  to  the  item, 
and  to  the  admission  of  any  evidence  in  support  of  it,  on  the 
ground  that  the  credit,  or  account,  had  never  been  presented 
to  the  Treasury  and  disallowed^  as  was  required  by  the  4th  sec- 
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tion  of  the  act  of  3d  March,  1797.  After  a  full  argument,  the 
item  was  rejected  on  the  ground  taken  by  the  district  attorney. 
This  decision  was  submitted  to  as  correct,  and  the  account  was 
therefore  wholly  excluded  from  the  consideration  of  the  court 
and  jury. 

You  now  inquire  whether  the  claim,  supposing  it  to  be 
equitable  and  just,  can  be  legally  allowed  by  the  accounting 
oflScer? 

After  a  very  deliberate  consideration  of  this  question,  I  am 
of  opinion  that  it  should  be  answered  in  the  qffirmaiiive. 

The  general  principles,  as  stated  by  the  Comptroller,  are  per- 
fectly correct  when  applied  to  cases  properly  within  them.  For 
example:  when  money  has  been  placed  in  the  hands  of  a  dis- 
bursing officer,  and  a  suit  is  brought  to  recover  the  bcUance  re- 
maining in  his  hands,  be  should  be  prepared  to  bring  forward 
and  establish  his  credits  on  the  trial;  and  if  for  any  reason  he 
omits  to  do  so,  I  think  the  recovery  must  be  regarded  as  con- 
clusive by  the  accounting  officers,  and  that  the  only  relief  for 
payments  alleged  to  have  been  made  and  not  allowed  on  the 
trial  must  be  by  application  to  Congress.  But  the  reason  for 
this  is,  that  in  the  case  supposed  the  suit  necessarily  includes 
the  defendant's  claims  for  credits,  because  such  credits  grow  out 
of  the  transaction  on  which  the  suit  is  founded;  and  it  is  only 
for  the  balance,  after  deducting  all  payments,  that  the  suit  is 
brought.  So,  too,  where  the  credit  claimed  is  not  of  that  de- 
scription, but  is  founded  on  a  distinct  transaction,  and  there- 
fore is  to  be  regarded  as  a  mere  set-off;  yet  if  the  law  allows 
it  to  be  oSfired  by  wuy  of  setoff,  and  the  defendant  avails 
himself  of  it  by  bringing  forward  his  claim,  and  is  allowed  to 
go  into  proof  of  it,  and  it  is  submitted  to  and  passed  upon  by 
the  jury,  he  will  be  concluded  by  the  verdict  and  judgment; 
and  the  accounting  officers  should  not  undert^e  to  grant  re- 
lief. 

But,  in  the  present  case,  neither  of  these  circumstances  exists . 
The  claim  was  not  necessarily  involved  in  the  discussion  of  the 
subject-matter  of  action;  it  was  a  separate  and  distinct  matter, 
for  which  the  defendant,  had  the  plaintiffs  been  suable,  might 
have  brought  a  cross  suit,  and  which  could  be  presented  in  the 
suit  of  the  United  States  only  as  a  set-off.    As  it  was  not  al- 
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lowed  to  be  discussed  in  that  action  as  a  set  off,  the  defendant, 
on  legal  principles,  is  not  concluded  by  the  lecovery.  Even  if 
the  judge  erred  in  excluding  the  set  off,  the  defendant  was  not 
bound  to  except  to  his  decision,  and  to  take  measures  to  cor- 
rect it;  because  it  is  always  optional  ^with  the  defendant  to 
avail  himself  of  a  set  off)  or  to  reserve  it  for  a  cross-action.  The 
fact  that  he  proposed  to  present  his  proofs  of  his  rights  to  the 
set  off  in  the  first  section  does  not  preclude  him  firora  bringing 
the  cross-action;  provided,  in  point  of  fact^  he  was  not  allowed 
to  present  such  proofs,  and  the  subject  was  never  passed  upon 
by  the  jury. 

The  only  difficulty,  in  thq  present  case,  which  can  prevent 
the  defendant  from  bringing  his  action  to  recover  whatever 
may  be  justly  due  him  on  the  account  in  question,  arises  from 
the  fact  that  the  United  States  are  not  Uable  to  be  sued.  This 
immunity,  however,  does  not  alter  the  general  principle  of  law 
applicable  to  the  subject;  nor  is  it  ever  regarded  in  the  account- 
ing.offices  as  justifying  the  rejection  of  a  claim  which  >  as  be- 
tween individuals,  would  be  just  and  legal.  But  I  think  it 
may  properly  be  used  by  the  officers  of  government  to  suspend 
the  payment  of  claims,  which,  thoiigh  technically  legal,  are 
deemed  unjust,  until  Congress  shall  have  been  applied  to  for 
directions  on  the  subject.  Whether  such  a  course  should  be 
taken  in  respect  to  the  claipx  of  Mr.  IngersoU,  is  not  a  question 
for  this  office — ^if,  indeed,  there  be  any  room  for  raising  any 
such  question  on  this  claim;  and  I  have  no  hesitation  in  say- 
ing, that  if  the  claim  be  deemed  by  the  accounting  officers 
equitable  and  just,  and  such  a  one  as  they  would  have  allowed 
had  it  been  presented  in  its  present  form  prior  to  the  institution 
of  that  suit,  they  are  not  precluded,  by  a  recovery  in  that  suit, 
from  allowing  it  now. 

I  am^  sir^  &c.,&c., 

B.  P.  BUTLER. 

To  the  Secretary  of  the  Treasury. 


CONFIRMATION  OP  LAND  CLAIMS  IN  MISSOURI. 
The  individual  who  app^eared  before  the  board  of  commi^sionera,  and  whose 
claim  was  favorably  reporte4  upon  by  them,  (not  the  original  grantee,)  is  to 
be  regarded  as  the  confinnee  under  tlie  act  of  July  4,  1836,  and  is  authorized 
to  make  the  location. 


Digitized  by  VjOOQIC 


TO  THE  SECRETARY  OF  THE  TREASURY.       351 

CoDfirmji^tion  of  Land  Cluims  in  Missouri. 

Patents  are  unnecessary  to  complete  title  to  an  unspld  portion  of  the  confirmed 
claim.  A  grant  may  be  as  effeciually  made  by  law  as  by  a  patent  issued  in 
pursuance  of  law. 

7  he  location  spoken  of  in  the  2d  and  dd  sections  of  the  act  must  be  confined  to 
one  land  district  and  made  at  one  time;  but  the  party  may  enter  separate  tracts, 
conformably  to  I^al  divisions  and  subdivisions,  for  M'hich  a  patent  must  be 
issued. 

Attorney  General's  Office, 

August  6,  1838. 

Sir:  In  the  communicatioa  of  the  Commissioner  of  the 
General  Land  Office,  referred  to  me  by  your  letter  of  the  9th 
of  ^pril  last,  the  following  questions  arising  under  the  act  of 
the  4th  of  July,  1836,  ^^  confirming  claims  to  land  in  the  State 
of  Missouri,  and  for  other  purposes,"  are  presented  for  my  con- 
sideration: 

^^  1.  Where  it  appears  by  the  reports  that  a  claim  is  present- 
ed by  an  individual,  as  the  assignee  or  legal  representative  of 
the  original  grantee,  which  is  to  be  recognised  as  the  con- 
firmee— such  person,  or  the  original  grantee  ? 

"  2.  In  case  of  such  interferences  as  are  contemplated  by 
the  second  section  of  the  act,  must  the  new  location  be  made 
in  the  name  of  the  persons  claiming  before  the  commissioners 
as  the  legal  representatives  of  the  original  grantee,  or  in  the 
name  of  such  grantee;  or  can  they  be  located  in  the  name  of 
the  subsequent  assignee  ? 

<^  3.  Must  the  whole  of  the  quantity  authorized  to  be  located 
by  one  claimant  under  the  second  section  of  the  act  be  located 
in  one  body,  or  can  it  be  located  in  detached  portions;  and  if 
such  detached  portions  can  be  located,  must  the  location  be 
confined  to  one  land  district^  or  may  it  be  made  in  different 
districts  ? 

''  4.  Must  a  patent  be  issued  for  the  part  of  the  original  claim 
not  interfered  with  by  other  recognised  rights,  and  should  a 
separate  patent  be  granted  for  the  new  locations  authorized  by 
the  2d  section  ?  and  if  such  new  locations  are  not  to  be  made 
in  one  body,  but  in  detached  tracts,  is  a  patent  to  be  issued 
for  each  separate  tract;  or  must  the  whole  case  be  suspended 
until  the  entire  new  location  is  made,  and  then  but  one  patent 
be  issued,  including  the  part  of  the  original  claim  not  disposed 
of»  as  well  as  the  new  locations? 
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<^  5.  If  it  should  be  decided  that  the  new  locations  must  be 
made  in  the  name  of  the  original  grantee,  what  kind  of  evi- 
dence should  be  produced  to  the  land  officers,  to  show  the  right 
of  the  party  applying  to  make  his  new  location  ? 

*'  6.  If  it  be  decided  that  the  quantity  to  be  located  may  be 
located  in  detached  tracts,  and  in  different  districts,  what  meas- 
ures should  be  adopted  to  prevent  a  greater  quantity  being  lo- 
cated than  what  the  party  is  entitled  to?  and  can  any  limita- 
tion be,  made  as  to  the  time  in  which  such  a  new  location  must 
be  made  and  returned  to  this  office?" 

In  answer  to  the  1st,  2d,  and  6th  of  the  above  questions,  I 
have  the  honor  to  state  that,  in  my  opinion,  the  individuals 
who  appeared  as  claimants  before  the  commissioners,  and  who 
have  obtained  their  favorable  decisions,  are  the  persons  who  are 
to  be  recognised  at  the  General  Land  Office  as  the  confirmees 
under  the  act  pf  the  4th  of  July,  1S36;  and  that  the  same  per- 
sons,  and  those  deriving  title  from  them  by  descent  or  pur- 
chase, are  also  the  parties  who  are  entitled  to  locate  under  the 
2d  section  of  that  act.  I  found  this  opinion  on  the  language 
employed  and  the  provisions  made  in  the  difi^rent  sections; 
the  whole  of  which,  when  taken  together,  seem  to  me  to  admit 
of  no  other  interpretation.  Nothing  is  said  of  the  original 
grantee:  the  successful  claimant  before  the  commissioners  is 
treated  as  a  party  entitled;  and  so  far  as  the  present  proceedings 
are  concerned,  I  conceive  that  he  is  to  be  considered  the  con- 
firmee, and,  consequently,  a  new  source  of  title.  This  view 
is  sustained  by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  recent  case  of  Strother  vs.  Lucas,  (12  Pe- 
ters, 410.)  If  this  course  operates  injuriously  to  third  persons^ 
I  am  not  certain  that  a  court  of  equity  may  not,  in  some  cases 
at  least,  give  relief  by  treating  the  confirmee  as  a  trustee  for 
such  persons;  and  even  if  it  were  certain  that  redress  can  in  no 
way  be  obtained,  this  would  not  authorize  us  to  depart  fi-om 
the  rule  which  Ck)ngress  has  thought  proper  to  prescribe. 

In  respect  to  the  points  embraced  in  the  remaining  ques- 
tions, I  am  of  opinion — 1st,  that  a  patent  is  unnecessary  to 
complete  the  title  of  the  confirmee,  as  against  the  United  States, 
for  those  portions  of  the  land  not  interfered  with  by  the  sales 
er  locations  described  in  the  2d  section,  and  that  there  is  no 
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asnthoirity  for  issuing  such  patents.  In  eome  other  cases  now 
before  me,  it  seems  to  have  been  assumed  by  the  General 
liand  Office  that^  under  the  act  of  1836,  as  v^el\  as  under  the 
act  of  1824,  patents  tirere  to  be  issued  in  all  cases.  The  same 
thing  is  taken  for  granted  in  the  papers  from  the  General  Land 
Office  in  the  present  case;  and  I  do  not  know  that  the  com- 
missioners designed  to  ask  that  my  opinion  should  be  taken  on 
the  point;  but  as  it  is  embraced  in  the  general  terms  of  the 
above  fourth  question,  I  have  examined  it  with  care. 

The  third  section  of  the  act  of  1836  expressly  provides  that  ^ 
patents  shall  be  issued  for  the  new  locations  made  under  the 
2d  section;  and  these  are  the  only  patents  it  directs  to  be 
issued.  Nor  is  there  any  such  direction  in  the  act  of  1833>  or 
1832,  referred  to  in  the  first  section;  nor  can  I  find  any  general 
provision  in  any  former  law,  under  which  the  authority  to 
issue  patents  in  these  cases  can  be  claimed.  It  was  held  ic 
the  case  of  Strother  ts,  Lucas,  above  referred  to,  that  a  grant 
might  be  made  by  law,  as  welt  as  by  a  patent  pursuant  to  a 
law;  and  that  a  confirmation  by  a  law  is  as  fully,  to  all  intents 
and  purposes,  a  grant,  as  if  it  contained  in  terms  a  grant  da 
novo.  I  think  this  principle  is  applicable  in  the  present  case; 
and  although  there  may  be  reasons  of  convenience  in  favor 
of  issuing  a  patent  in  these  cieises,  yet  those  reasons  can  only 
be  addressed  to  Congress.  The  law  is  to  be  taken  as  it  stands ; 
and  in  the  present  form  it  does  not,  in  my  judgment,  authorize 
the  issuing  of  a  patent,  except  in  the  case  specially  pro* 
vided  for. 

2.  I  concur  in  opinion  with  the  Commissioner  of  the  Gen- 
eral Ijand  Office,  that  the  **  location"  spoken  of  in  the  proviso 
to  the  2d  section,  and  the  '^  locations"  mentioned  in  the  3d 
section,  may  well  be  considered  as  referring  to  the  act  of  en- 
tering the  lands,  and  not  to  tlie  lands  as  located;  and,  conse- 
quently, that  the  party  may  be  allowed  to  locate  on  separate 
tracts,  conforming  to  legal  divisions  and  subdivisions,  at  one 
time,  and  within  one  and  the  same  district.  This  construc- 
tion, though  liberal,  seems  to  me  warranted  by  the  words,  the 
context,  and  the  subject  matter;  btit,  in  view  of  the  difficulties 
stated  by  the  Commissioner  and  the  Solicitor,  it  certainly  can- 
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not  be  so  extended  as  to  authorize  looatiotis  in  didferent 
districts. 

I  am^  sir^  ice,  d^c, 

B.  P.  BDTLEB. 
To  the  Secretary  op  the  Tbeajivrt. 


CONFIRMATIONS  AND  PATENTS  OF  LANDS  IN  MISSCHTSI. 

A  New  Madrid  location  of  lands  upon  a  tract  eonfimed  to  the  heirs  of  Jamev 
Mackay,  most  yield  to  the  title  of  the  confirmees,  as  the  ''sale  or  other  dis- 
position" referred  to  in  the  11th  section  of  the  act  of  May  26»  ISM,  i*  to  be 
understood  to  mean  a  sale  or  disposal  in  conformity  to  law* 

Ordinary  sales  of  lands  afterwards  confirmed  to  a  Spanish  eUdmant^  must  yidd 
to  the  confirmed  daim. 

Attokne^y  General's  Office, 

August  8, 1838, 

Sib:  In  the  comiaiinicatioii  of  the  Commissioner  of  the 
General  Land  Office  of  the  21  st  of  January  last,  referred  to  th» 
office  for  my  opinion,  several  cases  are^stated,  which  I  proceed 
to  consider. 

1.  By  a  decree  of  the  Supreme  Court  of  the  United  State»^ 
rendered  in  January  term,  1836,  the  claim  of  the  heirs  of 
James  Mackay  to  a  tract  of  800  arpens  was  duly  confirmed* 
On  a  survey,  it  is  found  to  include  601.76  acres  surveyed 
and  patented  tender  a  location  certificate  made  in  1817  to  one 
La  Fleur,  pursuant  to  the  act  of  February  17, 1816,  for  the 
relief  of  the  New  Madrid  sufierers;  and  also  78.80  acres  of 
another  survey,  made  under  a  location  certificate  granted  in 
18 17,  in  the  name  of  one  Shaver,  under  the  same  law,  but  not 
yet  patented.  In  this  state  of  things,  the  Commissioner  in* 
quires  whether  the  New  Madrid  locations  are  to  be  considered 
illegal,  and  a  patent  to  be  issued  for  the  Mackay  survey? 

The  first  section  of  the  act  of  February  17, 1816,  authorized 
the  sufferers  described  therein  to  locate  any  of  the  public  lands 
of  the  Missouri  Territory,  '^  the  sale  of  which  is  authorized 
by  law," 

Li  the  construction  of  this  clause,  opinions  were  given  in 
the  year  1820,  by  one  of  my  predecessors,  (Mr.  Wirt,)  and 
adopted  by  the  then  Secretary  of  the  Treasury,  that  locations 
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tnadc  before  the  wrveyof  the  public  lands  were  utterly  void, 
anid  that  pMents  could  not  issue  on  them.  In  this  opinion 
<in  the  case  of  Mr.  Bates,  dated  October  10,  1826,)  Mr.  Wirt 
lays  it  down,  that  iii  ord^r  to  ascertain  what  lands  were  in  1816 
atithorisred  to  be  ddid,  we  must  look  to  the  act  of  the  3d  of 
Ifeirch,  1811,  providing  for  the  final  adjustment  of  land  claims 
in  the  Tertitories  of  Louisiana  and  Orleans.  The  proviso  of 
the  lOth  section  of  th^t  *act  interdicted  the  sale  of  any  tract  of 
land,  the  daim  to  which  had'  been  duly  preisented  to  the  re* 
eerier  Ibr  investigation  by  the^^ommissionent,  tilt  after  the  deci- 
sion of  Congress  thereon.  This  proviso  was  rendered  per- 
manent by  the  third  section  of  the  act  of  February  17, 1818; 
and  by  the  act  of  26th  of  May,  1824,  claimants  to  lands  with- 
in the  State  ^f  Missouri  and  Territory  of  Arkansas  were  au* 
thorized  to  institute  judicial  proceedings  to  nry  the  validity  of 
their  claims.  During  the  pendency  of  a  claim  which  had  been 
submitted  lo  the  district  court  of  Missouri  under  the  act  of 
}824>Mt.  Wirt  heldyin  the  case  of  Bates,  that  locations  on 
lands  thus  claimed  were  irregular;  and  that  the  certificates 
thereof  having  tmpitovideatly  issued,  patents  ought  not  to  be 
granted  until  th^  final  decision  should  be  had  on  the  claim  by*' 
the  judiciary.  In  a  subsequent  opinion,  dated  October  2Si, 
1828,  he  hetd  that  a  ^le  of  land  excepted  from  sale  by  these 
acts  was  void  for  want  of  authority^  and  that  the  issuing  of  a 
patent  would  not  care  its  invalidity. 

^Phe  only  doubt  I  have  felt  as  to  the  soundness  of  these 
principles,  and  of  the  conclusion  to  which  they  lead,  when  ap- 
plied to  the  present  ca9e,  arises  from  the  provision  in  the 
Seventh  seiHion  of  the  act  of  May  26, 1824 — ^<  that  if  in  any 
case  it  should  so  happen  that  the  lands  decreed  to  any  claimant 
shall  have  been  so^  by  the  United  States,  or  otherwise  dis^ 
posed  ofy  the  party  interested  shall  be  compensated,  by  being 
aUowed^  to  enter  a  like  quantity  in  any  land  office  in  the  State 
of  Missouri,"  &c.  It  appears  to  me,  however,  that  the  sale,  or 
other  du^sition  here  referred  to,  is  one  that  has  been  lawfully 
made,  in  the  manner  and  by  the  officers  prescribed  by  law; 
and  that  the  heirs  of  Mackay,  in  the  present  case,  are  entitled 
.  to  a  patent  for  the  fiill  amount  of  their  claim. 

2,  In  the  case  of  Monkcai  BeU,  whose  claim  to  350  aipens 
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is  confirmed  by  the  aet  of  July  4^  1836^  t  am  of  opinioi^  that 
the  tract  of  6.28  acres  included  in  the  surrey,  and  previously 
confirmed  by  the  old  board  of  commfssiouers,  must  be  regard^ 
ed  as  clearly  hefd  by.  a  prior  titlej  but  that  Bell's  claim  wiU  be 
valid  for  the  residue^  notwithstanding  the  survey  includes  two 
tracts  located,. and  another  Tocated  aud  patented,  luader  the  Nev 
Madrid  law.  These  cases  must  stand  ob  the  same  ground  as- 
those  noticed  in  the  case  of  Mackay^s  heirs,  because  the  kutd^ 
embraced  in  the  act  of  1836  were  e^^Ily  reserved  from  sale. 

3.  In  the  case  of  Peter  Chbuteauy  (whode:  claim  is  also  con- 
firmed by  the  act  of  July  4, 1836^  but  the  survey  of  which  i» 
found  to  be  comprehended  within  the  limits  of  the  tract  claim* 
ed  by  the  inhabitants  of  the  town  of  St.  Charles,^  under  the 
acts  of  10th  June^  1812,  the  26th  May,  1824,  and  the  27tb 
February,  18^1,)  I  think  it  probable  that  bis  ekkim  will  be 
found  to  be  superior  to  that  of  the  inhabita^t»  of  St.  Charles;; 
but,  as  the  original  title  on  which  the  latter  rely  ia  not  before 
me,  I  am  not  able  to  express  a  decided  opinion  on  this  point. 

4.  In  "answer  to  the  fourth  question  proposed  by  the  Com* 
missioner,  I  have  the  honor  to  state,  that  the  mere  foct  that » 
sale  had  been  made  by  the  officeis  of  Ae  United  Sti^tes  prior 
to  the  act  of  July  4, 1836,  of  landq  eoveied  by  claims  confirm^ 
ed  by  that  act,  will  not  of  itself  be  sufficient  to  ezdude  the 
land  sold  from  the  survey  for  the  confirmed  claim.  The  sale 
must  have  been  made  by  authority  of  law,  as  above  explained 
in  the  case  of  Mackay^s  heirs^  before  it  can  with  propriety  be 
excepted. 

5.  In  respect  to  the  several  cases  arising  und^r  the  act  of 
July  4, 1836,  I  refer  to  my  opinion  of  the  6th  instant,  for  the 
grounds  on  which  1  have  come  to  the  conclusion  that  patents 
are  not  to  be  issued  under  that  act,  except  for  the  new  loca- 
tipna  made  under  the  2d  section  of  the  act. 

I  am,  sir,  &c.,  d&c., 

B.  P.  BUTLEai. 

lb  the  SecitBTART  op  the  TRBASURfr 
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COMPENaA^TIOHr  OF   SECRETARY  TO    COMMANDER  OP  EX- 
PLORING EXPEDITION. 

The  Aecretoi^  of  4he  commander  of  the  ■urreying  and  exploring  expedition  has 
no  legal  E^ht  to  compensation  for  services,  rei^dered  anterior  to  the  appoint- 
ment of  the  coqimander  and  the  seceipt  of  formal  notice  of  his  appointment 
as  secretary;  yet  if  he  actually  rendered  services  in  respect  to  that  expedition 
before^  and  in  the  judgment  &C  the  President  has  an  equitable  claim,  he  may 
he  paid  out  of  the  appropviation  of  |g36,  lor  the  expedition^  without  sending 
the  claims  C^ij^ieiia. 

Attohx^y  <3enekal^«  Office, 

August  13, 1838. 

Sir:  ITiave  th^  lienor  to  acknowledge  the  receipt  of  your 
letter  of  the  3d  ultimo^  transmitting  the  report  of  the  late  Secre- 
tary of  the  Navy,  on  the  naenaorial  of  John  K.  Reynolds,  claim- 
ing compensation  for  services  connected  with  the  surveying  and 
exploring  expedition,  alleged  to  have  been  rendered  by  him  be- 
tween the  9th  of  July,  1836,  and  the  i6th  of  November  in  that 
year;  and  to  inform  you  that  i  haV'e  exatiiiried  those  documents, 
and  duly  considered  the  question  proposed  to  me,  by  direction 
of  the  President,  as  to  the  kgiU  right  of  Mr.  Reynolds  to  the 
pay  charged  in  his  account. 

It  is  obvious  thatuo  person  can  be  said  Xo  hdive^  legal  claim 
to  compensation  for  services  tendered  the  United  States,  ex- 
cept wfiere  he  has  been  duly  appointed  to  some  .office,  or  duly 
•employed  in  some  duty,  recognised  by  law.  Services  volun- 
tarily rendered,  ho\^ever  valuable,  and  however  strongly  they 
inay  appeal  io  the  liberality  and  equity  of  the  goscernment,  can- 
not'be  said  to^ve  the  party  who  renders  them  a  legal  right  to 
compensation. 

la  the  case  ^f  Mr.  Reynolds,  the  only  appointment  which 
{as  appears  from  the  documents)  was  actualljf  coikf&Kated  on  himi 
was  that  of  eor]re^x)ndiog  secretary  to  the  commander  of  the 
^urveyimg  and  «xplortpg  expedition.  A  question  is  made 
wheih^  this  .appointment  tocd^  effect  from  tke  11th  of  July, 
1836,  when  a  memorandum  stating  it  was  made  by  the  Presi- 
-dent,  and  delivered  to  the  Secretary  of  the  Navy^  or  from  the 
16th  of  November,  1836,  when  a  formal  notice  thereof  was 
.^ent  to  Mr.  Reynolds  by  the  Secretary.  But  even  if  the  first 
4Qf  these  dates  be  -adopted  as  the  time  when  the  appointment 
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commenced;  still  there  can  be  no  legal  claim  to  compensation 
nncil  the  duties  of  the  appointment  legally  commenced;  and,, 
from  the  very  nature  of  the  case,  that  could  not  be  until  after 
the  appoinimeni  of  a  commander.  According  to  the  leport  of 
the  Secretary,  the  commander  was  not  actually  appointed  until 
about  the  16th  of  Norember,  1836;  and  I  am  therefore  of  opin>- 
ion  that  there  exists  no  legal  claim  to  compensation  as  secre- 
tary to  that  commander^  for  any  serrkes  rendered  prior  to  that 
date. 

It  ^ould  seem,  howerer^  that  Mr.  Reynolds  rests  his  claim 
to  compensation  for  the  period  between  the  9th  of  Ju)y,  1836,. 
and  the  16th  of  November,  1836,  oh  the  fact  that  his  time  was 
exclusively  devoted  to  matters  connected  witf>  the  expedition; 
and,  in  a  lett«r  to  the  Secretary  of  the  Navy,  dated  March  30^ 
1837,  he  says  he  ^  prepared,  if  it  be  the  wish  of  the  depart- 
ment, to  make  out  a  report  of  the  duties  he  has  performed.  The^ 
Secretary,  in  his  report ,  does  not  distinctly  respond  to  this  aU$- 
galion ;  and  if  the  &ct  be  as  alleged,,  the  question  will  still  re- 
cur, whether  the  services  were  rendered  in  pucsuance  of  a  legc^ 
'appointment;  for,  if  not  so  rendered,  there  will  be  no  legaJt 
right,  as  already  stated,  to  ccHmpensation. 

In  regard  to  equitable  claims  for  services  rendered  the  ex- 
ploring expedition,  I  think  \\  proper  to  add,,  that,  as  the  appli- 
cation and  expenditure  of  the  sum  appropriated  by  the  act  of 
1836  were  referred  to  the  discretion  of  the  President,  there  is 
no  doubt  he  may  direct  the  payment  of  any  claim  for  services* 
actually  rendered  in  this  matter^  to  which  he  may  deem  the 
party  equitably  entitled,  without  tiurning  him  over  lo  an  appli- 
cation to  Congress. 

I  am,  sir,  &c  ,  &c.^ 

R  P.  BUTLER. 

To  the  Secrstart  op  th»  Navy 


EXTENSION  OT  THE  LAKE  ERIE.  ANB  WABASH  CANAL. 

The  proposed  extension  of  the  canal  from  Lake  Eri»^to  the  VTabaah^from  the* 
nouth  of  the  Tippecanoe  to  Terre  Haute,  ia  authorize  by  the  act  of  Congrani. 
and  when  the  aame  ahall  hare  been  agreed  on  and  located,  the  additional  lands 
provided  by  the  act,  «o  far  ^  the  United  States  are  in  a  coBditioA  to  pcovidfe- 
them,  may  be  legrUly  daimed  by  the  State  of  Indiana. 
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But  aelectionfl  of  land  beyond  the  UmiU  of  five  sections  in  width  on  each  side  of 
the  extended  portion  of  the  canal,  in  lieu  of  land  which  has  been  sold  or  other- 
wise disposed  o£^  cannot  be  made  without  the  assent  of  Congress. 

Attobnet  Gbnbrj^'s  Office, 

ilt^tMir  14, 1839. 

Sir:  Pursuant  to  the  request  contained  in  your  letter  of  the 
30th  uhimo/I  have  examined  the  communication  addressed  to 
you  by  the  Commissioner  of  the  General  Land  Office,  and  the 
fiumerous  documents  accompanying  the  same,  in  relation  to 
the  claim  made  by  the  State  of  Indiana  to  additional  lands, 
under  the  act  of  the  2d  of  March,  1827,  ^'  to  grant  a  certain 
quantity  of  land  to  the  State  of  Indiana,  for  the  purpose  of  aid- 
ing said  State  in  opening  a  canal  to  connect  the  waters  of  the 
Wabash  river  with  those  of  Lake  Erie."  The  legislative  pro- 
visions, and  other  matters  applicable  to  the  case,  are  so  fully 
stated  in  the  communication  of  the  Commissioher,  that,  with- 
out repeating  them,  I  shaH  proceed  to  state  my  opinion  on  the 
^ree  following  questions  proposed  by  him: 

1.  Was  the  State  estopped  or  precluded  from  extending  the 
canal  from  the  mouth  of  Tippecanoe  river  to  the  Wabash,  at 
Tene  Haute,  so  as  to  be  entitled  to  (he  additional  quantity  of 
land  asked  for  under  the  act  of  2d  of  March,  1827? 

2.  If  such  right  existed,  can  the  "Commissioner,  under  the 
direction  of  the  President  of  the  United  States,'*  make  an  addi- 
tional eetectioa  from  public  lands,  beyond  the  limits  of  five 
actions  in  width,  on  each  side  of  the  extended  portion  of  the 
canal,  in  lieu  of  land  which  has  been  sold  or  otherwise  disposed 
of  within  these  limits,  and  which  would  otherwise  belong  to 
the  Stale? 

3.  Has  the  State,  by  the  governor  or  other  authorized  agent, 
a  right  lo  make  this  selection,  in  the  first  instance,  and  report 
such  selection  to  the  Secretary  of  the  Treasury,  or  other  officer, 
for  subsequent  recognition? 

The  fii^t  of  the  above  questions  must,  in  my  opinion,  be 
answered  in  the  negative. 

In  the  communications  made  to  the  General  Land  Office,  in 
behalf  of  the  State  of  Indiana,  reliance  is  placed  on  the  fact, 
that,  although  the  legislature  of  Indiana  adopted,  by  their  act 
of  the  23d  of  January,  1829,  (he  survey  of  Colonel  Moore,  the 
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United  States  engineer,  which  terminates  at  the  mouth  of  Tij^ 
pecanoe  river;  yet  this  Avas  only  done,  according  to  tho  words 
of  the  law,  *^/or  the  time  being. ^^  This  reservation,  it  is 
agreed^  preserved  to  the  State  the  right  to  extend  the  route  of 
the  canal  to  any  other  point  on  the  Wabash  lower  than  the 
1'ippecanoe,  should  it  be  deemed  advisable.  Thqre  is  cer- 
tainly much  force  in  this  auggestion;  but  I  do  not  rest  my 
opinion  on  this  ground,  because  I  cannot  think  that  this  qual* 
ification  was  inserted  in  the  act  of  1829  with  any  design  of  re* 
serving  the  right  to  vary  the  western  termination  in  the  manner 
now  proposed.  It  appears  to  me  that  it  was  inserted  with  the 
view  of  providing  for  such  occasional  variations  from  the  line 
traced  by  Colonel  Moore,  as  might  be  found  necessary  in  the 
execution  of  the  work,  without  departing  therefrom  to  any 
such  extent  as  to  render  the  allotment  of  the  lands  to  be  re- 
ceived from  the  United  States  (and  which  lands  were  to  be  in^ 
mediately  designated)  inapplicable  thereto.  A  material  depart- 
ure from  the  line,  and  an  extension  of  th^  canal  to  a  distant 
point  on  the  Wabash,  would  be  inconsistent  with  the  idea.  It 
is  evident,  from  the  correspondence  between  the  executive  aa- 
thorities  of  the  State  and  those  of  the  federal  government,  and 
from  the  acts  of  those  functionaries,  that  they  all  supposed  thai 
the  western  termination  of  the  canal  was  to  be  at  or  near  the 
mouth  of  the  Tippecanoe;  and  I  think  it  scarcely  te  be  doubted 
that  the  legislature  of  the  State  actually  inteoded  that  it  should 
so  terminate;  and  the  qualification  above  quoted  had  no  refer- 
ence to  any  probable  alteration  of  the  termination;i  except  such 
as  might  be  found  expedient^  within  the  ten  miles.  It  would^ 
therefore,  in  my  judgment,  be  against  the  probable  intent  of  the 
legislature,  and  the  understanding  of  the  publia  authorities  on 
both  sides,  to  construe  the  reservation  as  including  the  present 
case. 

I  think,  however,  that  the  proposed  extension  of  the  canal 
from  the  mouth  of  the  Tippecanoe  (the  first  termination  on  the 
Wabash)  to  Terre  Haute,  as  now  proppsed,  is  a  measuce  fully 
authorized  by  the  act  of  Congress  of  the  2d  of  March,  1827, 
provided  it  be  admitted  (as  is  doubtless  the  fact)  that  such  an 
extension  is  necessary  to  the  completion  of  a  convenient  and 
useful  navigation  between  the  waters  of  the  Wabash  and  thoa^ 
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of  the  lake.  la  conslruiug  this  law,  we  are  to  have  special 
regard  to  the  purposes  intended  to  be  accomplished  by  it. 
They  were  evidently  to  encourage  the  State  of  Indiana  to  con- 
struct a  canal  between  the  pavijgabte  waters  of  the  Wabash  and 
the  lake,  it  being  supposed  by  the  law  makers  that  such  a  nav- 
igable communication  would  promote  the  interests  of  the  Uni- 
ted States,  as  well  as  those  of  the  State,  by  enhancing  the 
value  of  the  public  lands  in  its  vicinity,  and  by  furnishing  in- 
creased facilities  for  the  transportation  of  the  troops  and  prop- 
erty of  the  United  States  from  place  to  place  in  the  region 
through  which  it  passed.  Hence  the  engagement  to  the  State 
of  a  certain  quantity  of  lands  along  the  route  of  the  canal;  and 
hence,  also,  the  stipulation  that  the  United  States  should  have 
a  perpetual  right  of  way  over  the  canal  for  the  transportation  of 
their  property  end  of  persons  in  their  service.  In  reference  to 
such  a  law,  it  appears  to  me  to  be  too  narrow  a  construction  of 
it  to  hold  that  the  State  is  concluded,  as  to  its  point  of  termi- 
natioa  on  the  Wabash^  by  the  selection  made  in  1829.  The 
great  object  of  the  law  was  to  promote  the  opening  of  a  com- 
munication from  the  lake  to  the  navigable  waters  of  the  Wa- 
bash; nothing  short  of  this  will  effectuate  the  intent  of  its 
authors,  or  secure  to  the  United  States  the  benefite  intended  to 
be  derived  from  it.  If,  therefore,  it  is  found  by  further  inves- 
tigation, that  to  secure  a  convenient  and  useful  means  of  com- 
munication between  the  navigable  waters  of  the  river  and  those 
of  the  lak«,  the  canal  should  be  extended  to  Terre  Haute,  then 
I  think  it  not  only  competent  for  the  State  of  Indiana,  within 
the  true  meaning  of  the  act  of  Congress,  but  due  on  the  part 
of  that  State  to  the  United  States,  that  such  an  extension  should 
be  made. 

If  it  b^  s^d  that  the  United  States  ars  satisfied  with  the 
conmiunication  ahfeady  opened,  and  that  the  construction  above 
given  makes  the  State  the  sole  judge  of  the  question  whether 
the  extension  is  really  necessary  or  not, — my  answer  is,  that 
the  power  and  duty  of  fixing  the  terminating  point  were  left, 
by  the  act  of  1827,  exclusively  to  the  Stete  legislature;  that 
the  fkct  that  the  greater  part  of  the  expense  of  constructing  the 
canal  will  fall  upon  the  State,  is  a  sufficient  guaranty  that  the 
extension  of  the  canal  to  a  lower  terminating  point  will  not  be 
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resolved  on,  Hnless  it  be  really  deemed  peceesary  to  the  usefal- 
jQess  of  the  work;  and  that^  if  it  b^  long  delayed,  the  public 
lands  along  the  route  of  the  {woposed  extension  may  all  be  sold; 
and  if  so,  according  to  a  subsequent  part  of  this  opinion,  the 
State  will  be  obliged  to  apply  to  Congress  for  relief,  who  will 
have  full  power  to  deny  it  altogether,  or  to  grant  it  on  such 
conditions  as  they  may  deem  just.  In  respect  to  time,  it  is 
also  to  be  observed  that  no  extension  can  be  made,  within  the 
law  of  1827,  however  necessary  it  may  be  to  the  perfecdon  of 
the  work,  unless  it  be  fully  completed  within  twenty  years  fiom 
the  date  of  that  law;  it  being  expressly  provided  that  the  canal 
Bhall  be  commenced  within  five,  and  finished  within  twenty^ 
years  ftom  that  time. 

The  provision  just  referred  to  is  the  ooly  limitation  as  to  tkne 
contained  in  the  law;  and  as  the  work  was  actually  commenced 
within  the  five  years,  and  as  the  twenty  years  have  not  yet  ex^ 
pired,  I  am  of-  opinion  that  the  proposed  extension  of  the  canal 
firom  the  mouth  of  Tippecanoe  to  Terre  Haute,  if  comfdeted 
within  the  twenty  years,  must  be  regarded  as  a  part  of  the 
canal  conterpplated  by  the  act  of  1827;  and  that  when  the  same 
is  located  and  agreed  on  by  the  legislature  of  the  State,  the  ad* 
ditional  lands  provided  by  the  act,  so  far  as  the  United  States 
are  now  in  a  condition  to  provide  them,  may  be  legally  claimed 
by  the  State.  I  perceive  no  just  ground  for  distinguishing  this 
claim  from  that  made  by  the  State  of  Ohio  in  respect  to  the 
eastern  termination,  and  allowed  by  the  United  States. 

2.  The  second  of  the  above  questions  must,  in  my  opinion, 
be  answered  in  the  negative.  The  arguments  offered  in  be* 
half  of  the  State  have  failed  to  convince  me  that  there  is  any 
power  in  the  executive  department  to  remedy  the  deficiency 
referred  to  in  ihe  question.  In  all  analogous  cases  which  have 
heretofore  occurred,  (and  one  of  them  wais  under  this  law,)  it 
has  been  thought  necessary  to  apply  to  Congress.  Independent 
of  the  legislative  construction  which  has  been  given  to  the 
law,  I  should,  have  deemed  it  unsafe  and  improper  to  claim 
the  power  supposed;  afler  that  construction,  it  seems  to  me  to 
be  wholly  inadmissible. 

3.  The  third  question  must  also,  in  my  judgment,  be  an* 
swered  in  the  nesaiite. 
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It  may  be  conc^ed  that  the  duty  imposed  on  the  Cotntnis- 
sioner  of  the  General  Land  Office,  of  selecting,  under  the  di- 
lection  of  the  President,  is  confined,  on  a  strict  construction  of 
the  first  section,  to  the  alternate  sectiotxs  to  be  secured  for  th6 
United  States;  but  that  selection  is  to  be  made  in  the  first  in- 
stance, and,  When  made,  it  necessarily  desi^iites  the  sections 
to  be  taken  by  the  State.  The  Authority  conferred  by  the  sec- 
ond section  on  the  governor  or  other  agents  of  the  State,  is  not 
an  authority  to  select y  but  to  examine  and  oecertain  the  particQ- 
Jar  lands  to  t^hioh  the  State  will  .he-entitled;  and  if  it  include 
the  power  to  eelect,  it  must  be  exercised  in  siibordination  to 
that  previously  given  to  the  Commissioner  of  the  General  Land 
Office, 

In  reference  to  this  question,  and  indeed  to  all  the  questions 
proposed  to  me,  it  is  proper  to  remark,  that  they  have'  all  re- 
ceived a  practical  construction,  .not  only  as  arising  under  the 
act  of  1827,  but  under  laws  of  a  similar  nature  which  are  re- 
ienred  to  in  the  correspondence  beiore  me;  and  that  where  thiff 
is  the  case,  the  course  usually  adopted  by  the  department 
ought  not  to  be  departed  from,  unless  clearly  fpund  to  be  erro" 
neous. 

I  am,  sir,  du).,  &c., 

B.  P.  BUTLER. 

To  the  Secretary  op  the  Treasury. 


RIGHT  OF  ASSISTANT  TO  PAY  OP  ASSISTANT  AND  SURGEON 

GENERAL. 

An  aasiscant  surgeon  appointed  8uige<»i  General  ad  InftHm,  and  discbaipng  at 
the  sanne  time  the  duties,  of  both  offices,  is, entitled  to  the  pay  of  both,  unleep 
the  functions  of  the  former  were  merged  in  the  latter  or  suspended  by  the  per- 
formance of  such  other  duties  as  to  make  it  legally  improper  or  actually  im- 
possible for  him  to  execute  the  functions  of  assistant. 

Attorney  General's  Office, 

August  16y  1838. 
Sir:  I  have  considered  the  claim  of  Assistant  Surgeon  £fng, 
of  the  army,  as  stated  in  the  papers  enclosed  to  me  in  your 
communication  of  the  10th  of  April  last,  and  proceed  to  state 
my  opinion  thereon. 
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It  appears  that  Dr.  King  was  appointed  Surgeon  General  ad 
interim^  in  conseqnence  of  a  vacancy  in  the  office  occasioned 
by  the  death  of  Surgeon  General  Lovell^  and  that  he  held  the 
office  and  performed  the  duties  untilthe  appointment  of  Sur- 
genn  General  Lawson;  and  for  this  period  he  has  been  allowed 
the  p9y  and  emoluments  of  Surgeon  General.  He  also  claims 
the  pay  and  emoluments  of  his  original  appointment  of  as- 
sistant surgeon;  for  the  same  period;  on  the  ground  that,  whilst 
acting  as  Surgeon  General,  he  was  also  obliged  to  perform,  and 
did  perform,  the  duties  of  assistant  surgeon  in  due  course. 
This  tatter  claim  having  been  paid  by  Paymasler  Randall,  the 
account  has  been  disallowed  in  the  settlement  of  that  officer's 
accounts;  and  the  question  for  my  opinion  is,  whether  it  can 
legally  be  allowed? 

As  Dr.  King  holds  the  commission  of  assistant  surgeon,  and 
did  so  during  the  j^eribd  referred  to,  he  is  prima  fade  entitled 
to  the  pay  and  emoluments  of  the  office;  and  if,  according  to 
military  law  and  usage,  it  is  compatible  with  the  rank  and  du- 
ties of  Surgeon  General  for  a  person  holding  that  office  ad 
interim  to  perform  the  duties  of  assistant  surgeon,  and  Dr. 
King  did  actually  perform  them,  he  will  then,  in  my  judgment, 
be  not  only  legally,  but  equitably,  entitled  to  the  pay  and 
emoluments  of  assistant  surgeon.  The  fact  that  he  performed 
the  duties  and  received  the  pay  of  another  office  will  not  de- 
prive him  of  his  legal  and  equitable  title  to  the  pay  of  his  per- 
manent office,  unless  the  functions  of  the  latter  wer«  merged 
in,  or  suspended  by,  the  performance  of  such  other  duties,  so 
as  to  malce  it  legally  improper  or  actually  impossible  for  him  to 
execute  those  iiinctions.  These  principles  were  stated  by  me 
in  the  case  of  Major  Cross,  in  my  opinion  of  the  llth  of  July, 
1836,  and  have  frequency  been  adopted  in  the  praotical  admin- 
istration of  the  government. 

There  is  an  official  connexion  between  an  assistant  surgeon 
and  the  Surgeon  General,  both  officers  belonging  to  the  medi- 
cal staff  of  the  army,  and  the  latter  being  the  head  of  that  staff. 
Dr.  King's  right  to  the  pay  of  the  two  offices  is,  therefore,  less 
clear  than  the  right  was  in  the  case  of  Mr.  Taney,  to  which  he 
refers;  because  there  was  no  connexion  whatever  between  the 
office  of  Attorney  General  and  that  of  Secretary  of  War,  the 
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two  offices  held  by  Mr.  Taney.  Stilly  if  it  was  consistent  with 
military  law  and  usage  for  Dr.  King  to  perform  the  duties  of 
assistant  surgeon  whilst  acting  as  head  of  the  tnedlcal  staffs  and 
if  be  did  perform  theoij  the  same  principle  will  apply.  As  this^ 
case  depends  on  a  point  of  military  law  and  usage^  it  will 
scarcely  be  expected  that  Lshould  do  more  than  lay  down  the 
rule  by  which  it  should  be.decided. 

I  sgU;  sir^  &c.;  d&c, 

B.  P.  BUTLER. 
To  the  Secrstart  of  War. 


RIGHTS  OF  THE  CHOCTAWS  UNDEtl  TREATY  OP  1830. 

The  residence  of  heads  of  Choctaw  families  who  in  due  time  8ig;nified  to  the 
agent  their  intention  to  remain  and  become  citizens  of  the  United  States,  or  a 
Talid  excuse  for  non-residence,  entities  them  to  grants  pursuant  to  the  treaty; 
and  such  graots  when  made  are  paramount  to  pre-emption  and  all  other 
daims. 

The  War  Department,  however,  should  endeavor  to  avoid  interference  with  the 
rights  of  settlers  whenever  it  can  be  done  consistently  with  the  provisions  of 
the  treaty. 

Attorney  General's  Oftioe J 

AuguBt  17^  1838. 

Sir:  Pursuant  to  the  request  contained  in  your  letter  of  the 
11th  of  June  iast^  I  have  looked  into  the  case  of  Jubal  B. 
Hancock  t;^.  James  Parker  and  others,  as  exhibited  in  the  va- 
rious documents  transmitted  with  your  communication. 

1  find  that  the  parties  are  at  issue  in  respect  to  several  ques- 
tions of  fact^  concerning  which,  a  great  mass  of  testimony  has 
been  taken  by  the  respective  parties,  and  which  have  been 
elaborately  discussed  by  their  counsel.  But,  as  the  Attorney 
General  has  no  authority  to  decide  questions  of  &ct,  or  to  ex* 
press  any  opinion  thereon;  and  as  no  statement  of  the  hcts 
supposed  by  the  department  to  be  established  by  the  evidence 
has  been  laid  before  me,  1  can  only  state  some  general  con- 
siderations which  have  occurred  to  me,  leaving  it  to  the  depart* 
ment  to  apply  them  to  the  facts  of  the  case,  if  it  shall  think 
them  applicable. 

Assttming  that  Hancock  was  a  Choctaw  head  of  a  family. 
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vithin  the  meaning  of  the  treaty  of  1830)  that  he  signified  his 
intention  to  remain  and  become  a  citizen  of  the  United  States, 
to  the  agent,  in  due  tiq[ie;  and  that  he  resided  upon  some  part 
of  the  lands  claimed  by  hini,  as  required  by  the  treaty,  or  was 
provented-  from  so  residing,  by  circumstances  beyond  his  con- 
trol^ and  involving  no  fault  on  hisr  part;-^and  then  it  will 
follow  that  a  grant  should  be  issued  to  him  pursuant  to  the 
treaty.  The  essential  provisions  of  the  treaty  are  paramount  to 
any  rights  claimed  under  the  pr^  emption  laws,  or  in  any  other 
way,  and  must  be  substantially  carried  itito  effect.  The  reg- 
ulations adopted  for  the  purpose  of  carrying  the  treaty  into 
effect  have  not,  however,  any  such  inflexible  character;  and 
though  very  proper  that  they  should  be  generally  adhered  to, 
may  be  modified  in  any  way,  not  inconsistent  with  the  treaty, 
which  justice  may  require.  Cases  of  interfering  claims,  oc^ 
curring  under  the  treaty  itself,  may  frequently  require  such 
a  modification;  and  where  persons  have  made  settlements  and 
valuable  improvements,  with  the  expectation  of  acquiring  titles 
under  the  pre  emption  laws,  and  without  having*  actual  no- 
tice that  a  claimant  under  the  treaty  was  entitled  to  the  land  so 
improved,  or  notice  of  such  circumstances  as  were  sufficient  to 
put  such  settler  on  inquiiy,  I  think  they  should  be  regarded 
as  having  equitable  claims  on  the  justice  of  the  department; 
and  that,  in  the  exerbise  of  a  spund  discretion,  the  reservation 
of  the  Indian  claimant  should,  so  ikr  as  the  treaty  will  permit, 
be  located  in  such  a  way  as,  if  possible,  to  saVe  to  the  settler 
the  benefit  of  his  improvements.  The  only  points  connected 
with  the  subject  which  are  inflexibly  fixed  by  the  treaty,  and 
which  cannot  be  varied  to  protect  actual  settlers,  are,  that  the 
reservation  shall  be  bounded  by  sectional  lines  of  survey,  and 
shall  include  the  improvement  of  the  reservee,  or  some  por- 
tion of  it.  So  that  these  conditions  are  complied  with,  I  think 
the  department,  where  improvements  have  been  made  without 
notice,  and  under  such  circumstances  as  would  otherwise  en- 
tide  the  party  to  purchase  under  a  pre-emption  law,  should  en- 
deavor so  to  locate  the  reservation  as  hot  necessarily  to  inter- 
fere with  the  improvements  of  the  settler. 
I  am,  sir,  &c.,  d^., 

B.  P,  BUTLER. 
To  the  Secretary  of  War. 
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PENSIONS  TO  WIDOWS. 

Widove  who  are  on  the  pension  roll  and  receiving  pensions  under  the  3d  sec- 
tion of  the  act  of  the  4th  of  July,  1836,  are  not  entitled  to  pensions  under  the 
act  of  July  7,  1838. 

Attorneit  Gbnbral'b  Office^ 

August  2i,  1838. 

Sir:  In  answer  to  the  question  arising  in  the  case  of  Mary 
Neaie,  as  stated  in  the  communication  of  the  Oomrtiissioner  of 
Pensfons^  referred  to  me  by  your  letter  of  the  14th  instant,  I 
have  the  honor  to  state  that,  in  my  opinion,  those  widows  who 
have  obtained  and  are  now  receiving  pensions  under  the  3d 
section  of  the  act  of  the  4th  of  July,  1836,  are  not  within  the 
equity  or  design  of  the  recent  act  of  July  7, 1838.  We  must 
look  at  this  last  act  as  a  part  of  the  general  system  of  revolu- 
tionary pensions;  and,  so  regarding  it,  there  can  be  no  room  to 
doubt  that  the  intent  of  Congress  was  to  provide  for  a  class 
of  widows  not  embraced  in  the  prior  laws,  and  not  to  give  to 
widows  already  on  the  pension-list  an  additional  pension.  It 
is  true  there  is  no  section  or  clause  expresdy  excluding  such 
persons  from  the  benefit  of  the  law;  but  I  think  they  are  ex- 
cluded by  its  obvious  intent.  I  adopt  this  conclusion  with  the 
less  hesitation^  because,  should  I  have  mistaken  the  real  de- 
sign of  Congress  in  this  respect,  my  error  may  readily  be  cor- 
rected by  a  supplementary  law. 

I  am,  sir^  Sec,  &<s«, 

B.  F-  BirtLER. 

To  the  Sbcretart  op  War. 


DUTIES  OF  ATTORNEY  GENERAL--CLAIMS  UNDER  CHEROKEE 

TREATY. 

The  Attorney  (General  having  no  power  to  give  an  official  opinion  at  the  re* 
quest  of  the  head  of  a  department,  except  on  matters  that  concern  the  official 
powers  and  duties  thereof,  all  opinions  given  by  him  in  respect  to  claims  under 
the  Chsrokee  treaty  have  been  extra-official  and  luwuthorised. 

daima  under  that  treaty  were  to  be  examined  and  adjudicated  by  commission- 
ers  to  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  o 
the  Senate,  and  their  decisions  were  to  be  conclusive. 
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Duties  of  Attorney  aeneral^Claims  under  Cherekee  Treaty. 

The  Attorney  Greneral  willj  however,  advise  that,  whatever  may  have  been  the 
literal  construction  of  the  treaty  of  1817  in  regard  to  the  rights  of  reservees, 
provided  for  therein,  to  locate  their  lands  without  the  limits  of  the  cession  then 
made,  that  right,  after  the  subsequent  acts  of  the  parties  in  the  execution  of 
the  treaty,  and  for  the  purposes  of  the  late  treaty,  must  be  conceded  to  exist. 

Attorney  General's  Office, 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
several  communications  of  the  1st,  20th,  and  27th  of  June  last, 
and  the  14th  of  August  instant,  each  enclosing  communica- 
tions from  the  Commissioner. of  Indian  Affairs,  relative  to 
questions  arising  under  the  lata  treaty  with  the  Cheiokees,  and 
now  pending  before  the  commissioners  appointed  to  settle  claims 
under  tii^-  treaty ; 

>^«^Pb4rpbfiit&/aferred  to  in  these  communications  have,  most 
iof  them,  been  examined  by  910  in  opinions  heretofore  trans* 
\nirted  to  yoflTr/d^partment.  It  appears,  however,  from  the  ex- 
tracts from  the  let\er  of  the  commissioners  enclosed  in  your 
letlbFH>f  the^lJiAi  instant,  that  my  opinion  of  the  26th  of  May 
last  is  unsatisfaolory  to  the  cornmissionems,  and  that  they  desire 
a  reconsideration  of  it.  In  respect  to  that  opinion,  as  well  as  to 
the  former  communications  from  this  office  oa  the  general  sub* 
ject,  I  will  observe,  that  I  am  by  no  means  surprised  that  they 
do  not  in  all  respects  meet  the  views  of  others  more  familiar 
than  I  am  with  the  probable  intent  of  the  makers  of  the  Ueaties 
referred  to,  and  with  the  practical  consoruction  which  has  been 
given  to  thos^  instruments;  nor  that  incongruities  should  be 
detected  in  the  views  presented  in  those  opinions,  on  the  va- 
rious points  discussed  therein.  From  the  great  obscurity  of 
the  treaty  provisions,  arid  my  want  of  accurate  knowledge  on 
many  parts  of  the  subject,  I  have  found  it  exceedingly  difficult 
(and  in  some  cases  almost  impossible)  to  satisfy  myself  on  the 
questions  referred  to  me;  and  it  was,  therefore,  not  to  be  ex- 
pected that  I  should  be  able,  in  every  instance,  to  satisfy  others. 

I  will  also  observe,  that  the  treaty  provides  that  the  claims 
arising  under  the  treaty  shall  be  examined  and  (uljudioated  by 
commissioners  to  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  that  their  decision 
shall  ht  final.    I  am  satisfied  that  all  the  opinions  given  in  thi» 
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Duties  of  Attorney  Oeneral-^Clairas  under  Cherokee  Treaty. 

office  in  respect  to  the  claims  have  been  extra-official  and  unau- 
thorized^  the  Attorney  General  having  no  power  to  give  an  offi- 
cial opinion,  on  the  request  of  the  head  of  a  department,  except 
on  matters  that  concern  the  official  powers  and  duties  of  such 
department.  The  character  of  the  Cherokee  board  of  commis- 
sioners is,  in  principle,  the  same  with  that  of  the  boards  ap- 
pointed under  the  conventions  with  Spain >  Naples,  and  France; 
and  it  was  never  supposed,  in  either  of  those  ca^es,  that  the  At* 
torney  General  could  he  called  on,  through  the  head  of  any  de- 
partment, to  examipe  and  discuss  the  various  claims  litigated 
before  them.  Commissioners  or  agents  are  sometimes  appoint- 
ed by  the  War  Department,  in  the  transaction  of  its  concerns 
with  Indians  tribes,  who  stand  in  such  a  relatiQ|^j^j|^||^rt- 
ment  as  to  be  authorized  to  call  on  it  for  adv 
and  in  these  cases  the  department  may  ci 
the  Attorney  General  on  questions  of  law. 
cation  of  the  Cherokee  commissioners  was  j 
department,  it  did  not  occur  to  me  that  thi 
this  latter  relation;  and  I  therefore,  from  tir 
gated  such  questions  as  were  presented,  in  tfili^  hopft^fergflnv 
views  might  render  them  some  aid  in  the  execution  of  their 
important  and  difficult  task.  Even  had  the  questions  been 
properly  referrible  lo  this  office,  the  opinions  given  here  would 
only  have  been  advisory,  and  would  not  have  bound  the  de- 
partment, or  the. commissioners,  on  a  point  in  which  they 
might  hs^ve  been  deemed  erroneous..  As  it  is,  it  will  be  the 
duty  of  the  commissioners  to  regard  them  as  given  inadvertent- 
ly, and  to  give  them  no  other  consideration  than  they  would 
attach  to  the  arguments  or  opinions  of  any  other  disinterested 
person. 

Pursuant  lo  the  requests  contained  in  your  letters,  I  have  be- 
stowed considerable  reflection  on  the  points  presented  by  the 
CQmmissioners,  and  discussed  in  the  arguments  of  Mr.  Gilles- 
pie; but,  after  coming  to  the  conclusion  above  stated,  in  respect 
to  the  want  of  power  in  the  office  to  advise  on  these  subjects, 
it  wonld  be  manifestly  improper  to  enter  into  any  further  dis- 
cussion thereon.  But  it  should  be  stated  that,  from  the  ex- 
planations made  by  the  commissioners,  and  contained  in  the 
other  papers  before  me.  I  am  inclined  to  think  that^  whatever 
YoL-  ID— 24 
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may  have  been  the  literal  constntction  of  the  treaty  of  1817,  in 
regard  to  the  right  of  thereservees  provided  for  therein  to  locate 
their  lands  vnthotU  the  limits  of  the  cession  then  made,  that 
right,  after  the  subsequent  acts  of  the  parties  in  the  execution 
of  the  treaty,  and  for  the  purposes  of  the  late  treaty,  must  be 
conceded  to  esist. 

I  am,  sir,  &c.,  &c.^ 

B.  F,  BUTLER. 
To  the  Segrktart  of  War. 


POWER  OF  PRESIDENT  TO  CAUSE  SURRENDER  OP  SLATES  EBT 
REFUGE  WITH  INDIANS. 

The  President  has  no  power  to  cause  fu^tTTe  slaves,  who  have  taken  rc(ii|;v 
amon^  the  Indians  west  of  the  Mississippi,  to  be  apprehended  and  delirered 
by  the  United  States  officers  and  agents  to  the  owners  from  whom  suck  slave* 
shall  have  fled. 

Even  where  slaves  shidl  have  taken  refuge  in  the  States,  the  President  kM  na 
authority  to  cause  a  surrender  except  when  previously  directed  or  empowered 
by  a  law. 

Congress  has  been  silent  hitherto  upon  the  subject  of  fkgitiTes  asaong  Indian*; 
and  although  it  have  the  power  to  make  regulations  not  inconaisteat  with  cmb- 
sisting  treaty  stipulations,  until  it  shall  have  enacted  a  law  in  that  respect,  Ik* 
President  has  no  authority  to  interpose. 

Attorket  General's  Opncs^ 

Augvsi  30, 1838. 

Sir:  Pursuant  to  the  request  contsined  in  your  letter  of  the 
14th  instant,  I  have  considered  the  question  stated  in  the  com* 
munication  of  the  Commissioner  of  Indian  Affairs,  as  to  the 
authority  of  die  Executive,  under  the  third  clause  of  the  second 
section  of  the  fourth  article  of  the  constitution,  to  cause  fugi* 
tive  slaves,  who  have  taken  refuge  among  the  Indians  west  of 
the  Mississippi,  to  be  apprehended  and  delivered,  by  the  United 
States  officers  and  agents,  to  the  owners  from  whom  such  slaves 
have  fled* 

The  clause  referred  to  provides  that  <<  no  person  held  to  ser- 
vice or  labor  in  one  StaiCy  under  the  laws  thereof,  escaping  into 
another f  shall,  in  consequence  of  any  law  or  regulation  there- 
in, be  discharged  from  such  service  or  labor^  but  shall  be  de- 
livered up,  on  claim  of  the  party  to  whom  such  service  <»  labor 
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may  be  due;^*  and  was  evidently  intended  to  refer  exclusively 
to  those  portions  of  the  Union  which  are  duly  organized  as 
^parate  States.  It  is  also  to  be  observed  that,  in  respect  to 
Ifae  States,  it  gives  no  anthority  whatever  to  the  Executive; 
who,  therefore,  cannot  interfere  in  its  (execution,  except  when 
previously  diiected  or  empowered  by  law. ' 

The  territory  west  of  the  Mississippi  assigned  to  the  Indian 
tribes,  not  %etng  in  the  condition  contemplated  by  the  clause 
referred  to,  is  not  included  within  its  terms.  But  as  Congress 
have  the  general  power  of  legislation  over  the  Indian  country, 
in  points  hot  inconsistent  with  treaty  stipulations,  as  well  as 
over  the  other  territories  of  the  United  States,  and  are,  more- 
over, expressly  empowered  to  regulate  commerce  with  the  In- 
dian tribes,  they  may  vadonbtedly  make  such  legislative  pro- 
visions in  regard  to  fugitive  slaves  who  take  refuge  in  the  In- 
dian country  as  they  may  deem  necessary  to  carry  into  effect 
the  spirit  and  design  of  this  part  of  the  constitution.  The 
present  laws  in  relation  to  the  Indian  country  being  (as  I  have 
already  had  occasion  to  state  in  the  case  of  Mr.  Belton,  re- 
ferred to  by  the  Commissioner)  silent  on  this  point,  I  am  of 
opinion  that  the  Executive  has  no  authority  to  interpose. 
I  am,  sir,  d&c.^  d&c, 

B.  F.  BUTLER. 

To  the  Sbcretarf  of  War. 
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itON.   FELIX  GRUNDY,  OP   TENNESSEE^ 

APPOINTEI>  8BPTEBIB£R  1,   18S8. 


PENSIONS  FOR  WOUNDS  RECmVED  IN  THE  NAVAL  SERVICE. 

The  act  of  23d  April,  1800,  does  not  authorize  penaiom  for  wounds  receired  in 
the  line  of  duty  prior  to  the  passage  of  the  act ;  nor  can  the  act  of  3d  March, 
183Z,  be  construed  to  eni|>race  such  eases. 

The  only  object  of  the  second  section  of  the  last  mentioned  act  was  to  make 
the  pensions  more  ample  in  behalf  of  those  entitled  under  pre-existing  laws. 

Attorney  G^snAt's  Office, 

September  3, 1838. 
StR :  You  state  in  your  letter  pf  the  31^t  of  August  last,  that 
CJommodore  David  Porter  claims  a  pension  for  wounds  received 
in  the  line  of  his  duty  in  the  naval  service  prior  to  the  23d  of 
•  April,  1800,  (the  date  of  the  law  which  established  the  navy 
pension  fund 3)  and  my  opinion  is  requested  whether  your  de- 
'  partment  has  authority  to  grant  pensions  for  deaths  or  disabil- 
ities which  occurred  before  the  pension  fund  was  established. 

My  opinion  is,  that  no  such  authority  exists.  Upon  an  ex- 
amination of  the  act  of  23d  April,  1800,  no  expression  is  found 
indicating  an  intention  on  the  part  of  Congress  that  the  fund 
then  provided  should  be  subject  to  cases  which  had  occurred 
before  that  time.  The  second  section  of  the  act  the  3d  of 
March,  1837,  it  is  believed,  cannot  be  so  construed  as  to  em- 
brace a  class  of  persons  not  included  in  former  laws.  The 
only  object  of  that  section  is  to  make  the  pensions  more  ample 
in  behaJf  of  those  entitled  under  pre-existing  laws. 
Yours,  very  respectfully, 

FELIX  GRUNDY. 

To  the  Secr£Tary  of  the  Navy. 
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DUTIES  ON  MILLINERY,  HOSIERY,  AND  READY-MADE 
OLOTHiN^. 

The  act  of  9d  March,  1833^  to  modify  the  act  of  Jaly  14, 1839„and  other  actsr 
admitting  silkn,  did  not  repeal  ^e  act  of  14th  July,  1833, 'and  form^  acts,, 

^  which  impose  dutieg  on  miUinsry,  hosiery,.  ax)d  ready-made  clothing-;  aacl 
Aose  articles,  of  whatever  mater^  composed,. arc*  sabject  to  duties^  , 

The  operation  of  the  reveaue  laws  eanpot  fa^.  legally  mapended  by  the  Comp- 
troller, even  though  ^oods  inay  have  been  ordered  in  view  of  an  crroneou* 
practice,  antf  the  importers  wish  t»  oountermand  their  order*  from  abroad. 

AlreANKY  Gem«ral^0  OpFies^ 

September  S,  1838. 

Sir:  I  have  examined  the  two  questions  Bvbmitted  form^ 
opinion  in  your  letter  of  the  4th  instant.  The  first  is^  ^^  Ha* 
the  act  of  the  2d  of  March;  1833,  entided  ^  An  ad  to  modify 
the  act  of  July  14, 1882,  aBd  all  former  acts,  by  declaring  tha^ 
manufitctures  of  silk,  oi  of  which  sUk  shall  be  the  compooeni 
material  of  chief  value,  coming  from  this,  side  the  Oape  of  Good 
Hope,  except  sewing  silk,  shall  be  admitted  to  entry  free  s>t 
duty,'  repealed  in  effect  tho$e  portions  of  the  act  of  the  14th  of 
July^  1832,  and  of  fornier  acts,  in  which  certain  duties  are  im* 
posed  upon  millinery,  hosiery,  and  leady-made  clothing,  with« 
out  reference  to  material,  when  such  articles  ax^  composed 
wholly  or  in  part  of -silk?** 

In  deciding  upon  this  qpieslion,  it  should  be  remembered 
that,  prior  to  the  passage  of  the  act  of  the  I4th  of  July,  1832, 
Congress  had  imposed  certain  duties  on  furticles  of  miUinery, 
hosiery,  and  ready-made  clpthing,  at  a  higher  rate  than  those 
specified  in  the  fifteenth  cletise  of  the  second  section  of  that 
act  3  and  the  language  of  the  fifteenth  daiise  of  the  second  sec- 
..tion  of  the  act  of  1832  is  as  Woad  and  comprehensive  (sd  fiur 
as  this  queation  is. concerned)  as  that  of  the  feurth  section  of 
the  act  of  1833 — the  first  reducing  the  duty  to  fiye  per  centuQi 
ad  valorem  upon  the  artictea  referred  to  in  your  inquiry,  and 
the  latter  act  repealing  the  duty  altogether.  Yet,  under  the 
act  of  1832,  the  higher  duties  were  collected  upon  millinery,, 
hosiery,  and  ready-made  clothing;  nor  have  I  learned  that  any 
serious  question  was  ever  raised  upon  the  subject.    Since  the 
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passage  of  the  act  of  1833,  the  same  pra(5tice  has  prevailed, 
with  slight  variations,  arisiDg  from  the  difficulty  of  classifiriag 
particular  articles.  The  construction  thus  placed  upon  these 
acts  imtnediateljr  after  their  passage,  and  the  acquiescence  of 
the  parties  inteiested,  and  of  Congress,  furnish  strong  evi* 
denoe  that  the  construction  was  correct.  Upon  a  view  of  all 
the  acts  upon  this  subject,  and  giving  to  them^  a  reasonable 
interpretation,. so  as  to  carry  into  effect  and  not  defeat  the  in- 
lention  of  the  legislature,  I  have  come  to  the  conclusion  that 
millinery^  liosiery,  and  ready-made  clothing,  of  whatever  ma- 
terials composed,  are.  subject  to  duties;  and  that  the  laws  im« 
posing  them  prior  to  the  act  of  the  2d  of  March,  1833,  are  not 
lepealed  l»y  that  aet. 

To  ilkistral^  my  opinion  practically,  I  would  say,  that  where 
the  mercantile  community  have  given  a  name,  appellation,  or 
description,  to  any  article  or  articles  of  merchandise,  and  by 
that  name,  appellation,  or  description,  Congress  has  imposed  a 
certain  duty  on  them,  the  duty  is  to  be  collected;  and  that,  in 
all  other  cases ,  manufactures  of  silk,  or  of  which  silk  shall  be 
the  component  material  of  chief  value,  coming  from  this  side 
the  Cape  of  Good  Hope,  shall  be  free  of  duty,  except  sewing 
silk,  which  is  subject  to  a  duty  of  forty  per  centum  ctd  valorem. 
By  pursuing  this  course,  it  seems  to  me  the  Comptroller,  in 
performing  his  duties  of  commissioner  of  the  revenue,  will  act 
agreeably  to  the  spirit  of  the  various  laws  on  this  subject,  and 
in  accordance  with  the  course  hitherto  pursued  under  them, 
and  will  avoid  the  dangerous  practice  of  repealiug  laws  by  con- 
structive implication. 

Your  second  question  is,  "  Can  the  Comptroller,  in  giving  a 
construction  to  the  revenue  laws,  which,  from  former  errone- 
ous practice,  may  prove  injurious  to  the  commercial  commu-r 
nity  if  immediately  acted  on,  legally  suspend  their  operation, 
as  construed  by  him,  with  the  view  of  allowing  the  importers 
of  the  goods  time  to  countermand  their  orders  for  goods  from  , 
abroad?" 

My  answer  to  this  question  is  decidedly  in  the  negative. 
The  duty  of  the  Comptroller  is  to  execute  the  revenue  laws. 
Neither  he,  nor  any  oiher  officer  of  the  government,  has  the 
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power  to  suspend  the  operation  of  an  act  of  Congress,  unless 
specially  authorized  to  do  so  by  the  act  itself,  or  some  other  law. 
I  am,  sir,  &c.,  &c., 

FELIX  GRUNDY. 
To  the  Secretary  of  the  Treasury. 

P.  S. — Since  the  foregoing  opinion  was  given,  the  Supreme 
Conn  has  decided  that  silk  stockings  and  half  stockings, 
coming  from  this  side  the  Cape  of  Good  Hope,  are  free  of  duty. 


PENSIONS  TO  WIDOWS  OF  REVOLUTIONARY  SOLDIERS. 

Widows  of  revolutionary  soldiers  whose  first  marriage  took  place  after  the  ex- 
piration of  the  last  period  of  their  service,  and  before  January  1,  1794,  who 
remarried  anterior  to  the  passage  of  the  act  of  July  7, 1838,  are  not  entitled 
to  pensions. 

Attorney  General*»  Office, 
September  IS,  1838. 

Sir:  In  your  letter  of  the  17th  instant,  you  propose  the  fol- 
lowing question  for  my  opinion:  ^'Is  a  widow,  whose  hus- 
band served  six  naonths  during  the  revohitionary  war,  and 
"Who  was  married  to  him  prior  to  the  year  1794,  excluded  from 
the  provisions  of  the  act  of  the  7th  of  July,  1S38,  in  consequence 
of  having  married  after  the  death  of  her  husband,  on  accouni 
of  whose  service  she  claims?" 

The  first  section  of  the  act  of  the  7th  of  July,  183S^  is  as 
foHows:  "fie  ii  enacted  by  the  Senate  and  Hofise  of  Represent" 
atives  of  the  United  States  of  America  tVi  Congress  assembled. 
That  if  any  person  who  served  in  the  war  of  the  Revolution, 
in  the  manner  specified  in  the  act  passed  the  seventh  day  of 
June,  eighteen  hundred  and  thirty  two^  entitled  <  An  act  sup- 
plementary to  the  act  for  the  relief  of  certain  surviving  officers 
and  soldiers  of  the  Revolution,^  have  died,  leaving  a  widow^ 
whose  marriage  took  place  after  the  expiration  of  the  last  period 
of  his  service,  and  before  the  first  day  of  January,  seventeea 
hundred  and  ninety  four,  such  widow  shall  be  entitled  to  re- 
ceive, for  and  during  the  term  of  five  years  from  the  fourth  day 
of  March,  eighteen  hundred  and  thirty-six,  the  annuity  or  pen- 
sion which  might  have  been  allowed  to  her  husband  in  virtue 
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of  said  act;  if  living  at  th^  time  it  was  passed:  Provided,  That, 
in  the  event  of  the  marriage  of  such  widow,  said  annuity  or 
pension  shall  be  discontinued." 

It  is  upon  this  section,  and  no  other  provision  of  law,  that 
the  class  of  claims  embraced  in  your  question  is  to  be  allowed 
or  rejected.  It  cannot  be  believed  that  Congress  intended  te, 
and  did,  provide  for  a  discontinuance  of  a  pension  already 
granted,  updn  the  event  of  the  widow's  second  marriage,  and 
stiQ  that  such  marriage  should  not  prevent  the  allowance  of 
the  pension  in  the  first  instance,  when  the  second  marriage 
took  place  before  the  pension  was  granted.  I  am,  therefore)  of 
opinion  that  the  Commissioner  of  Pensions  decided  correctly  in 
rejecting  this  class  of  claims. 

Yours,  with  much  respect, 

FELIX  GRUNDY. 

To  the  Secretary  of  War. 


BREACH  OP  BLOCKADE— CAPTURE,  RESCUE,  &c. 

Where  an  American  Tesael  had  entered  and  cleared  from  a  port  under  block- 
ade, and,  whilst  returning  to  New  Orleani,  was  captured  by  a  yessel  belong- 
ing to  the  French  blockading  squadron,  from  which  the  captain  of  the  former 
rescued  her  and  brought  her  into  the  port  of  New  Orleans,  to  which  he  was 
destined;  and  demand,  subsequently,  being  made  of  the  Executive  to  deliyer 
up  the  Testfel  and  cargo,  both  on  account  of  the  said  breach  of  blockade  and 
the  rescue— DKCiDEp,  that  the  captors  hsTe  no  right  of  property  in  said  vessel 
and  cargo;  and  that  the  liability  of  the  vessel  to  condemnation,  if  it  ever  ex- 
isted, has  ceased  by  the  termination  of  her  voyage  at  the  po^t  of  her  desti- 
nation. 

The  case  made  by  the  French  government  calls  for  a  judicial  decision  settling 
certain  questions  of  fact  concerning  the  legality  of  the  blockade,  capture,  dbc., 
before  the  Executive  can  act. 

Independently  of  this,  there  is  no  constitutional  right  vested  in  the  Executive  to 
deliver  up  the  property  of  an  American  citizen,  claimed  by  him  as  his  own, 
and  in  his  actual  possession,  and  not  condemned,  nor  legally  adjudged  to 
belong  to  another. 

Attorney  General's  Offiob, 

Oc/oier  11, 1838. 
Sir:  In  the  investigation  of  the  different  points  submitted 
for  my  examination  respecting  the  vessel  Lone,  Captain  Clarke, 
and  her  cargo^  I  have  been  able  to  derive  very  little  assistance^ 
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upon  the  important  principles  involved,  from  any  opinions  given 
by  my  predecessors.  No  similar  question  ever  appears  to  have 
been  submitted  to  their  consideration.  The  public  authorities 
of  another  cojimtry  have  never  h^^tofore  made  an  apfrfication 
to  this  government  to  deliver  up  property  claimed  by,  and  in 
the  possession  of,  a  citizen  of  the  United  States,  under  cir- 
cumstances like  the  present-^— upon  the  obligation  of  its  forfeit- 
ure for  a  breach  of  blockade^  and, before  any  condemnation. 
Nor  is  any  instatice  known  to  m^  in  which  this  government 
has  been  called  on  to  interpose,  and  restore  to  the  captors  prop- 
erty that  was  rescued  from  them  by  reason  of  a  fidlure  on  their 
own  part  to  make  the  capture  sure.  By  the  well-settled  prin- 
ciples of  international  law,  it  is  made  the  duty  of  the  caplors 
to  place  an  adequate  force  upon  the  captured  vessel ;  and  if, 
from  a  mistaken  reliance  on  the  sufficiency  of  their  force,  or 
misplaced  confidence,  they  fiul  to  do  sO,  the  omission  is  at  their 
own  peril.  No  instance  is  known  in  which  it  has  been  regard- 
ed as  a  ground  for  asking  such  interposition  as  is  now  sought. 

To  these  causes,  which  may  account  for  the  want  of  any 
precedent,  is  to  be  added  the  novel  nature  of  the  blockade  it* 
self.  It  has  been  resorted  to,  not  as  a  warlike,  but  as  a  peace- 
ful measure  for  the  reparation  of  an  injury  alleged  to  be  com- 
mitted by  one  nation  upon  another.  The  writers  on  interna- 
tional law  seem  not  to  have  enumerated  a  blockade  among  the 
peaceful  remedies  to  which  an  injured  nation  may  resort,  but 
class  it  among  the  usual  measures  of  direct  hostility.  No 
principles,  therefore,  have  been  laid  down  by  them  stricdy  ap- 
plicable to  the  present  case,  and  it  can  only  be  treated  on  those 
whinh  refer  to  ordinary  blockades  in  time  of  war. 

These  rules,  then,  must  be  the  guide  in  giving  this  sutyect 
the  le^pectful  ponsideration  that  is  due;  and  the  rights  which 
belong  to  the  captors  of  this  vessel  and  cargo,  under  these 
rules,  form  the  first  point  of  inquiry. 

Captain  Clarke  had  entered  the  port  of  Matamoras;  he  sailed 
from  thence  bound  to  New  Orleans,  as  his  port  of  final  desti- 
nation. On  his  homeward  voyage,  he  was  captured  by  a  ves- 
sel belonging  to  the  French  blockading  squadron.  The  con- 
dition of  this  squadron  at  the  time  he  entered  the  port,  whether 
it  was  actually  present,  or  so  far  absent  as  temporarily  to  relax 
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the  blockade^  does  not  i^pear.  Some  days  after  the  capture, 
he  rescued  his  vessel^  aod,  cootinuing  his  original  yoyage, 
brought  her  safe  into  New  Orieaus^  where  it  termiaated.  If  it 
were  admitted  that  there  was  such  a  violation  of  the  blockade 
as  to  justify,  acooiding  to  the.law  of  natioos,  the  original  cap- 
ture; and  if  further  admitted  that  the  rescue  of  the  vessel  was, 
by  the  same  law,  an  additional  and  lawful  cause  of  condemna- 
tion ;  still  it  is  a  principle  equally  well  established  and  recog- 
nised, that  the  offence  thus  incurred  never  travels  on  with  the 
vessel  further  than  the  end  of  the  return  voyage.  If  captured, 
ar  recaptured,  in  any  part  of  that  voyage,  she  is  taken  in  delicti, 
aud  liable  to  be  condemned  ^  but  if  she  terminates  the  entire 
voyage  in  salety,  that  liability  has  entirely  ceased;  nor  can  the 
captors  demand  her  condemnation,  much  less  her  delivery  to 
them. 

It  is  a  principle  of  international  law  equally  well  established, 
that  the  eaf^ure  transfers  no  property  in  the  vessel  and  cargo  to 
the  captors;  but  the  title  to  it  remains  unchanged  until  a  regu^ 
lar  sentence  of  condemnation  has  been  pronounced  by  some 
court  of  competent  jurisdiction.  Upon  this  principle,  the  cap- 
tors in  the  present  instauce  can  claim  no  more  properly  in  the 
vessel  and  cargo  than  they  could  have  done  had  there  been  no 
seizure.  Their  right  of  property,  whatever  it  may  be,  does  not 
vest  until  the  vessel  shall  be  legally  condemned;  and  before 
that  event  they  cannot  ask  the  delivery  of  the*  property* 

On  these  grounds,  whatever  may  be  thought  of  the  conduct 
of  Captain  Clarke,  in  entering  the  port  of  Matamoras,  and  sub- 
sequently rescuing  his  vessel,  it  is  clear  that,  by  the  well  settled 
principles  of  international  law,  the  captors,  who  now  claim  the 
vessel  and  cargo,  have  no  right  of  property  in  her;  and  that 
her  liability  to  condemnation,  if  it  ever  existed,  has  ceased  by 
the  termination  of  her  voyage  at  the  port  of  her  destination. 

The  next  pointof  inquiry  suggested  by  Ihis  application  is  the 
authority  of  the  Executive  to  direct  the  delivery  of  the  vessel 
and  cargo.  Without  discussing  the  relative  functions  and 
powers  of  the  different  departments  of  the  government,  it  is 
sufficient  to  observe,  that  the  case,  as  presented  by  the  French 
government,  calls  for  a  decision  not  executive,  but  judicial. 
It  involves  necessarily  these  questions:  Was  the  blockade  es- 
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•  tablished  and  maintained  according  to  the  law  of  nations? 
Was  the  capture  a  lawful  one?  Was  there  a  rescue,  and  with 
what  attendant  circumstances?  And  what  is  the  legal  effect 
of  the  rescue  and  safe  arri^  of  the  vessel  at  her  port  of  final 
destination?  These  are  points  which  it  would  be  necessary 
to  ascertain  before  the  Executive  could  act.  They  are  points 
strictly  within  the  cognizance  of  judicial  tribunals;  and  there 
are  courts  in  which  they  may  be  fully  investigated. 

But^  independent  of  this  consideration,  there  is  no  constita- 
tional  right  vested  in  the  President  to  deliver  up  the  property 
of  an  American  citizen,  claimed  by  him  as  his  own,  and  in 
his  actual  possession,  and  not  condemned,  or  legally  ad* 
judged  to  belong  to  another.  Some  years  since,  the  jewels  of 
the  Princess  of  Orange,  which  had  been  stolen  and  brought  lo 
this  country,  were  seized  by  the  collector  of  New  York,  and 
libelled  in  that  district,  and  an  application  for  their  delivery 
w^  made  by  the  government  of  Holland.  My  predecessor 
(Mr.  Taney)  gave  several  opinions  in  the  progress  of  the  pro* 
ceedings.  The  inference  fairly  to  be  deduced  from  the  whole 
of  them  is,  that  where  there  are  different  claimants  to  property, 
who  can  litigate  their  rights  before  the  judiciary,  the  Executive 
cannot  interfere;  but  he  may  order  property  to  be  restored  lo 
the  rightful  undisputed  owner,  in  a  case  where  the  United 
States  alone^  under  their  revenue  laws,  have  put  in  a  claim  fat 
a  forfeiture.  I  think  I  am  safe  in  saying  that  no  opinion  goii^ 
farther  than  this  has  ever  emanated  from  this  office.  But  were 
the  President  to  accede  to  the  present  application,  it  would  be, 
in  frtct,  to  take  the  property  from  the  possession  of  an  individ- 
ual, once  admitted  to  be  the  rightful  owner,  still  claiming  it 
as  such,  and  never  having  had  his  title  divested  by  the  judg- 
ment of  a  court,  upon  the  mere  allegation  of  his  having  vio- 
lated a  blockade.    This  the  President  cannot  do. 

It  is,  however,  satisfactory  to  know  that,  notwithstanding 
these  views  as  to  the  course  of  the  Executive,  there  are  ample 
means  of  redress  left  to  the  captors,  should  they  have  a  legal 
right  to  this  property;  and  that,  if  there  has  been  any  injury, 
the  institutions  of  this  country  afford  that  full  satis&ction 
which  it  is  the  object  of  the  French  government  to  obtain  by 
its  present  application.    The  admiralty  courts  of  the  United 
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States^  whose  judgmeats  aie  based  upon  the  established  prin- 
ciples of  international  law^  as  lecognised  by  all  modern  and 
civilized  nations,  are  open  to  the  caplors^  and  will  administer 
justice  commensurate  with  their  rights.  The  only  requisites 
necessary  to  give  them  jurisdiction  exist  in  this  case;  for  the 
parties  to  be  proceeded  against^  and  the  property^  are  now 
within  their  power^  can  be  reached  by  their  process^  and  bound 
by  their  decrees. 

In  declining,  therefore,  to  accede  to  the  present  application, 
on  grounds  of  international  law,  as  well  as  under  his  consti- 
tutional obligation^,  the  President  is  not  instrumental  in  inter- 
fering with  the  legal  claims  of  those  on  whose  behalf  the  goy- 
emment  of  France  has  interested  itself;  but  leaves  them,  as 
every  just  government  must  be  disposed  to  do,  the  amplest 
means  of  asserting  those  claims,  and  regaining  any  rights  they 
may  have  lost. 

1  have  the  honor  to  be,  sir,  very  respectfully,  your  obedient 
servant, 

FELIX  GRUNDY.  ^1 

To  the  pRE8IOEI9T  OF  THS  UnITEIX  StATES. 


EXTRA  PAY  OP  CLERKS  IN  THE  WAR  DEPARTMENT. 

The  two  clerics  in  the  bureau  of  Indian  Affain  are  not  enticed  to  the  additional 
compcnaation  aaked  for,  under  the  third  section  of  the  act  of  Sd  March » 1837. 

Attorney  Gbnbral's  Offsce^ 

November  6, 1838. 

Sir:  Tour  commnnication  of  the  17th  of  Septemberi  en- 
closing the  claim  of  two  of  the  clerks  employed  by  the  Com- 
missioner of  Indian  Affairs^  £>r  additional  compensation  ^  haa 
been  considered.  I  am  unable  to  discoyer  any  legal  foundation 
whatever  for  their  claim  to  the  benefit  of  the  3d  section  of  the 
act  of  the  3d  of  March,  1837. 

In  the  first  place,  it  Cannot  be  supposed  that  Congress  in- 
tended to  embrace  in  that  proyision  salaries  not  fixed  by  them- 
selves,  but  which  had  been  fixed  by  the  head  of  a  depart- 
ment^  and^  in  the  present  case,  the  Secretary  of  War  had  fixed 
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the  salaries  of  the  present  applicants,  according  to  his  own  jadg- 
mentand  discretion. 

In  the  second  place,  the  case  of  an  allowance  of  $2,400  by 
Congress  to  clerks  performing  a  particniar  service,  and  its  be- 
ing left  to  the  Secretary  of  the  Treasury  to  apportion  it  be- 
tween them,  is  conceived  to  be  a  very  different  case  from  thrt 
pi^sent.  In  that  case.  Congress  had  fixed  the  compensatiott  of 
the  clerks  jointly,  and  the  Secretary  only  apportioned  it. 

Therefore  these  clerks  might  well  be  allowed  the  benefit  of 
the  act  of  1837,  referred  to;  their  compensation  having  been 
fixed  by  Congress,  and  not  coming  within  the  exception  con- 
tained m  said  act. 

My  opinion,  therefore,  is,  that  the  additional  compensatton 
asked  for  by  the  applicants  cannot  lawfully  b^  granted. 
I  am,  sir,. very  respectfully,  yqur  obedient  servant, 

FELIX  GRtTNDT. 

To  the  SscRBTAST  or  Wail 


CHARACTER  OP  L^IfD  SCRIP  IN  SATISFACTION  OF  WARRANTO 

Land  scrip  iasued  in  satigftuition  of  milkary  bounty  land  warranta  must  be  re> 
garded  as  real  estate,  and  to  go  upon  the  death  of  the  holder  to  the  heir8-«(» 
law,  and  not  t^  lh«  6x«cutonr  and  adminiatiaiorsi 

Attorney  Gbnsral's  Office, 

NwemAer  9, 1838. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yours 
of  the  6th  instant,  CDCiosing  a  commuDication  Horn  the  Com- 
missioner of  the  General  Land  Office,  with  sundry  accompany- 
ing documents. 

The  question  submitted  for  my  opinon  is,  Whetfier  land 
scdp  issued  in  satisfaction  of  militiiry  bounty  land  warrants  b 
personal  property,  and  subject  to  the  exclusive  control  of  tlio 
executor  or  adnnmstrator;  or  is  real  estate,  which  descender  to 
the  heirsat-law? 

Military  bounty  land  warrants  have  sAirays  been  considered 
as  real  estate,  and,  of  course,  land  scrip  issued  to  satisfy  them 
should  be  considered  in  the  same  light;  for  it  would  not  do  to 
ssy  that  the  warrant  belonged  to  Che  heirs*aMaw,  and  ttal  the 


Digitized  by  VjOOQIC 


TO  THE  SECRETARY  OF  THE  TREASURY.   383 

The  SmithfloRian    Legacy  to  thcf  United  fltatei. 

scrip^  which  the  government  furnished  in  satisfaction  of  the 
warrant,  should  belong  to  the  personal  representatives  of  the 
deceased.  By  this  means,  the  government  by  its  act  of  pay« 
ment,  or  furnishing  a  new  evidence  of  debt,  would  be  changing 
the  ownership  as  between  individuals.  This  could  not  be 
deemed  admissiMe. 

That  scrip  should  be  considered  as  real  property,  is  proved 
not  only  by  the  &ct  that  it  is  payable  in  land  only,  but  also  by 
the  provisions  of  the  act  of  May  30, 1830,  which  provides  ^'that 
all  certificates  or  scrip  to  be  issued  in  virtue  of  any  warrant 
hereafter  to  be  granted,  shall  be  issued  to  the  party  originally 
entitled  thereto,  or  his  heir  or  heirs,  devisee  or  devisees,  as  the 
case  may  be."  My  opinion  therefore  is,  that  land  scrip  is  real, 
and  not  personal  prc^rty. 

I  cannot  consider  the  opinion  of  the  late  Attorney  General 
in  the  case  of  Trvpieti  as  applicable  to  the  question  now  under 
consideration;  and  if  it  were,  I  should  feel  it  my  duty  to  say 
that  I  wholly  dissented  from  it. 

I  therefore  advise  that  the  practice  which  has  hitherto  pre- 
vailed  in  the  Land  Office,  of  ^considering  scrip  as  real  property, 
and  subject  to  the  disposition  of  the  legal  h6trs  and  devisees, 
and  not  liable  to  the  control  of  the  personal  representatives  of 
the  deceased,  be  adhered  to. 

I  am,  sir,  very  respectfully,  you?  obedient  servant, 

FELIX  GRUNDY. 

To  the  S^BciirrAftT  or  thk  TRBAsnar. 


THE  SMITHSONIAN  LEGACY  TO  THK  UNITED  STATES. 

The  entire  legacy  bequeathed  to  the  United  States  by  James  Smithson,  for  th« 
pnrpofle  of  foonding  an  establishment  in  the  city  of  Washington  for  the  in* 
crease  and  diffusion  of  knowledge,  should  be  k^t  entire  for  sffectnating  ths 
purposes  of  the  testator. 

The  expenses  of  prosecuting  for  the  said  legacy,  and  of  receiviDg  and  transport- 
ing  it  to  this  country,  including  additional  expenses  incurred,  therefore,  ought 
to  be  defrayed  out  of  the  appropriation  made  by  Congress. 

The  personal  effects  other  than  cash  and  stocks,  which  have  been  tmnsferred  to 
the  United  Slates,  should  be  disposed  of  as  Congress  may  direct. 

Attorney  General's  Office, 

November  16, 1838. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yours 
of  the  11th  of  October  la«t^  req^uesting  my  opinion  upon  various 
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points  in  relation  to  the  Smithsonian  legacy.  A  separate  an- 
swer to  each  of  your  inquiries  is  deemed  unnecessary,  as  the 
opinion  I  entertain,  and  am  about  to  express  in  general  terms, 
will  be  found  to  cover  most  of  them. 

James  Smithson,  of  London,  on  the  23d  day  of  October, 
1826,  executed  his  last  will  and  testament;  by  which,  upon  the 
happening  of  certain  contingencies,  he  bequeathed  to  the  Uni- 
ted States  of  America  all  his  property,  to  found  at  Washington, 
under  the  name  of  the  Smithsonian  Institution,  an  establish* 
ment  for  the  increase  and  diffusion  of  knowledge  among  men. 
The  Congress  of  the  United  States,  by  an  act  passed  1st  of 
July,  1836,  accepted  the  bequest,  and  directed  the  President  to 
appoint  an  agent  to  assert  and  prosecute  the  claim;  and  by  the 
said  act  pledged  the  faith  of  the  United  States  to  apply  the 
moneys  and  other  funds  which  might  be  received  to  carry  into 
effect  the  provisions  of  said  will.  By  the  4th  section  of  said 
act  it  is  provided,  <^that,  to  the  end  that  the  claim  to  said  be- 
quest may  be  prosecuted  with  effect,  and  the  necessary  ex- 
penses in  prosecuting  the  same  be  defrayed,  the  President  of 
the  United  States  be,  and  is  hereby,  authorized  to  apply  to  that 
purpose  any  sum  not  exceeding  $10,000,"  &c. 

From  these  provisions,  it  appears  to  me  that  Congress  in- 
tended that  there  should  be  no  diminution  of  the  funds  be- 
queathed for  the  purpose  specified  in  said  will;  but  that  the 
whole,  whatever  they  might  amount  to,  should  be  applied  to 
carry  into  effect  the  intended  object  of  the  testator.  And  when 
the  object  of  the  bequest  is  considered,  it  cannot  be  supposed 
that  Congress  would  act  in  any  other  than  a  liberal  spirit. 

My  opinion,  therefore,  is,  that  the  amount  of  the  whole 
money  and  other  funds  received  by  the  agent  of  the  United 
States  under  the  act  of  1st  of  July,  1836,  without  reduction, 
constitute  the  Smithsonian  fund,  for  the  purposes  specified  in 
said  Smithsonian  will;  and  that  the  whole  expenses  of  prose- 
cuting said  claim,  receiving  it,  and  transporting  the  same  to 
this  country,  including  any  additional  expenses  which  may 
have  been  incurred  here,  ought  to  be  defrayed  out  of  the  ap- 
propriation made  by  Congress. 

It  appears  that  the  cash  and  stocks,  which,  when  converted 
into  money,  amounted  to  ^^106,490  ll^.  9rf.,  were  decreed  to 
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the  United  States^  as  the  amount  of  the  legacy  and  bequest  in 
said  will.  This  sum^  after  deducting  JSl  16  2^.  2d.,  the  amount 
of  -costs  refunded;  is  the  amount  which  should  be  paid  to  the 
Treasurer  of  the  United  States,  to  be  kept  and  disposed  of  ac- 
cording to  the  provision  of  the  acts  of  July  1, 1836^  and  the  6th 
section  of  the  act  of  July,  1838;  and  all  expenses,  of  whatever 
kind  or  nature,  should  be  paid  out  of  the  appropriation  made  . 
by  Congress. 

In  relation  to  the  disposition  of  the  other  personal  effects  of 
Mr.  Smithson,  which  have  been  transfened  to  this  country  by 
the  agent  of  the  United  States,  my  opinion  is,  that  Congress 
should  direct  the  diposition  of  them. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

FELIX  GRUNDY- 

To  the  Secretary  op  the  Treasury. 


WHAT  BANKS  CAPABLE  OF  BECOMING  PUBLIC  DEPOSITORIES. 

Tlue  act  to  regulate  depositee  of  the  public  money  authorizes  the  selection  of 
banking  corporations  chartered  by  .the  acts  of  the  legislatures  of  the  different 
States,  in  those  States,  only,  as  depositories,  plainly  excepting  private  banking 
associations,  and  such  as  the  North  American  Trust  and  Banking  Company. 

Attorney  General's  Office, 

November  17, 1838. 

Sir:  I  have  received  yours  of  the  29th  of  October,  in  which 
you  state  that  the  North  American  Trast  and  Banking  Com- 
pany of  New  York  have  applied  to  your  department  to  be  se- 
lected as  a  depository  of  the  public  money,  under  the  provisions 
of  the  act  of  Congress  of  the  23d  of  June,  1836;  and  you  sub- 
mit for  my  opinion  the  question,  whether  the  associations 
formed  under  the  general  banking  law  of  New  York  are  cor- 
porations, within  the  meaning  of  the  deposite  law,  and  whether 
they  can  legally  be  selected  by  you  as  public  depositories? 

I  have  also  to  acknowledge  the  receipt  of  the  arguments  and 
opinions  of  three  distinguished  members  of  the  New  York  bar, 
in  favor  of  the  application  of  the  said  company. 

To  determine  upon  the  question  thus  submitted  for  my  ex- 
amination, recourse  must  be  had  to  the  act  of  1836,  entitled 
Vol.  iu— 26 
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<^  An  act  to  regulate  the  deposites  of  the  public  money ;^'  as, 
upon  the  true  construction  of  tliat  act  the  decision  of  this  ques- 
tion must  mainly  depend. 

The  language  of  tlie  1st  section  is,  ^^  That  it  shall  be  the 
duty  of  the  Secretary  of  the  Treasury  tn  select,  as  soon  as  may 
be  practicable,  and  employ  as  depositories  of  the  money  of  the 
United  States,  such  of  the  banks  incorporated  by  the  sev^^l 
States,  by  Congress  for  the  District  of  Columbia,  or  by  the 
Legislative  Councils  of  the  respective  Territories  for  Chose  Ter- 
ritories," &c. 

This  provision  contains  the  designation  of  the  only  kind  of 
institutions  which  are  authorized  to  be  selected  by  the  Secre- 
tary of  the  Treasury  as  depositories  of  the  public  money.  It 
must  be  taken  for  granted  that  the  Congress  of  the  United 
States  well  understood  the  legal  import  and  meaning  of  the 
terms  used  by  them  in  their  enactments.  They  say  banks  in- 
corporated by  the  several  States,  &c.  This  must  mean  (for  it 
can  mean  nothing  else)  banking  corporations  chartered  by  the 
acts  of  the  legislatures  of  the  different  States,  as  they  alone 
can  incorporate  State  banks,  or  create  State  oorpoiations.  And 
any  moneyed  institutions,  or  banking  associations,  which  are 
not  corporations,  and  thus  created,  are  not  embraced  within 
the  meaning  of  the  act.  By  the  3d  section  of  the  deposite  act, 
every  bank  to  be  thereafter  selected  is,  among  other  things,  to 
furnish  the  Secretary  of  the  Treasury  with  a  copy  of  its  char- 
ter." What  can  this  mean,  but  the  act  creating  it,  and  speci- 
iying  the  terms  and  conditions  of  its  existence  ? 

In  the  arguments  of  counsel  which  have  been  presented  for 
my  consideration,  it  is  conceded  that  the  moneyed  institutions 
about  to  be  created  under  the  act  of  ^e  legislature  of  New 
York  of  April  18, 1838,  are  not,  technically  and  stricdy  speak- 
ing, corporations.  And  if  this  concession  were  not  made,  ajid 
these  institutions  were  to  be  tested  by  those  legal  rules  and 
principles  applicable  to  corporations,  they  would  be  Ibund 
deficient  in  many  of  the  legal  requisites,  such  as  a  common 
^eal,  &c. 

Instead  of  placing  these  institutions  upon  the  footing  of  cor- 
porations, it  might  be  more  correct  to  say  of  them  that  this  is 
their  true  character:  that  all  the  citizens  in  the  State  of  New 
York  had  the  right  to  use  the  privilege  of  banking  until  the 
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legislature  of  that  State  prohibited  its  exercise;  and  that  the 
legislature  of  1838  have  restored  that  right  to  its  citizens  under 
certain  limitations  and  restrictions  calculated  to  secure  the  pub- 
lic against  imposition  and  fraud.  They  have,  however,  by 
that  act  created  no  corporations;  but  have  permitted  banking 
associations,  or  moneyed  partnerships,  to  be  formed  upon  the 
terms  and  conditions  specified  in  the  said  act. 

At  the  time  of  the  passage  of  the  deposite  act  of  1836,  there 
were  in  the  United  States  two  kinds  of  banking  associations — 
one  inqorporated  by  the  legislatures  of  the  States;  the  other, 
private  banking  companies.  Congress,  looking  to  that  state  of 
things,  declared  that  none  but  banks  incorporated  by  the  laws 
of  the  different  States,  &c.,  should  become  depositories  of  the 
public  money.  This  at  once  put  aside  all  private  associations 
88  depositories  of  the  public  moneys. 

The  system  of  banking  about  to  be  put  in  practice  under 
the  general  banking  law  of  New  York  was  not  then  in  use  in 
the  United  States;  and,  therefore,  cannot  be  presumed  to  have 
been  within  the  view  of  Congress  when  they  passed  the  act  of 
1 836.  Had  that  law,  or  any  other  similar  to  it,  been  in  exist- 
ence, and  had  institutions  been  already  created  and  in  opera- 
tion under  such  law,  Congress  would  then  have  been  called 
upon  to  decide  upon  the  expediency  and  propriety  of  employing 
them  as  public  depositories.  But  such  not  being  the  fact,  it 
would  not  become  any  executive  officer  to  apply  to  such  insti- 
tutions the  act  of  1836,  unless  they  should  be  clearly  within  its 
meaning,  which  is  not  believed  to  be  the  case. 

The  proper  construction  to  be  placed  upon  the  deposite  act 
of  1836  would  be,  in  my  opinion,  to  make  it  apply  to  such  in- 
corporated banks  as  were  then  known  and  in  use,  and  others 
chartered  or  incorporated  in  like  manner;  and  not  to  extend  it 
to  a  species  or  kind  of  banking  unknown  and  unused  in  the 
United  States  at  that  time,  and  the  practical  results  of  which 
are  yet  to  be  developed. 

From  the  foregoing  view,  you  will  readily  see  that  my  opinion 
is  adverse  to  the  application  of  the  North  American  Trust  and 
Banking  Company. 

1  am,  sir,  very  respectfully,  your  obedient  servant, 

PEUX  GRUNDY. 

To  the  SSGRKTART  OF  THE  TRSASVaT. 
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CLAIM  OP  AUGUSTA  FOR  EXPENSES  OF  FLORIDA  WAR. 

The  claim  of  the  city  of  Augusta,  for  expenses  incurred  and  supplies  furnished 
on  account  of  the  public  service  for  the  defence  of  Florida,  comes  within  the 
act  of  May  28, 1836,  and  ought  to  be  allowed. 

Office  of  the  Attorney  General, 

November  17,  1838. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  of  the  17th  of  October,  with  the  accompanying 
papers,  respecting  the  claim  of  the  city  of  Augusta  against  the 
United  States. 

In  forming  an  opinion  upon  the  subject  submitted  for  my  ex- 
amination, 1  shall  be  governed  by  those  considerations  alone 
which  would  have  influenced  my  judgment  had  my  opinion 
been  asked  immediately  after  the  passage  of  the  act  of  May  28, 
18865  nor  shall  I  consider  any  decision  heretofore  given  by  your 
department^  as  having  the  least  effect  upon  the  case  before  me. 
You  having  reopened  the  case,  it  now  stands  as  though  it  had 
never  been  decided  on,  and  no  opinion  heretofore  expressed  by 
your  department  should  prejudice  the  claim  of  the  applicants. 

It  appears  that,  upon  the  breaking  out  of  hostilities  by  the  In- 
dians against  the  frontiers  of  Florida  in  the  winter  of  1835-'36, 
the  city  of  Augusta,  together  with  other  cities  in  the  south, 
promptly  advanced  money  to  procure  a  volunteer  military  force 
to  march  immediately  to  the  frontier  and  protect  the  inhabitants. 
Every  one  in  the  least  acquainted  with  emergencies  of  this 
character  knows  that,  upon  such  occasions,  the  amount  of  ex- 
penditure is  but  little  considered,  and  regular  accounts  are  not 
kept;  higher  objects  almost  entirely  engross  the  attention  of 
those  engaged  in  providing  the  relief  which  the  country  needs, 
and  which  the  general  government,  on  account  of  its  remote- 
ness, cannot  furnish  in  proper  time.  In  all  such  cases,  more 
money  is  expended  than  is  necessary  in  cases  where  the  gov- 
ernment has  time  to  act  for  itself.  Of  all  this,  Congress  was 
well  aware  when  the  act  of  the  28th  May,  1836,  was  passed. 
The  first  section  of  that  act  provides  "  that  the  Secretary  of 
War  be,  and  he  is  hereby,  directed  to  cause  to  be  paid  the  ex- 
penses that  have  been  incurred,  and  the  supplies  that  have  been 
furnished,  in  the  States  of  South  Carolina,  Georgia,  Alabama^ 
Louisiana,  and  the  Territory  of  Florida^  on  account  of  the 
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militia  or  volunteers  received  into  the  service  of  the  United 
States^  for  the  defence  of  Florida:  provided,  that  the  accounts 
for  these  claims  shall  be  examined  and  audited  at  the  treasury, 
as  in  other  cases."  The  expenses  that  have  been  incurred, 
and  the  supplies  that  have  been  furnished,  are  to  be  paid  for. 
From  these  expressions,  I  should  infer  that  Congress  did  not 
intend  that  the  Secretary  of  War  should  make  further  inquiry 
than  to  ascertain  the  amount  expended,  and  the  supplies  fur- 
nished, and  that  they  were  on  account  of  the  militia  and  volun- 
teers received  into  the  service  of  the  United  States  for  the  defence 
of  Florida. 

The  proviso  in  this  section  is  all  that  can  create  any  diffi- 
culty j  that  requires  '^that  the  accounts  for  these  claims  shall 
be  examined  and  audited  at  the  treasury,  as  in  other  cases." 
This  by  no  means  imposes  the  necessity  of  applying  the  same 
tests  to  them  that  are  applied  to  regular  military  expenditures; 
especially  as,  in  the  preceding  part  of  the  section,  the  only  tests 
intended  by  the  act  are  laid  down;  that  is,  '^  the  expenses  that 
have  been  incurred,  and  the  supplies  that  have  been  furnish- 
ed," <fcc.  Besides,  there  was  a  propriety  in  having  the  ac- 
counts examined  and  audited,  that  it  might  be  seen  that  the 
supplies  and  expenditures  were  not  only  made,  but  made  bona 
fide^  for  the  purposes  specified  in  the  act. 

I  am  of  opinion  that  the  claim  of  the  city  of  Augusta  comes 
within  the  purview  of  the  act  of  the  28th  of  May,  1836. 
I  am,  sir,  very  respectfully,  &c.,  (fcc, 

FELIX  GRUNDY. 

To  the  Secretary  of  War. 


ABANDONMENT  OP  CREEK  RESERVES. 

The  remoTal  of  the  Creek  reaervees  from  their  reserved  lands,  without  the  inten- 
tion oi  returning  and  occupying  them  as  their  place  of  residence,  is  an  aban* 
donmentv  which  giyes  the  right  of  possession  and  occupancy  to  the  United 
States. 

The  right  of  the  United  States  accrues  and  becomes  complete  immediately  upon 
such  abandonment. 

Attorney  General's  Office, 

November  19,  1838. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yours 
of  the  3d  instant,  with  the  accompanying  papers,  respecting 
the  Talassee  Fixico  reserve  under  the  Creek  treaty  of  1814. 
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The  substance  of  your  first  inquiry  is,  Has  there  been  a 
voluntary  abandonment  of  the  land  in  controversy  by  the  In- 
dian reservee  ? 

Tlie  treaty  provides  that,  "  upon  the  voluntary  abandonment 
thereof  [meaning  the  reserve]  by  such  possessor,  or  his  de« 
scendants,  the  right  of  occupancy  or  possession  of  such  lands 
shall  devolve  to  the  United  States,  and  be  identified  with  the 
right  of  property  ceded  hereby." 

En  deciding  the  question  of  abandonment  according  to  the 
foregoing  provision  in  the  treaty,  nothing  more  is  necessary 
than  to  ascertain  that  the  reservee  left  and  removed  from  the 
land,  without  an  intention  of  returning  and  occupying  it  as 
his  place  of  residence.  His  long  absence  from  the  reserve 
should  at  all  times  be  considered  as  affording  evidence  of  hi» 
original  intention  at  the  time  of  removal.  In  my  opinion,  the 
right  of  the  government  cannot  be  affected  by  any  contracts 
or  assignments  made  by  the  reservee,  nor  can  his  motives  in 
making  his  removal  have  the  least  influence  upon  the  title  of 
the  United  States,  except  so  far  as  the  question  of  temporary  or 
permanent  absence  might  be  involved. 

The  foregoing,  as  I  understand  it,  is  the  law  applicable  to 
your  first  inquiry.  It  is  not  my  province  to  decide  upon  the 
facts. 

Your  second  inquiry  presents  the  question,  If  there  has  been 
an  abandonment,  when  did  the  right  of  occupancy  and  posses- 
sion of  said  lands  devolve  to  the  United  States,  and  this  land 
become  identified  with  the  right  of  property  ceded  by  said 
treaty  ? 

My  opinion  is,  that  so  soon  as  a  voluntary  abandonment  and 
removal  from  the  premises  actually  took  place,  from  that  time 
the  right  of  the  United  States  accrued,  and  was  perfect  and 
complete;  and  although  the  register  and  receiver  could  not  act 
until  they  had  a  knowledge  of  such  abandonment,  still  the 
rights  of  individuals  might  well  and  legally  have  their  origin, 
to  different  portions  of  said  land,  according  to  the  then  exist- 
ing, laws,  or  laws  which  might  thereafter  be  passed  by  Con- 


In  answer  to  your  third  inquiry,.  1  think  that  the  act  of  the 
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3d  of  March,  1817,  has  no  application  to  the  matter  in  ques- 
tion^ but  refers  to  an  entirely  difierent  class  of  cases. 
I  have  the  honor  to  be,  &c.,  &c., 

FELIX  GRUNDY. 
To  the  Segrbtart  of  thb  Treaso&t. 


DAMAGES  TO  SPANISH  SLAVE  OWNERS  OCCASIONED  BY  UNI- 
TED STATES  TROOPS. 

The  United  States  are  bound  to  pay  the  Spanish  inhabitants  of  Florida  the 
▼alue  of  slaves  carried  away  or  killed  by  the  troops  of  the  United  States 
shortly  prior  to  the  treaty  with  Spain  of  the  99d  of  Febniary,  1819. 

Renuuieration  should  also  be  made  for  the  services  of  such  slaves  as  have  been 
restored  to  their  owners,  daring  the  period  of  time  their  owners  were  deprived 
of  their  services. 

Attorney  General's  Office, 

Detember  18,  1838. 

Sir:  I  have  had  the  honor  to  receive  your  communication 
of  the  11th  instant,  relative  to  the  liability  of  this  government, 
under  the  9th  article  of  the  treaty  between  the  United  States 
and  Spain,  ratified  on  the  22d  of  February,  1819,  to  make  re- 
muneration for  slaves  killed,  carried  off,  or  detained  by  the 
troops  of  the  United  States,  shortly  prior  to  that  treaty,  and 
such  slaves  being  the  property  of  Spanish  inhabitants  ia 
Florida. 

In  connexion  with  this  subject,  you  ask  my  opinion  on  the 
two  following  points: 

1.  Are  the  United  States  bound  to  pay  the  claimants  the 
value  of  slaves  proved  to  have  been  carried  away  or  killed  by 
the  United  States  troops,  and  thereby  totally  lost  to  their 
owners? 

2.  Whether  remuneration  is  to  be  made  for  slaves  carried 
off  by  the  aforesaid  troop.*?,  but  subsequently  restored,  for  the 
period  their  owners  may  have  been  by  that  reason  deprived  of 
their  services? 

The  purpose  of  the  last  clause  of  the  9th  article  of  the  treaty 
referred  to  was  to  obtain  from  the  United  States  remuneration 
for  the  losses  and  injuries  which  had  been  sustained  by  the 
Spanish  inhabitants  in  Florida^  by  the  then  recent  operation 
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of  the  troops  of  this  government.  The  treaty  makes  no  dis- 
tinction between  the  different  kinds  of  property  destroyed,  or 
injuriously  detained  from  the  owners  ibr  a  greater  or  smaller 
period  of  time.  It  had  in  view  the  then  existing  laws  of  Flori* 
da;  and  whatever  those  laws  recognised  as  property,  if  destroy- 
ed, or  injuriously  detained  from  the  owners  thereof,  comes 
within  the  scope  and  purview  of  the  treaty.  Slaves  destroyed, 
carried  off,  or  detained  from  the  service  of  their  owners,  are  of 
this  description.  In  my  opinion,  therefore,  the  faith  of  the 
United  States  is  solemnly  pledged  to  make  satisfaction  to  the 
owners  of  slaves  in  these,  as  in  all  other  cases  of  injury  to  the 
rights  of  property  contemplated  by  the  treaty. 

The  laws  of  Congress  of  the  3d  of  March,  1823,  and  26th 
of  June,  1834,  passed  for  the  purpose  of  carrying  this  portion 
of  the  treaty  into  effect,  confirm  this  view  of  the  subject. 

I  therefore  answer  both  inquiries  in  the  affirmative. 
I  am,  sir,  &c.,  &c., 

FELIX  GRUNDY. 

To  the  Secretary  op  the  Treasury. 


DUTY  OP  COLLECTORS  OF  CUSTOMS  RESPECTING  PAYMENTS 
INTO  THE  TREASURY 

It  18  the  duty  of  collectorf  of  customs  to  pay  the  duties  collected  by  them  into 

the  treasury,  although  some  of  them  may  have  been  paid  under  protest,  and 

importers  shall  have  prosecuted  to  recoyer  them  back. 
Where  judgments  shall  be  obtained  against  the  collectors  for  overcharges  of 

duties,  the  government  ought  to  discharge  them  and  relieve  collectors  of  the 

consequences  thereof. 
Collectors  should  adjust  the  duties  with  importers  at  the  time  of  the  importation, 

and  not  leave  them  unascertained  for  any  considerable  time,  as  the  practice 

¥rill  be  pernicious  in  its  consequences. 

Attorney  General's  Opfice, 

December  19,  1838. 
Sir:  I  have  the  honor  to  acknowledge  yours  of  the  7th  in- 
stanty  in  which  you  state  that  ^4t  frequently  happens,  especially 
at  large  ports  of  entry,  on  the  importatioti  of  some  particular 
description  of  goods,  that  the  importer  disputes  the  duty  ta 
which  the  collector,  acting  under  the  instructions  of  the  Comp* 
troller,  decides  the  articles  in  question  to  be  liable  under  the 
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tariff  laws.  But  with  the  view  of  getting  possession  of  his 
goods^  the  importer  pays  under  protest  the  amount  of  duty 
demanded  by  the  collector;  and,  at  the  same  time,  gives  that 
oflScer  notice  not  to  pay  over  the  money  to  the  government, 
and  immediately  institutes  a  suit  against  the  collector  to  re- 
cover back  the  amount  so  paid." 

Under  these  circumstances,  the  following  question  arises, 
viz:  ^^  Can  the  collector  legally  retain  in  his  hands,  beyond  the 
control  of  the  department,  and  distinct  from  his  other  funds 
arising  from  duties,  moneys  so  received?" 

In  answer  to  this  question,  I  would  say  that,  under  the  laws 
of  Congress  in  relation  to  duties  on  imported  articles,  it  is  the 
duty  of  the  collector  to  carry  into  execution  the  instructions  of 
the  Treasury  Department,  and  to  conform  his  acts  to  them. 
If,  in  doing  this,  he  shall  collect  more  money  than  the  judi« 
ciary  shall  afterwards,  in  an  action  against  the  collector  by  the 
importer,  adjudge  to  have  been  due  to  government,  there  can 
be  no  doubt  that  it  is  the  duty  of  the  government  to  save  the 
collector  from  injury.  But  the  question  )^u  present  is  of  a 
very  different  character.  It  is,  whether  the  collector  has  the 
legal  right  to  retain  the  money  so  received  in  his  own  hands, 
beyond  the  control  of  the  department,  &c.  My  opinion  is,  that 
no  such  right  exists;  and  that  the  collector  should,  notwith- 
standing such  protest  and  suit  by  the  importer,  pay  over  to  the 
treasury  all  moneys  by  him  received  under  such  circumstances, 
as  though  no  protest  had  been  made  or  suit  commenced.  I  am 
aware  that  it  may  be  said  this  course  would  expose  the  collect- 
or to  inconvenience  and  loss.  The  force  of  this  suggestion 
is  not  perceived.  Now,  the  collector  keeps  the  money  in  his 
possession  until  the  controversy  is  decided  by  the  judiciary, 
and  then  pays  over  to  the  government  what  may  be  in  his 
hands^that  is,  the  whole  collected  by  him,  if  the  importer  has 
fidled  in  his  action;  or  if  the  importer  has  succeeded,  the  bal« 
ance  which  may  be  in  his  hands,  after  deducting  the  amount 
of  the  recovery  against  him.  My  impression  is,  that  the  law 
never  intended  that  money  collected  for  public  purposes  should 
be  held  by  individuals  to  await  the  event  of  lawsuits.  If  the 
money  be  paid  into  the  treasury,  and  a  judgment  be  fairly  ob- 
tained against  a  collector  for  an  overcharge  of  duties,  it  would 
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be  the  duly  of  the  government  promptly  to  discharge  such 
judgment,  and  relieve  the  collector  from  its  consequences. 

You  say  a  similar  point  arises,  under  the  following  circum- 
stances: "On  an  importation  of  goods  liable  to  cash  duties-, 
some  time  unavoidably  must  elapse  before  the  duties  thereon 
can  be  calculated,  and  the  exact  amount  payable  ascertained. 
It  appears  to  be  the  practice  in  such  cases  to  receive  from  the 
importer  a  sum  of  money  deemed  sufficient  to  cover  the  amount 
when  ascertained,  and  any  deficiency  is  afterwards  made  up, 
or  the  surplus  refunded  by  the  collector,  as  the  case  may  be. 
These  funds  the  collector  designates  as  money  taken  and  held 
fbr  unascertained  duties. 

'*The  same  question,  therefore,  as  the  foregoing  is  presented 
in  this  case.'* 

It  seems  to  me  that  the  intention  of  those  who  originaUy 
framed  our  revenue  laws  was,  that  the  duties  should  be  ascer- 
tained and  paid,  where  cash  duties  are  imposed,  before  the 
goods  are  delivered  to  the  owner.  But  it  is  understood  that, 
in  some  ports,  this  is  wholly  impracticable;  and  therefore  a  de- 
parture in  practice  from  the  idea  which  I  have  suggested  is  in- 
dispensable. This  state  of  things  could  not  have  been  fore- 
seen by  those  who  originally  passed  the  acts  of  Congress  under 
which  the  revenue  is  still  collected.  The  vast  increase  of  the 
commerce  of  the  United  States,  and  its  concentration  at  par- 
ticular ports,  render  that  impracticable  which,  at  an  earlier  pe- 
riod, could  easily  be  effected.  If  the  law  cannot  be  executed 
according  to  its  letter  and  probable  intention,  on  account  of  the 
altered  condition  of  the  affairs  of  the  country.  Congress  alone 
can  supply  the  proper  remedy.  In  the  mean  time,  however, 
until  Congress  shall  act,  such  treasury  regulations  should  be 
adopted  and  enforced  as  will  best  secure  the  objects  of  the 
law.  It  could  never  have  been  the  intention  of  Congress  that 
a  collector  should  receive  money  for  duties,  under  a  private 
arrangement  with  the  imi)orter,  and  keep  the  money  in  hisr 
hands  until  it  was  convenient  for  him  to  cause  the  amount  of 
duties  to  be  ascertained.  If  such  a  practice  were  tolerated. 
It  might  be  the  interest  of  the  collector  to  postpone  the  ascer- 
tainment of  the  duties;  as,  in  the  mean  time,  he  would  have  the 
uncontrolled  use  of  the  money.    It  would  also  increase  the 
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daager  of  faithlessness  in  the  collector^  by  permittiog  laige 
amouDts  of  money  to  remain  with  him^  and  under  his  indi- 
vidual control,  instead  of  being  in  the  treasury  of  the  United 
States.  The  tenor  and  spirit  of  all  our  revenue  laws  seem  to 
inculcate  the  idea  that  the  intention  of  Congress  has  at  all 
times  been,  that  money  collected  for  revenue  should  be  promptly 
placed  in  the  treasury,  and  not  be  permitted  to  remain  in  the 
hands  of  the  collectors;  therefore,  in  any  regulations  you  may 
make  upon  this  subject,  that  object  should  be  constaatly  ke|it 
ia  view. 

I  am,  sir,  &c.,  &c., 

FELIX  GRUNDY. 
To  the  Secretary  op  the  Treasury. 


CLAIM  OP  GENERAL  SCOTT  FOR  SUPERINTENDING  REMOVAL 
OF  THE  CHEROKEES. 

Tfac  dain  of  General  Scott  for  a  compensation  of  eight  doUara  per  day  over 
and  above,  his  regular  pay  aa  major  g^oeral,  for  superintending  the  removal 
of  the  Cherokees  under  the  direction  of  the  Secretary  of  War,  cannot  be 
aHovred  without  violating  the  proviso  to  the  act  of  3d  March,  1835. 

Attorney  General's.  Office, 

Deeembor  22,  1838. 

Sir:  I  have  examined  the  claim  ot  General  W.  Scott,  ac- 
companying yours  of  this  day,  and  have  the  honor  to  repoit 
the  following  opinion  thereon: 

General  Scott  is  a  military  oflScer  in  the  regular  service  and 
pay  of  the  United  States;  and  on  the  6th  of  April,  1838,  Gen- 
eral Macomb,  his  superior  officer,  by  his  order,  (which  was 
strictly  military,  for  no  other  could  be  issued  by  Gieneral  Ma- 
comb,) directed  him  to  repair  to  the  Cherokee  country,  and 
there  to  discharge  those  duties  which  properly  appertained  to 
him  as  an  officer  of  the  army  of  the  United  States.  On  the 
23d  of  May,  1838,  the  Secretary  of  War  authorized  General 
Scott  to  enter  into  arrangements  withr  the  agent  of  the  Indians 
for  their  removal.  On  the  26th  of  June,  1838,  he  was  di- 
rected by  the  Secretary  of  War  to  superintend  the  removal  of 
the  Indians.  It  is  understood  that  General  Scott  faithfully  dis- 
charged all  the  duties  enjoined  on  hiuL    He  now  charges  eight 
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dollars  per  day  for  the  services  rendered  under  these  orders,  in 
addition  to  his  pay  and  emoluments  as  a  major  general  in  the 
army  of  the  United  States;  and  the  question  you  ask  me  to  de- 
cide is,  "whether  he  is  lawfully  entitled  to  the  claim  thus  pre- 
ferred by  him?" 

Whatever  difficulty  formerly  existed  relative  to  extra  allow- 
ances or  compensation  to  officers  of  the  army,  seems  to  me  to  be 
obviated  by  the  proviso  to  the  act  of  the  3d  of  March,  1836; 
which,  upon  a  proper  construction,  in  my  opinion,  forbids  the 
allowance  of  the  claim  now  under  consideration.  That  proviso 
declares  "that  no  officer  of  the  army  shall  receive  any  per  cent., 
or  additional  pay,  extra  allowance,  or  compensation,  in  any 
form  whatever,  on  account  of  the  disbursing  any  public  money 
appropriated  by  law  during  the  present  session,  for  fortifica- 
tions, execution  of  surveys,  works  of  internal  improvement, 
building  of  arsenals,  purchase  of  public  supplies  of  any  descrip- 
tion—" 

Had  the  proviso  stopped  here,  it  might  have  been  insisted 
that  its  whole  operation  was  confined  to  appropriations  made  at 
the  then  session  of  Congress;  but  the  following  general  and 
comprehensive  expression  is  added:  "or  for  any  oMer  service 
or  duty  whatsoever,  unless  authorized  by  law." 

It  appears  to  me  that  Congress  intended  by  this  expression 
to  confine  military  officers  to  their  regular  pay  and  emoluments, 
and  not  to  permit  them  to  receive  extra  allowances  or  compen- 
sation for  services  which  might  not  be  considered  by  them  in 
the  strict  line  of  military  duties. 
I  am,  sir,  &c.,  &c., 


FELIX  GRUNDY. 


To  the  Secretary  op  War, 


NAVY  COURTS-MARTIAL-JUDGES  ADVOCATE. 

Judges  advocate  of  courts-martial  are  required  to  be  sworn;  and  where  the  pro- 
ceedings of  such  courts  do  not  show  that  they  were,  it  may  be  properly  con- 
sidered that  the  fact  does  not  exist,  and  that  they  were  not  sworn,  and  that, 
therefore,  the  proceedings  were  irregular  and  void. 
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The  aceused  may  be  put  upon  another  trial;  but  not  before  the  same  officers 
who  constituted  the  first  court. 

Attorney  General's  Office, 

December  24,  1838. 

Sir:  I  have  examined  the  proceedings  of  the  general  court- 
martial  in  the  case  of  Peter  Ciark^  a  seaman  in  the  navy  of  the 
United  States,  and  have  the  honor  of  now  submitting  my  opin- 
ion upon  the  various  points  submitted  to  me  in  your  commu- 
nication of  the  20th  instant. 

The  first  inquiry  is  in  relation  to  its  not  appearing  in  the 
proceedings  of  the  court-martial  that  the  judge  advocate  was 
sworn,  agreeably  to  the  act  entitled  '^  An  act  for  the  better  gov- 
ernment of  the  navy  of  the  United  States."  My  opinion  is, 
that  upon  this  branch  of  your  inquiry  the  maxim  well  applies — 
that  that  which  does  not  appear,  should  be  considered  as  not 
existing;  and,  therefore^  this  question  must  be  decided  upon 
the  assumption  that  the  judge  advocate  was  not  sworn.  When 
the  very  important  duties  of  this  officer  are  considered — that 
he  is  to  keep  the  record  of  the  evidence  given,  and  the  pro- 
ceedings of  the  court;  and  that  upon  this  evidence  and  pro- 
ceedings, as  recorded  by  him,  the  fiite  of  the  accused  is  ulti- 
mately to  be  decided, — every  reflecting  mind  would  concur  in 
saying  that  the  fidelity  of  this  officer  should  be  secured  by  at 
least  the  usual  sanctions.  Add  to  this  that  the  Congress  of  the 
United  States,  in  prescribing  rules  and  regulations  for  the  gov- 
ernment of  the  navy,  have  given  the  form  of  the  oath  to  be 
administered  by  the  president  of  the  court  to  the  judge  advo- 
cate, before  proceeding  to  trial,  and  I  think  no  doubt  should 
exist  in  declaring  the  proceedings  irregular  and  void.  You 
will  remark  that  the  objection  stated  above  goes  to  the  con- 
struction and  organization  of  the  court.  Had  the  court  been 
regularly  and  legally  organized,  I  should  not  think  that  its  not 
appearing  on  the  record  that  the  prisoner  had  been  furnished 
with  a  copy  of  the  charges^  or  been  asked  if  he  had  any  objec- 
tion to  the  members  of  the  court,  would  be  sufficient  causes 
for  seUing  aside  the  proceedings.  If  any  injustice  was  done 
to  the  accused  in  these  particulars,  he  should  make  the  ques- 
tion before  the  court,  and  in  that  way  make  it  appear  on  the 
&ce  of  the  proceedings. 
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In  answer  to  your  next  inquiry,  my  opinion  is,  that  the  ac- 
cused can  be  legally  and  constitutionally  put  upon  another  trial. 
He  has  not  been  tried  by  a  tribunal  legally  competent  to  try 
and  punish  him.  In  our  civil  tribunals,  if  a  party  be  convicted 
upon  an  insufficient  indictment,  and  judgment  be  arrested,  the 
accused  may  be  again  put  upon  his  trial;  and  this  is  not  con- 
sidered as  an  infraction  of  that  injunction  of  the  constitution 
which  forbids  that  any  person  be  twice  put  in  jeopardy  for  the 
same  offence. 

In  answer  to  your  last  inquiry— which  is,  whether  the  same 
officers  who  have  acted  upon  the  court  martial,  the  proceedings 
of  which  are  now  under  examination,  would  be  competent  to 
sit  on  a  second  trial  of  the  accused;  or  whether  it  would  be 
necessary  to  organize  a  new  court  for  such  trial? — I  am  deci- 
dedly of  opinion  that  a  new  court,  should  you  think  the  case 
requires  further  action,  must  be  organized.  The  officers  who 
sat  on  the  former  should  all  be  excluded  from  the  second  trial. 
They  have  formed  and  expressed  opinions  upon  the  case,  which 
would  disqualify  them  from  serving  as  jurors  in  a  criminal 
case  in  a  common  law  court;  and  I  can  see  no  reason  why 
officers  under  the  same  circumstances  should  not  be  excluded 
from  a  court-martial,  and  especially  as  they  are  the  triers  of  the 
facts  as  well  as  the  law. 

I  am,  sir,  &c.,  &c., 

FELIX  GRUNDY. 

To  the  Secretary  op  the  Navy. 


RIGHT  OF  HEIRS  OP  T.  P.  REDDICK  TO  A  PATENT  FOR  t-ANDS. 

The  United  States  are  bound  by  their  treaty  stipulations  with  France,  and  by 
the  universal  usage  among  civilized  nations,  to  go  on  and  perArct  the  title  of 
the  heirs  of  Thomas  F.  Reddick  to  a  tract  of  land  on  the  bank  of  the  Missis- 
sippi, held  under  a  Spanish  grant  and  relinquished  by  act  of  Congress  of  1st 
July,  1836,  unless  the  same  shall  be  taken  by  an  older  and  better  claim  not 
emanating  from  the  United  States  government;  and  no  such  title  having  been 
set  up,  a  patent  ought  to  issue  to  the  said  heirs. 

Attorney  General's  Office, 

January  2, 1839. 
Sir:  I  have  had  the  honor  to  receive  your  communication 
of  the  24th  ultimo^  with  the  accompanying  papers^  relative  to 
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the  condictiog  claims  of  Thomas  F.  Reddick's  heirs,  and 
Marsh  and  others,  to  a  tract  of  6^  acres  of  land  situate  on  the 
bank  of  the  Mississippi  river,  bbout  18  miles  above  the  mouth 
of  the  Des  Moines  river,  in  fractional  township  number  sixty- 
six,  north  of  the  base  line,  of  range  number  five  west  of  the 
fifth  principal  meridian. 

I  deem  it  unnecessary  to  give  a  separate  answer  to  each  of 
the  interrogatories  or  questions  propounded  in  your  letter;  be- 
lieving that  the  present  case  may  be  properly  decided  without 
an  explanatioti  of  my  views  in  relation  to  some  of  the  matters 
involved  in  your  inquiries.  Congress,  by  the  act  of  the  1st  of 
July,  1836,  <<  relinquished  all  the  right,  title,  claim,  and  inter- 
est that  tiie  United  States  have  in  and  unto  the  said  six  hun« 
dred  and  forty  (640)  acres  of  land  to  the  said  Thomas  F.  Red- 
dick's heirs,  with  the  following  proviso:  That  if  said  lands 
shall  be  taken  by  any  older  or  better  claim  not  emanating  from 
the  United  States,  the  government  will  not  be  in  anywise  re- 
sponsible  for  any  remuneration  to  said  heirs;  and  provided, 
also,  that  should  said  tract  of  land  be  included  in  any  reserva- 
tion heretoibre  made  under  treaty  with  any  Indian  tribe,  the 
said  heirs  be,  and  they  are  hereby,  authorized  to  locate  the 
same  quantity,  in  legal  divisions  or  subdivisions,  on  any  un- 
appropriated land  of  the  United  States  in  said  territory  subject 
to  entry  at  jMrivate  sale." 

If  this  act  of  Congress  be  available  to  the  heirs  of  Reddick 
for  no  other  purpose,  it  at  least  proves  that  the  claim  set  up  by 
them  is  iair  and  honest,  and  such  a  one  as  the  United  States 
are  bound  to  satisfy  in  some  way  under  the  treaty  ceding  Lou- 
isiana to  them.  Taking  it,  then,  for  granted  that  the  orginal 
claim  of  Tesson,  which  is  dated  the  30th  of  March,  1799,  and 
under  which  Reddick's  heirs  derive  their  title,  gave  him  an 
inchoate  right  to  the  land  in  controversy,  (as  is  proved  and 
admitted  by  the  act  of  Congress  above  referred  to,)  I  will  pro- 
ceed to  examine  whether  it  can  be  affected  by  the  last  proviso 
in  said  act  (of  July  1,  1836.) 

The  first  question  which  arises  is,  whether  this  land  was 
reserved  by  any  Indian  treaty,  so  as  to  affect  the  title  of  Red- 
dick's heirs? 

In  the  treaty  of  the  4th  of  August,  1824,  between  the  United 
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States  and  the  Sacs  and  Foxes^  there  is  this  provision:  ^^  It  be- 
ing understood  that  the  small  tract  of  land  lying  between  the 
livers  Des  Moines  and  the  Mississippi,  and  the  section  of  the 
above  line  between  the  Mississippi  and  the  Des  Moines,  is  in- 
tended for  the  use  of  the  half  breeds  belonging  to  the  Sac  and 
Fox  nations;  they  holding,  however,  by  the  same  title  and  in 
the  same  manner  as  other  Indian  titles  are  held." 

From  this,  it  is  evident  that  no  other  or  greater  title  is  vested 
in  the  half-breeds  to  this  particular  tract  of  land,  than  was  ori- 
ginally held  by  these  tribes  to  that  portion  of  the  land  described 
in  the  said  treaty  to  which  the  Indian  title  was  thereby  extin- 
guished. It  gave  the  half  breeds  the  Indian  right  of  occupan- 
cy, not  the  title  in  fee.  This  the  United  States  was  competent 
to  do;  they  might,  if  the  consent  of  the  Indian  tribes  could  be 
obtained,  extinguish  the  Indian  title,  or  not,  at  their  pleasure; 
and  no  individual  claimant  to  lands  occupied  by  the  Indians 
would  have  just  cause  of  complaint.  But,  to  transfer  the  land 
to  which  an  individual  has  a  just  and  legal  claim,  presents  a 
very  different  case.  While  this  land  was  the  poperty  of  Spain, 
that  government  granted  it  to  Tesson,  who  immediately  settled 
upon  it;  and  he,  and  those  claiming  under  him,  have  occupied 
the  same  ever  since. 

The  second  article  of  the  treaty  with  France  by  which  the 
United  States  acquired  the  territory  in  which  this  land  is  situ- 
ated, and  which  is  dated  the  30th  of  April,  1S03,  provides, 
^' that  in  the  cession  made  by  the  preceding  article  are  inclu- 
ded the  adjacent  islands  belonging  to  Louisiana,  all  public  lots 
and  squares,  vacant  lands,  and  all  public  buildings,  fortifica- 
tions, barracks^  and  other  edifices,  which  are  not  private  prop- 
erty," (fee. 

No  difficulty,  it  seems  to  me,  can  arise  as  to  the  true  meaning 
of  this  article.  It  is  a  cession  of  the  public,  not  of  the  private 
property  of  individuals;  and  this  is  in  conformity  to  the  public 
law,  as  understood  and  practised  by  all  civilized  nations:  which 
is,  where  a  cession  of  territory  is  made  by  one  nation  to  another^ 
it  is  understood  to  pass  the  sovereignty  only,  including  the 
public  property,  but  does  not  affect  the  rights  of  private  property; 
and  if  any  doubt  could  exist  on  this  subject,  it  would  be  re- 
moved by  the  expresBion  used  in  the  treaty. 
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The  vacemi  lands  are  ceded;  which  shows  that  the  intention 
of  the  parties  was  not  to  interfile  with  lands  owned  by  indi- 
viduals. 

It  has  already  been  stated  that  the  grant  of  IVsson  was  made 
in  1799,  and  that  possession  was  taken  immediately  thereafter; 
and  such  possession  was  continued  until  after  an  execution  sale 
of  the  land  on  the  15th  of  May^  1803,  and  for  two  years  there- 
after, about  which  time  Thomas  P.  Reddick,  the  ancestor  of  the 
daimants^on  the  one  part,  in  this  case,  became  the  purchaser, 
and  took  possession.  During  the  occupation  of  Tesson,  seve- 
ral improvements  were  made  on  said  land;  cabins  were  erected, 
and  enclosures  made;  and  an  orchard,  consisting  of  one  hun- 
dred trees,  planted,  and  several  arpens  of  land  cultivated  in 
different  years.  This  possession yimjHrovementj  and  cultiva- 
tion, must  have  been  known  and  sanctioned  by  the  Indians. 
No  complaint  whatever  appears  to  have  been  made  by  them.  I 
therefore  think  it  not  unreasonable  to  infer,  from  these  circum- 
stances, that  they  (the  Indians)  knew  of  the  grant  to  Tesson 
made  by  the  Spanish  government,  and  recognised  the  same; 
and,  therefore,  the  following  article,  which  was  added  to  the 
treaty  of  November  3,  1804,  applies  to  the  case  under  consid- 
eration: '^Additional  article. — It  is  agreed  that  nothing  in  the 
treaty  contained  shall  affect  the  claim  of  any  individual  or  in- 
dividuals who  may  have  obtained  grants  of  land  from  the  Span- 
ish government,  and  which  are  not  included  in  the  general  line 
laid  down  in  this  treaty:  provided  that  such  grants  have  at  any 
time  been  known  to  the  said  tribes,  and  recognised  by  them." 
From  this,  it  seems  that  the  Sacs  and  Foxes,  as  wdl  as  the 
United  States,  did  not  intend,  by  any  agreement  or  treaty  of 
theirs,  to  impair  the  rights  of  grantees  under  the  Spanish  gov- 
ernment. It  was  understood  by  both  parties  that  such  claims 
existed;  and,  under  certain  circumstances,  their  validity  is  ac- 
knowledged by  the  foregoing  article. 

It  is  a  sound  rule  of  law,  that  all  statutes  made  on  the  same 
subject  shall  be  taken  into  view,  and  construed  together,  when 
the  object  is  to  ascertain  the  true  meaning  of  the  legislature  rel- 
ative to  the  subject  matter  of  such  statutes.  The  same  rule 
should  be  applied  in  relation  to  treaties  or  compacts  made  be-' 
tween  the  same  parties.  Therefore  the  foregoing  <<  additionat 
Vol.  ni— 26 
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article^^  ought  to  be  considered  as  in  full  force>  and  applicable 
to  all  the  subsequent  treaties  and  pjroceedings  between  the  same 
parties^  it  never  having  been  changed  or  annulled  by  them,  bot^ 
on  the  contrary  9  expressly  reaffirmed  by  another  portion  of  these 
tribes  and  the  United  States  in  the  year  1815. 

It  is  insisted  that  the  act  of  June  30^  1834,  vests  the  title  to 
the  land  in  controversy  in  the  half  breeds  of  the  Sac  and  Fox 
tribes  of  Indians.  This  cannot  be  maintained  if  the  views 
which  I  have  presented  be  correct.  That  act  only  provides 
that  the  right,  title,  and  interest,  which  might  accrue  or  revert 
to  the  United  States,  to  the  reservation  of  land  lying  between 
the  rivers  Des  Moines  and  Mississippi,  which  was  reserved  for 
the  use  of  the  half-breeds  belonging  to  the  Sac  and  Fox  na- 
tions, now  used  by  them^  or  some  of  them,  under  the  treaty  of 
1824,  is  relinquished,  and  vested  in  the  said  half-breeds^  with 
full  power  to  sell  or  devise,  &c. 

By  this  act  the  half-breeds  are  to  have  all  the  right,  title,  and 
interest  to  the  reservation  which  might  accrue  or  revert  to  the 
United  States,  &c. 

Now,  suppose  the  Indian  title  had  b^en  extinguished  to  the 
whole  tract  of  country  given  by  this  act  to  the  half  breeds  in 
the  ordinary  way  by  purchase  and  removal  of  the  Indians; 
would  it  have  been  said  that  the  640  acres  of  land  now  claimed 
by  Reddick's  heirs  could  have  belonged  to  the  United  States, 
and  been  subject  to  their  disposal?  or,  on  the  contrary,  would 
not  all  men  have  concurred  in  saying  that  the  land  was  the 
property  of  Reddick's  heirs,  and  that  the  United  States  Were 
bound  by  their  treaty  stipulations  with  France,  and  by  the 
univerisal  usage  among  civilized  nations,  to  go  on  and  perfect 
the  title?  If  this  be  so,  I  can  see  no  principle  upon  which  the 
claim  of  the  half  breeds,  or  their  assigns,  can  be  sustained.  It 
ought  never  to  be  presumed  that  the  government  intended  to 
make  two  grants  for  the  same  lands,  or  that  it  intended- to  grant 
land  again  which  had  been  granted  by  the  government  under 
which  it  derives  title;  and  if  a  construction  can  be  put  upoa 
the  acts  of  government  which  will  avoid  such  an  effect,  it  ought 
to  be  done  in  this  case.  Although  the  exterior  boundaries  of 
the  reservation  in  the  treaty  of  1824  embrace  the  land  in  con- 
troversy,  still  it  by  no  means  follows  that  Congress  intended 


Digitized  by  VjOOQIC 


TO  THE  SECRETARY  OP  WAR.  408 

CcMitinuatioa  ef  the  Ccvnatruction  of  the  Cumberland  Road. 

lo  convey  it  tp  Che  half-breeds;  because^  in  the  first  place,  there 
is  a  body  of  valuable  laud  (this  being  excepted)  on  which  the 
act  of  Jane  3d,  1834,  did  operate  tmd  transfer  to  the  half  breeds. 
In  the  next  plaoe,  the  language  of  the  act  itself,  upon  a  sound 
interpretation,  excludes  the  land  in  controversy.  I  am  there* 
lore  of  opwion  that  a  patent  should  tssue  to  Roddick's  heirs. 
I  am,  sir,  &c.,  dec, 

PBUX  GRUNDY. 
To  the  Skcretary  op  thk  Trsascry« 


CONnNUATIONOP  THE  CONSTRUCTION  OF  THE  CUMBERLAND 

EOAB. 

By  force  of  th«  act  of  3d  March,  1S37«  modifying  that  of  Juhy  S,  1836,  the  ques- 
tion whether  the  work  in  each  State  on  said  road  ahall  be  executed  contin- 
uously or  not,  is  left  to  the  discretion  of  the  Secretary  of  War;  except  that 
hi  the  exercise  of  his  discretion,  he  must  observe  the  last  proTiso  of  the  act  of 
3d  March,  1837. 

ArroRNET  Oeneral's  Office, 

January  4, 1839. 

Sir:  In  answer  to  yours  of  the  3d  instant,  asking  my  opinion 
as  to  the  legality  of  ordering  the  work  on  the  Cumberland 
road  to  ^  conducted  continuously,  I  have  the  honor  to  state 
that,  prior  to  the  act  of  July  2, 1836,  the  manner  oT  conducting 
the  work  in  each  State,  whether  continuously  or  otherwise, 
ieems  to  have  been  left  to  the  direction  and  discretion  of  your 
department.  By  the  3d  section  of  the  act  above  referred  to. 
Congress  directed  (hat  the  moneys  appropriated  by  that  act, 
fcr  the  construction  of  said  road  in  the  States  of  Ohio  and 
Indiana,  should  be  expended  in  completing  the  greatest  possible 
continuous  portion  of  said  road  in  the  said  States.  This  pro- 
vision took  away  from  your  department  its  discretion  upon  the 
subject  upon  which  my  opinion  is  now  asked. 

By  the  2d  section  of  the  act  of  the  3d  of  March,  1837,  en- 
titled ^^An  act  to  provide  for  continuing  the  construction  and 
for  the  repairs  of  certain  roads,  and  for  other  purposes,  during 
the  year  1837,"  it  is  declared  that  the  2d  section  of  an  act  for 
the  continuation  of  the  Cumberland  road,  in  the  States  of  Ohio, 
Indiana;  and  Illinois^  approved  the  2d  of  July;  1836,  should 
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not  be  applicable  to  expeadituies  H«reaftar  to  be  made  on  said 
road. 

This  7  in  my  opinion ,  restores  to  your  department  the  power  it 
possessed  before  the  passage  of  the  first  act^  and;  whether  the 
work  in  each  State  oil  said  load  shall  be  done  continnonsly  or 
not;  is  again  left  to  th6  discretion  of  your  department,  except 
that;  in  the  exercise  of  that  discretion,  a  compliance  with  the 
last  proviso  contained  in  the  first  section  of  the  act  of  the  3d  oi 
March,  1837,  must  be  observed. 

Yonr  obedient  servant, 

FELIX  GRUNDY. 

To  the  Secretary  op  War. 


POWER  OP  SECWTARY  OP  THE  TREAStTRY  OVER  BAKKS  IN 
WISC0N8OT. 

The  Secretary  of  the  Trearary  haa  no  legal  iutliority  Co  inTestigate  the  condilion 
of  the  banks  of^Wiflcqnsin  Territory  against  their  consent. 

Such  a  power  is  not  conferred  by  their  cliarters,  nor  by  any  of  the  acta  of  Con* 
grew  conirming  them. 

Attorney  General's  Opfice, 

January  %  1839. 

Sir  :  I  have  received  yours  of  the  8th  instant^  asking  my 
opinion  as  to  the  power  of  your  department  to  examine  into  the 
condition  of  the  banks  of  the  Wisoonain  Territory  against  their 
consent. 

In  the  opinion  now  to  be  given,  I  wish  to  remarii,  that  1 
refrain  altogether  from  the  expression  of  any  views  ia  regard  to 
the  right  of  a  legislative  body  to  examine  into  the  condition 
of  a  corporation  created  by  it.  Whether  snch  right  exists,  and 
is  inherent  in  the  law-making  power,  without  any  express  res*. 
ervation  to  that  eflect^  is  not  necessary  now  to  be  considered; 
the  question  presented  being  merely  whether  yonr  department 
possesses  the  authority  to  do  so. 

In  the  charter  accompanying  yonr  letter  there  is  no  soch  au- 
thority conferred ;  nor  is  any  reference  made  to  your  department, 
either  in  the  charter  or  the  act  of  Congress  confimdng  it.    1 
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canaot,  therefore^  see  any  authority  which  you  possess  to  in- 
vestigate the  condittoa  of  said  banks  against  their  consent. 
1  am,  sir,  &)c.,  Sce.y 

PELIX  GRUNDY, 
To  the  SfiCRSTART  OF  THB  Trbasurt. 


BEIZURE  FOR  8U3PECTED  IBTTENTION  TO  PROSECUFE  SLAVE- 
TRADE. 

Whei«  the  Amenean  consul  «t  Havana,  to  whom  an  American  brig  reported  her- 
self^ suspected  ber  papers  to  be  fraudulent,  and  not  such  as  to  entitle  her  to  the 

•  protection  vhkh  belongs  to  vessels  saUing  under  the  American  lag,  and  ordered 
the  commander  ef  a  ship  •€  var  lying  at  that  post  t«  seize  and  detain  her 
until  the  government  could  be  advised  of  the  facts  and  direct  as  to  the  course 
Co  be  adopted ;  and  a  correspondence  having  ensued  between  said  consul  and 
the  Captain  Qeneral  of  Cuba,  disposing  of  the  qutttion  of  the  violation  of  the 
Ao^iereigDtj  of  Spain*  in  making  the  seizure  in  the  port  of  Havana ;  and  the 
question  Hnder  the  several  navigation  aets,  n^d  the  laws  to  prohibit  the  slave- 
Crade,  being  presented  as  te  the  l^;alit]r  of  the  seizure,  and  the  course  to  be 
pursued  under  the  circumstances— dbcwkik,  that,  whenever  there  is  just  cause 
to  believe  thai  an]r  merchant  vessel  is  engaged  in  an  illicit  trade^  a  public  vessel 
han  the  right  to  detain  Iser  until  our  govenment  can  act  upon'  the  subject;  and 
Chat  the  question  of  the  vioUtion  of  the  sovereignty  of  anj  foreign  govern- 
ment in  nowise  adfect^  the  question  in  respect  to  the  liability  of  the  suspected 
vessel  to  seizure  under  suck  circumstances. 

Although  the  laws  turn  out  to  be  improvident  for  the  punishment  of  just  this 
«pecies  of  fraod«  it  vm  competent  for  the  consul  to, give  the  order,  and  for  the 
public  vessel  to  make  tke  seizure  and  detention— nevertheless,  without  fur- 
Cher  proof  thai  the  vessel  wm  engaged  or  arranged  to  be  engaged  in  the  slave 
Crade,  further  proceedings  should  not  be  taloen  in  the  premises. 

Attorney  Gbncrai.'8  Office, 

Jimuary  12,  1839. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yours 
of  the  9fh  instant,  acccmipanied  by  the  communication  of  the 
consul  of  the  United  States  at  Havana,  and  the  correspondence 
between  him  and  the  Captain  General  of  that  place;  and  you 
ask  my  opinion  upon  the  subjed-matter  embraced  in  these 
docttmeats. 

That  a  public  vesad  of  the  United  States  has  the  right,  on 
<he  high  seas,  to  detain  a  merchant  vessel  of  the  United  States, 
and  to  take  possession  of  it>and  retain  that  possession  until  the 
government  can  act  u|)on  the  subject^  wfaeie  there  is  just  cause 
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t6  believe  that  such  merchant  vessel  is  engaged  in  an  illicit 
trade  forbidden  by  the  lavs  of  Cougieast  I  presiime  no  doubl 
can  be  entertained. 

In  this  casG^  it  appears  that  Captain  Howell,  commander  of 
the  brig  **  Tliomas,  of  Havana,"  entered  the  pnti  of  Havana, 
and  immediately  reported  to  Mr.  Trist,  United  States  consul  at 
that  place.  The  papers  of  the  vessel  ]»resented  by  him  to  the 
consul  were  evidently  fraudulent,  and  not  such  as,  under  the 
laws  of  Congress,  would  entitle  his  vessel  to  that  protection 
which  is  due  to  every  vessel  which  in  truth  belongs  to  the 
United  States,  and  sailiiig  lawfully  under  their  flag.  UndoF 
these  circumstances,  Mr.  Trist  informed  Captain  McKenney, 
commander  of  the  Ontario,  a  public  vessel  of  the  United  Slates,, 
of  these  facts;  and  advised  him  to  seize  and  detain  the  vessel 
until  this  government  could  be  advised  of  the  facts,,  and  direct 
what  course  should  be  adopted.  The  advice  of  Afa^  Trist  waa 
pursued^  and  Captain  McKenney  took  possession  of  the  brig 
Thomas,  while  in  the  port  of  Havana.  The  vessel  was  of 
Spanish  build,  and  was  manned  entirely  (the  captain  except- 
ed) by  foreigners;  and  the  numbet  of  men  on  board  was  much 
greater  than  is  usually  employed  in  navigating  a  vessel  of  the 
size  of  the  brig  Tliomas.  These  were  circumstances,,  in  addi- 
tion to  the  fraudulent  character  of  the  papers^  calculated  te 
excite  strong  suspicions  that  the  vessel  was- destined  for  some 
unlawful  enterprise,  and  probably  for  the  slave  trade. 

A  correspondence  ensued  between  the  Captain  General  of 
Cuba  and  Mr.  Trist,  which  terminated  in  a  friendly  disposi- 
tion of  the  qtiestion,  whether  the  seizure  of  the  vessel  in  the 
port  of  Havana  was  a  violation  of  the  jurisdictional  rights  of 
Spain.  Up^n  that  point,  now  adjusted  and  settled,  1  wish  to 
be  understood  as  expiessing  no  opinion. 

Upon  another  point  which  pipesents  itself  it  ks  proper  that  I 
should  say,  that,  let  the  question  discussed  between  the  Ciq> 
tain  Genefal  of  Cuba  and  the  consul  of  the  United  States  be 
as  it  may,  so  far  as  relates  to  Captain  Howell  and  his  vessel 
the  proceedings  were  lawful,  and  Captain  Howeli  has  no  cause 
of  complaint.  Suppose  the  Spanish  authorities  had  given  their 
consent  to  the  seizure  before  it  was  made;  then,  what  legal 
rights  would  have  been  violated  1    None^  thai  1  can  peiceiv^ 
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more  than  if  the  seizure  had  been  made  on  the  high  seas.  In 
this  case,  the  consent  of  the  Spanish  authorities  was  not  ob- 
tained before  the  seizure;  but  this  could  only  make  the  act 
wrongful,  if  the  Captain  General  was  correct  in  his  view  of  the 
^public  lawy  so  far  as  the  Spanish  authorities  and  Spanish  rights 
were  concerned.  It  would,  not  make  the  seizure  wrongful,  so 
far  as  relates  to  Captain  Howell  and  his  vessel.  If  an  officer, 
in  executing  civil  process,  shall  break  open  the  house  of  the 
defendant  and  arrest  him,  the  officer  is  subject  to  an  action  and 
to  damages  for  breaking  the  house;  but  the  arrest  is  good. 

I  refrain  from  any  argument  showing  the  inapplicability  of 
the  principles  of  the  public  law  in  reference  to  the  protection  of 
vessels  in  the  ports  or  waters  of  a  friendly  power,  when  that 
protection  is  claimed  by  a  vessel  of  the  United  States  against 
their  public  vessels,  acting  in  conformity  to,  and  in  execution 
of,  the  taw»  of  Congress, 

Upon  the  latter  inquiry  made  in  your  letter,  as  to  the  suffi- 
ciency of  th€  proof  to  warrant  a  prosecution  for  any  offence 
against  the  laws  of  the  United  States,  I  regret  to  say  that,  after 
«  careful  examination  of  our  navigation  acts,  and  the  acts  pro- 
hibiting and  punishing  the  slave  trade,  I  am  unable  to  find 
any  providing  sufficiently  against  such  misconduct,  in  regard 
to  the  papers  of  a  vessel,  (as  Captain  Howell  had  practised,) 
which  will  subject  him  to  legal  punishment.  Nothing  short  of 
a  revision  of  these  acts,  with  additional  penal  provisions,  em- 
braeing  cases  not  foreseen  when  these  laws  were  passed,  will 
save  the  American  flag  froip  abuse,  and  from  being  prostituted 
to  the  vilest  purposes.  I  doubt  whether  the  proof  exhibited 
^ould  be  sufficient  to  subject  Captain  Howell's  vessel  to  con- 
demnation, under  the  first  section  of  the  act  of  the  3d  of  March, 
1819,  entitled  <«  An  act  in  addition  to  the  acts  prohibiting  the 
slave  trade;''  for,  although  there  can  be  no  doubt  of  its  suffi- 
ciency to  warrant  a  seizure,  still  it  might  be  deemed  insuffi- 
cient to  warrant  a  final  condemnation.  Therefore,  without  ad* 
ditional  evidence,  connecting  his  proceedings  at  Key  West  with 
a  design  to  engage  in  the  slave  trade,  1  would  not  advise  any 
further  proceedings  against  him  or  his  vesseU 
I  am^  sir,  &c.,  &c., 

FELIX  GRUNDY. 

To  the  Secretary  of  State. 

Digitized  by  VjOOQIC 


MB  HOW-  FELIX  (JRUNDT 

Cfaoctair  Reseryeea  under  Dctnciii^  Rabbit  Creek  Treaty. 

CHOCTAW    RESERVEE«    UNDER   DANCING    RABBIT  CREEK 

TREATY. 

The  only  requisites  to  a  title  to  reservations  under  the  treaty  of  Dancing  Rabbit 
creek,  indicated  in  the  treaty,  are,  that  the  persons  applying  be  Choctaws 
and  heads  of  families,  and  shall  signify  their  intention  of  becoming  citizens 
of  the  States  within  six  months  frosn  the  ratiication  of  the.s«id  treaty. 

Attorney  General's  Office, 

Jaomry  30,  1839, 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  jovm 
of  the  28th  instant,  with  the  accoaipanyiQg  documents. 

Your  first  inquiry  i£f,  whether  the  14th  article  of  the  treaty 
of  Dancing  Rabbit  creek  is  to  be  confined  to  the  beads  of 
&milies  who  have  ntiade  improvements,  or  to  be  extended  to 
each  head  of  a  Choctaw  family  desirous  to  remain  and  become 
a  citizen  of  the  States,  who  shall  have  signified  his  intention 
to  the  agent  within  tix  months  from  the  ratification  of  the 
treaty? 

The  language  of  the  14th  article  is^  '^  Each  Choctaw  head 
of  B  family,  being  desirous  to  remain  and  become  a  citizen  of 
the  States,  shall  be  permitted  to  do  so,  by  signifying  his  inten- 
tion to  the  agent  Within  six  months  firom  the  ratification  of  the 
treaty,  and  he  or  she  shall  thereupon  be.  entitled  to  a  reserva- 
tion," &c. 

The  only  requisites  here  indicated,  are,  that  the  person  ap- 
plying be  a  Choctaw  head  of  a. family,  and  shall  signify  his 
intention  of  remaining  and  becoming  a  citizen  of  the  States 
within  six  months  from  th(3  ratification  of  the  treaty.  To  su- 
peradd that  they  (the  Choctaw  heads  of  families)  shall  have 
made  improvements,  would  be  making  a  very  important  change 
in  the  treaty,  not  warranted,  it  seems  to  me,  either  by  its  ietter 
or  spirit.  The  latter  part  of  the  same  article  (14th)  makes  a 
special  provision  in  reference  to  tliose  who  may  reside  on  their 
.lands,  but  contains  nothing  which  restricts  the  right  to  claim 
reservations  to  that  class  of  individuals. 

As  to  your  second  inquiry,  my  opinion  is,  that  the  act  of  the 
3d  of  March,  183T,  was  designed  by  Congress  (and  such  is  its 
fiiir  construction)  that  the  whole  subject  in  relation  to  the  lands 
covered  by  the  contiguous  locations  made  by  Mr.  Martin  should 
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be  reserved  for  the  final  action  of  Googresa.    This  is  appareut 
from  the  7th  section  of  aaid  act. 

And  the  intentiop  of  Congxess  to  this  effect  is  dearly  mani- 
fested by  the  act  of  the  22d  of  June,  1838,  entitled  «'  An  act  to 
^rant  pre-emption  rights  to  setdos  on  the  public  lands."  My 
opinion  is,  that  you  ought  not  to  act  in  the  case  of  Susan  Col- 
bert, until  Congress  shall  have  decUured  its  will  upon  the  claim 
which  has  been  located  upon  the  same  lands.  It  is  not  in- 
tended by  m«i  to  intimate  any  opinion  as  to  die  validity  of  the 
respective  claimsu 

Yours,  with  great  respect, 

FELIX  GRUNDY. 

To  the  Segrbtaby  of  Wah* 


TERRITORIAL  JUDGES  NOT  LIABLE  TO  IMPEACHMENT. 

Territorial  judges^  not  being  cooatitutional  but  legislatire  officers  only,  and  not 
civil  oncers  within  the  meaning  of  the  constitution,  are  not  subject  to  im- 
peachment and  trial  before  the  Senate  of  the  United  States. 

ATToaN£^T  Gbwbrai^'s  Office, 

February  1,  1839. 

Sir:  Sinc^you  referred  the  letter  of  Jadge  Doty  to  this  office, 
that  gentleman  has  called  on  me,  and  stated  that  he  wished  to 
withdraw  his  application  to  yoa,  and  only  desired  my  opinion 
jipon  a  single  point — that  is,  whether  Territorial  judges  were, 
nnder  the  constitution  of  the  United  States,  liable  to,  and  sub- 
ject to  remoral  by,  impeachment  ?  This  point  is  raised  by  his 
letter  which  was  referred  to  me,  and  I  therefi^ie  pmceed  to  give 
jay  opinion. on  it. 

.  The  provision  in.  the  constitution  which  relates  most  directly 
to  this  subject  is  contained  in  the  1st  section  of  the  3d  article^ 
w^ich  declares  that  <<  the  judicia,l  power  of  the  United  States 
shall  be  vested  in  one  Supreme  Ciourt,  and  in  such  inferior 
eourts  as  the  Congress  may  from  time  to  time  ordain  and  estab- 
Jiah.  The  judges,  both  of  the  suj^eme  ai>d  inferior  courts, 
jShall  hold  their  offices  during  good  behavior,  and  shall,  at 
stated  times,  receive  for  their  services  a  compensation,  which 
shall  not  be  diminished  during  their  continuance  in  office  " 
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*The  construction  of  this  part  of  the  constitution  has  been 
settled,  it  seems  to  me,  by  the  opinion  of  Congress,  expressed 
by  various  acts,  and  also  by  tiie  decisions  of  the  Supreme  Court 
of  the  United  States. 

By  the  article  of  the  constitution  referred  to,  the  judges  are  to 
hold  their  offices  during  good  behavior.  Congress  cannot,  con* 
sistently  with  this  provision^  provide  any  other  or  different 
tenure  of  office  within  the  States. 

Congress  has,  in  most  cases,  limited  the  tenure  of  office  of 
Territorial  judges  to  four  years.  This  could  not  be  done,  were 
they  judges  under,  or  provided  for  by,  the  constitution;  be- 
cause, by  that  instrument,  the  tenure  is  during  good  behavior. 
It  should  be  noticed,  that  Congress  has  imposed  this  limitation 
of  four  years,  not  in  a  single  instance  only,  but  in  many.  It 
has' been  imposed  in  the  Territories  embraced  within  the  limits 
of  the  original  States;  where  the  territory  has  been  ceded  to 
the  general  government^  and  Territorial  governments  have  been 
created  therein.  It  has  also  been  done  in  the  territories  pur- 
Chased  by  the  United  States  from  foreign  nations.  I  think 
these  acts  clearly  prove  the  sense  of  Congress  to  be,  that  Ter- 
ritorial judges  cannot  be  judges  under  the  constitution,  but  are 
mere  creatures  of  legislation* 

I  have  said  that  the  Supreme  Court  of  the  United  States 
have  also  decided  this  point.  In  the  case  of  the  American  In- 
surance Company  and  others  vs.  Contee^  reported  in  1  Peters, 
the  court  very  distinctly  recognise  the  opinion  above  expressed, 
and  convey  their  views  in  the  following  strong  language: 

**  These  courts,  [meaning  Territorial  courts,]  then,  are  not 
constitutional  courts,  in  which  the  judicial  power,  conferred  by 
the  constitution  on  the  general  government,  can  be  deposited. 
They  are  incapable  of  receiving  it;  they^are  legislative  courts, 
created  in  virtue  of  the  general  rights  of  sovereignty,''  dc^c. 

The  only  remaining  inquiry  is,  as  to  the  liability  of  Territo- 
rial judges  to  impeachment  under  the  constitution. 

The  fourth  section  of  the  sec  ond  article  of  the  constitution 
is  in  these  words:  '*  The  President,  Yicte  President,  and  all  civil 
officers  of  the  United  States,  shall  be  removed  from  office  on 
impeachment  for,  and  conviction  of,  treason,  bribery,  or  other 
high  crimes  and  misdemeanors." 
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If  the  constraetion  of  the  constitution  be  conect,  (as  I  sup- 
pose it  is,)  that  these  judges  are  not  constitutional  but  legisla* 
tive  judges^  I  see  nothing  in  the  constitution  which  would 
warrant  their  being  embraced  by  the  expression — ^^and  all 
civil  officers  of  the  United  States."  They  are  not  civit  officers 
of  the  United  States,  in  the  constitutional  meaning  of  the 
phrase;  they  are  merely  Territorial  officers,  and  therefore,  in 
ray  opinion  V  not  subject  to  impeachment  and  trial  before  the 
Senate  of  the  United  States. 

I  have  the  honor,  d6c«,  &c., 

FELIX  GRUNDY. 

To  the  President  of  the  United  States. 


WHAT  BANKS  CAPABLE  OP  BEING  PUBLIC  DEPOSITORIES. 

TheBaim  of  America  haTing  paid  out  bills  pf.other  bahk«  of  a  denominatioa 
less  than  five  dollars,  has  incapacitated  itself  from  being  a  depository  of  the 
public  money. 

Attorney  General's  Office, 

February  4, 1839. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yours 
of  the  2d  instant,  accompanied  by  the  letter  of  the  President, 
the  resolution  of  the  board  of  directors,  and  the  statement  of  the 
cashier  of  the  Bank  of  America;  and  my  opinion  is  asked  as  to 
the  legality  of  employing  that  bank  as  a  depository  of  the  pub- 
lic money,  under  the  provisions  of  the  act  of  the  23d  of  June, 
1836,  entided  '<  An  act  to  regulate  the  deposites  of  the  public 
money." 

The  6th  section  of  that  act  declares,  ^^  Thatno  bank  shall 
be  selected  or  continued  as  a  place  of  deposite  of  the  public 
money,  whi<3h  shall  not  redeem  its  notes  or  bills  on  demand 
in  specie;  uor  shall  any  bank  be  selected  or  continued  as  afore* 
said,  which  shall,  after  the  4th  day  of  July,  1836,  issue  or  pay 
out  any  note  or  bill  of  a  less  denomiiiation  thati  five  dollars," 
&c. 

The  latter  branch  of  the  foregoing  provision  is  alone  appli- 
cable to  the  question  under  consideration.  The  language  used 
by  Congress  is  very  comprehensive;  it  embraces  not  only  banks 
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which  may  issue  their  own  notes  of  a  less  denomination  than 
five  dollars,  but  it  says,  ^^or  may  pay  out  any  note  or  bill  of  a 
ess  denomination  Uian  five  dollars."  This,  evidently,  accord- 
ing  to  its  literal  meaning,  would  include  the  notes  or  bills  of 
all  other  banks;  and  if  the  spirit  of  the  act  is  regarded,  no 
doubt  can  exist.  The  object  of  this  section  of  the  act  was  to 
prevent,  so  far  as  Congress  had  the  power,  the  circulation  of 
small  notes.  That  object  would  be  entirely  defeated  if  a  bank 
shall  be  considered  exempt  from  the  disability  created  by  the 
act,  which  should  merely  refrain  from  making  and  putting  into 
circulation  its  own  notes  of  a  less  denomination  than  five  dol- 
lars,  and  should  receive  and  pay  out  notes  of  other  banks  to 
any  amount  of  the  forbidden  dcteription.  Congress  would 
have  done  nothing  towards  the  accomplishment  of  its  object, 
if  such  a  construction  be  placed  upon  this  section  of  the  act. 
And  Congress  must  have  foreseen  that  their  provision  would 
be  wholly  inoperative,  unless  they  went  further  than  barely  to 
inclade  banks  which  should  issue  their  own  notes  of  a  less 
denomination  than  five  dollars;  they,  therefore,  used  the  very 
broad  and  comprehensive  expression,  '<or  may  pay  out  any 
note  or  bill  of  a  less  denomination  than  five  dollars."  I  there- 
fore conclude  that  the  true  construction  is  to  embrace  all  banks 
which  shall  have  paid,  or  shall  pay  out,  notes  or  bills  of  a  less 
denomination  than  five  dollars,  whether  such  notes  or  bills  be 
on  their  own  or  any  other  bank. 

The  next  inquiry  is.  Has  the  Bank  of  America  done  any- 
thing which  excludes  it  from  being  a  depository  of  the  puUie 
money? 

I  think  SO;  it  has,  according  to  the  admission  of  its  ofllcers, 
during  the  suspension  of  specie  payments,  received  and  paid 
out,  in  the  course  of  its  business,  notes  of  a  less  denomination 
than  five  dollars.  It  is  true  this  is  said  to  have  been  done  by 
the  tellers  of  the  bank)  without  any  order  or  resolution  of  the 
board  of  directors  directing  them  to  do  so.  The  tellers  are 
officers  or  agents  of  the  bank;  they  are  appointed  by  the  direct- 
ors, and  give  bond  and  security  to  the  bank  for  the  fiiithful  dis- 
charge of  their  duties. 

So  far  as  relates  to  receiving  and  paying  out  money,  a  bank 
acts  by  its  tellers  and  clerks^  and  their  acts  must  be  viewed  as 
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the  act  of  the  bank;  and  more  especially  dhould  this  be  the 
case  in  the  absence^of  all  evidence  showing  that  the  conduct 
of  the  clerks  and  tellers  was  disapproved  of^  and  the  practice 
discontinued  so  soon  as  the  superior  o£Scers  of  the  bank  became 
acquainted  with  it. 

In  conclusion,  I  will  remark,  that  Congress  authorized  the 
connexion  between  the  government  and  the  banks;  and  it  pre- 
scribed  the  terms  upon  which  that  connexion  might  be  created 
and  continued.  In  this  instance  that  connexion  has  been  dis* 
solved  by  the  bank  itself;  and  it  cannot  be  renewed,  under  the 
deposite  law  of  1836,  by  virtue  of  any  legal  authority  existing 
in  your  department,  deirived  from  that  act. 
,         I  have  the  honoF^  &c.,  Ac.^ 

FELIX  GRUNDY. 

To  Ae  Seorbtary  of  the  Treasury. 


TO  WHOM  PATENTS  FOR  CREEK  RESERVES  SHALL  BE  ISSUED. 

On  compledon  of  payment  for  Creek  reserves  conveyed  by  the  reservees  to  other 
persons,  certified  by  some  person  appointed  by  the  President  for  that  purpose, 
and  approved  by  the  President  himself,  patents  must  issue  to  the  purchasers. 

It  will  not  be  a  compliance  with  the  treaty  of  S4th  March,  td33,  to  issue  patents 
in  such  cases  where  the  right  is  controverted  to  the  original  reservees  to  abide 
the  result  of  suits  and  to  inure  to  the  successful  parties. 

ATTORKBr  GhMBRAL'S  OfPIOB, 

February  7, 1839. 

Sir:  I  have  x^onsidered  the  subject  lelferred  to  this  office  by 
yours  of  the  2l3t  ultimo,  respecting  the  Creek  reservations 
under  the  treaty  of  the  24th  of  March,  1832.  You  say  in  sub* 
stance,  that  a  request  has  been  preferred  to  you  to  issue  the 
patents  fer  the  lands  in  cx)ntroversy  to  the  original  Creek  reser- 
vees, that  the  respective  claimants  may  have  a  fair  opportunity 
of  trying  their  rights  before  the  courts  in  Alabama;  the  patents 
to'inure  to  the  benefit  of  the  successful  parties. 

fiowever  reasonable  this  proposition  may  appear,  a  prelimi- 
nary question  presents  itself:  Have  you  Ae  power  to  make 
this  disposition  of  the  subject? 

The  third  article  of  the  treaty  of  the  24th  of  March,  1832, 
entered  into  between  the  United  States  and  the  Creek  tribe  of 
Indians^  is  as  follows:  <^ These  tracts  [meaning  Creek  reserva- 
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tioDsJ  may  be  coovey«d  by  the  persons  selecting  the  same  to 
atiy  other  persons  for  a  fair  consideration,  in  such  manner  as 
the  President  may  direct.  The  contract  shall  be  certified  by 
some  person  appointed  by  the  President  for  that  purpose,  but 
shall  not  be  valid  till  the  President  approves  the  same^  a  title 
shall  be  given  by  the  United  States  on  the  completion  of  the 
payment."  By  this  it  appears  that,  by  a  solemn  conopact  be- 
tween the  contracting  parties,  a  tribunal  was  created  which  is 
to  decide  to  whom  the  patents  are  to  issue,  and  that  tribunal  is 
the  President  of  the  United  States.  In  the  discharge  of  this 
duty,  he  is  to  ^uard  the  rights  of  the  Indians  against  frauds 
and  impositions,  at  the  same  time  that  he  protects  the  rights  of 
the  United  States.  Until  the  President  has  acted  in  compliance 
with  the  duties  enjoined  on  him  by  the  treaty,  I  can  see  no 
authority  in  any  other  department  of  the  government  to  inter- 
fere with  these  titles;  nor  can  the  President  delegate  such  au- 
thority, either  directly  or  indirectiy,  to  another  tribunal. 

The  treaty  authorizes  the  Creek  reservees  to  sell  their  lands 
and  convey  them  for  a  fair  consideration.  The  iact  of  sale, 
and  the  fairness  of  the  consideration,  are  all  to  be  inquired  into; 
and  the  contracts  are  to  be  certified  to  the  President  by  a  person 
selected  by  himself  for  the  purpose.  Still,  the  contract  is  not 
valid  until  the  President  approves  the  same;  nor  is  a  title  to  be 
given  until  the  whole  consideration  shall  have  been  paid,  &c. 
Surely,  to  issue  the  patents  to  the  original  reservees,  where 
they  have  sold  their  lands,  would  be  an  evasion  of  the  treaty 
stipulatien.  The  &ct  of  sale,  the  fairness  of  the  consideration, 
and  the  completion  of  the  payment,  wou4d  all  be  tried  and  de- 
cided on  In  a  manner  and  by  a  tribunal  different  from  the  one 
designated  by  the  treaty. 

There  are  other  reasons  which  might  be  suggested  against 
the  issuing  the  patents  in  the  manner  proposed,  which  need 
not  be  enumerated  at  this  time.  My  opinion  is,  that  the  Pres- 
ident must  act  agreeably  to  the  provisions  of  the  treaty  before 
any  patents  oan  issue  for  the  lands  selected  as  reservations,  and 
which  have  been  sold  by  the  reservees. 
I  am,  sir,  &c.,&rC.> 

FELIX  GRUNDY. 

To  the  Sbcretart  of  War. 
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'■  ■  '  '  ^  ' '      —      ' 

TRANSFERS  OP  APPROPRIATIONS  TO  THE  SURPLUS  FUND. 

The  law  does  not  require  a  transfer  of  the  unexpended  balance  of  tlie  appropria- 
tion made  by  Congress  for  carrying  into  effect  the  treaty  of  December  99,  1^35, 
with  the  Cherokees;  and,  although  two  years  have  elapsed,  Congress  has  shown 
no  disposition  to  abandon  the  project  of  their  removal,  but,  on  the  contrary, 
passed  acts  to  promote  the  object. 

Wherefore,  it  is  competent  for  the  War  Department  to  make  a  requisition  for 
such  unexpended  balance. 

Attornbt  General's  Office, 

FdNiuiryUy  1839. 

Sir:  1  have  received  yours  of  — ,  enclosing  the  com- 

municadoa  of  the  Secretary  of  the  Treasury  to  you;  from 
which  it  appears  that  there  is  in  the  treasury  an  unexpended 
balance  of  $1,231>848  66>  being  the  balance  of  an  appropria- 
tion to  carry  into  effect  the  treaty  with  the  Cherokees  of  Decem- 
ber 29, 1835;  said  appropriatioa  being  made  by  the  act  of  July 
^)  1836.  You  also  state  that  this  money  is  required  to  carry 
into  full  effect  the  said  treaty;  and  that  inconvenience  will  re- 
sult from  a  transfer  of  it  to  the  surplus  fund,  as  the  Indians  are 
entitled  to  receive  it  upon  their  arrival  at  their  new  homes  in 
the  west^  they  being  now  on  their  way  thither. 

It  seems  to  me  that  the  law  does  not  require  that  this  unex- 
pended balance  should  be  transferred  to  the  surplus  fund.  The 
second  section  of  the  act  of  May  1, 1820^  points  out  the  duties 
of  the  different  Secretaries  in  regard  to  subjects  of  this  kind; 
and,  in  my  opinion,  fully  warrants  your  department  now  to 
make  the  requisition  for  this  unexpended  balance.  The  object 
of  that  section,  as  well  as  the  first  section  of  the  act,  was  evi- 
dently  to  have  the  surplus  money  refunded,  which  had  been 
appropriated  for  particular  objects,  and  which  remained  on  hand 
after  the  accomplishment  of  the  said  objects.  And  it  could 
never  have  been  the  intention  of  Congress  to  impede  or  defeat 
tiie  prosecution  of  an  object  while  in  the  progress  of  accomplish- 
ment, and  which  Congress  had  itself  directed  to  be  accom- 
plished. Otherwise,  they  would  never  have  inserted  the  fol- 
lowing proviso  at  the  end  of  the  second  section:  ^^  Provided, 
That  when  an  act  making  an  appropriation  shall  assign  a 
longer  duration  to  the  accomplishment  of  its  object,  no  transfer 
of  any  unappropriated  balance  to  the  account  of  die  surplus  fund 
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shall  be  made  until  the  expiration  of  the  time  fixed  in  such 
act.'' 

This  shows  that  the  limitation  of  two  years  was  introdnced 
for  the  purpose  of  embracing  moneys  not  needed  for  the  objects 
contemplated  at  the  date  of  their  appropriation,  bat  not  to  defeat 
the  objects  designed  to  be  accomplished  by  Congress.  By  the 
treaty  with  the  Cherokees,  article  16,  it  is  stipulated  and  agreed 
that  they  shall  remove  to  their  new  homes  in  two  years  from 
the  ratification  of  the  treaty.  All  parties  expected  that  the  re- 
meval  would  be  effected  within  that  period.  Had  this  been 
done,  the  money  appropriated,  and  which  is  now  in  the  treas- 
ury,  would  have  been  expended  within  the  two  years  after  its 
appropriation.  The  Indians  could  not  be  removed  within  the 
two  years,  for  reasons  which  I  need  not  mention.  The  last  of 
them  are  now  probably  on  their  way  to  their  homes  west  of 
the  Mississippi,  and  will  be  entitled  to  this  money  upon  reach- 
ing the  place  of  their  destination.  Congress  has  shown  no  dis- 
position  to  abandon  the  object  of  this  appropriation — that  is, 
the  removal  of  the  Cherokees;  so  far  from  it,  that,  since  the 
appropriation  was  made,  Congress  have  passed  acts  to  promote 
this  same  object.  I  am,  therefore,  of  opinion  that  the  unex- 
pended balance  of  the  appropriation  referred  to  should  not  be 
carried  to  the  surplus  fund,  but  be  applied  as  originally  directed 
by  Congress. 

I  am,  sir,  &c.,  &c., 

FELIX  GRUNDY. 

To  the  Secretary  op  War. 


CLAIM  OP  GENERAL  SCOTT  TO  COMPENSATION  FOR  SUPERIN- 
TENDING REMOVAL  OF  CHEROKEES. 

The  claim  of  General  Scott  for  compensation,  at  the  rate  of  eight  doHan  per 
day  over  and  above  his  regular  salary,  for  arranging  and  superintending  the 
removal  of  the  Cherokees,  even  though  he  were  a  special  commissioner  to 
effect  that  object,  cannot  properly  be  allowed. 

Attornbt  General's  Oppicb, 

February  16,  IS39. 
Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yours 
of  the  7th  instant,  enclosing  General  Scott's  letter.    All  the 
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views  and  arguments  presented  by  him  were  considered  before 
my  opinion  of  the  22d  of  December,  1838,  was  given;  except 
that  the  &ct  of  his  appointment  by  the  President,  as  commis- 
sioner to  make  arrangements  with  the  Cherokees  for  their  re- 
moval, was  not  known  at  this  office.  That  fact  produces  no 
change  in  my  opinion*  The  proviso  to  the  act  of  the  3d  of 
Harcfh,  1835,  operates  upon  the  claim  set  up  by  General  Scott, 
acting  under  such  an  appointment,  as  iully  as  if  he  had  acted 
without  it.  Such,  I  am  of  opinion,  is  the  fiur  construction  of 
the  act  of  Congress;  nor  do  I  see  any  season,  in  the  nature  of 
this  claim,  why  it  should  be  exempt  from  the  full  operation  of 
the  proviso  of  said  act. 

In  this  case,  a  major  general  of  the  army  of  .the  United 
States,  in  the  receipt  of  his  fuU  pay  and  emoluments  of  office, 
has  been  directed  to  proceed  to  the  Cherokee  country,  and  by 
force,  if  necessary,  to  cause  a  removal  of  the.  Indians  agreeably- 
to  treaty  stipulations;  bat  the  President,  desirous  to  prevent 
violence  and  bloodshed,  gave  to  General  Scott  authority  to  make, 
arrangements  or  c^mtracts  for  the  removal  of  the  Indians,  if 
thereby  the  objects  of  the  treaty  could  be  accomplished  on. 
reasonable  terms,  and  without  a  resort  to  bxce.  Under  this 
authority  Gejcfeial  Scott  acted,  and  acted  £uthfully  and  success- 
fully. But,  has  he  even  an  equitable  claim  for  the  $8  per  diem 
claimed  by  him  while  engaged  in  this  service?  I  think  not. 
When  performing  this  service,  he  was  receiving  his  pay  and 
emoluments  as  major  general;  and  by  virtue  of  the  a.uthority 
conferred  hpon  him  as  commissioner,  he  was  enabled  tocb|»ige 
his  character  from  that  of  a  destroying  warrior  to  that  of  a  kind 
pacificator*  The  duty  was  easier  and  of  a  more  agreeable 
character.  Upon  the  whole  case,  I  am  of  opinion  that  General 
Scott  has  no  rig;ht  to  the  money  claimed  by  him,  eithef  in  law 
orequity.  ^ 

I  am,  sir,  <fcc.,  &c,; 

FELIX  GRUNDY. 

To  the  Secketart  of  War. 

Vol..  m— 2T  ♦ 
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fteprieTe*  and  Pardon*. 

REPRIEVES  AND  PARDONS- 

The  power  of  the  ExecutiTe  to  ^ntDt  repriere*  and  pardojia  extends  to  H^e  rt* 
miseion  of  finee^  penaltietf  and  forfeitures^  and  costa  in  criannal  cases»and 
may  be  exercised  in  degrees  at  different  limes  at  the  diitcretioB  of  the  incsm- 
bent  of  the  office. 

A  portion  of  a  sentence  may  be  remitted  at  one  (ime^  and  ano&er  portion  of  it  at 
another  time,  and  by  another  ExecutiTe. 

And  the  same  power  is  possessed  by  the  ExecutiTe  orer  a  judgment  after  m^ 

•     curity  for  its  payment  shall  haTe  been  giTen,  as  before. 

ATTORXVET  G^NSRAL's   OPFICBy 

Fbbruary  16, 1839. 

Sir:  In  yours  of  the  12th  of  February^  1889,  my  opinion 
is  asked  as  to  the  po^er  of  the  President  to  remit  the  costs  in 
the  case  of  the  United  States  vs.  Martin. 

The  constitution  of  the  United  States  clothes  the  ExecutiTe 
with  the  power  ''to  grant  reprieves  and  pardons/'  &c.  This 
power  has  been  construed  to  extend  to  a  remission  of  fines, 
penalties,  and  forfeitures;  and  the  power  to  remit  the  costs  in 
criminal  oases,  after  judgment  against  the  defendant^  has  been 
exercised,  and  has  never  been  questioned ^  so  fer  as  I  can 
learn.  The  view  taken  upon  the  subject  seems  to  have  beenj 
that  the  costs  are  a  part  of  the  judgment  or  sentence;  and  the 
same  constitutional  power  which  can  remit  a  portion  of  the 
sentence,  may  remit  the  whole  sentence.  This  practice  has 
prevailed  so  long,  and  is  so  well  sanctioned  by  a  fiiir  constrac- 
lion  of  the  constitution,  that  I  presume  it  ought  not  at  this  day 
lo  be  disturbed. 

The  only  remaining  inquiry  is,  Has  anything  occurred  which 
deprives  the  Executive  of  the  United  States  of  the  power  which 
he  possessed  over  the  judgment  at  the  time  it  was  originally 
rendered  in  this  case?  The  late  President  issued  his  pardon, 
releasing  Martin  fix)m  his  imprisonment,  upon  his  paying  or 
securing  the  costs  which  had  accrued  in  the  prosecution.  The 
said  Martin  did  give  security  for  the  payment  of  the  costs  in 
two  years,  and  was  thereupon  discharged  from  his  confine- 
ment. That  the  Executive,  possessed  of  the  pardoning  power, 
may  exercise  it  in  part  at  one  time,  and  in  part  at  another,  I 
think  can  admit  of  no  doubt.  The  pardoning  power  given 
by  the  constitutiomis  plenary,  cases  of  impeachment  only  ex- 
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GoHstruetion  •£  aa  Appropriation  Aet. 

^pted^  its  exercise,  and  the  «iode  of  its  exercise,  are  placed, 
without  condition  or  limitation,  whoHy  in  the  discretion  of  the 
Piesidettt.  He  mai^,  thevefofe,  in  mj  o{)inion,  pardon  or  remit 
a  portion  of  the  sentence  at  one  time,  and  a  different  portion  at* 
anothef.  i  tfaeiefbre  ^o  not  think  that  the  remitting  the  im« 
^isonment  by  ihe  late  Chief  Magistxate,  upon  condition  of  the 
defendant's  paying  or  secnring  the  costs,  deprives  the  paresenC 
Chief  Magistrate  of  the  power  of  lemitling  ihe  costs,  the  pay* 
meniof  which  was  so  secnred.  . 

The  firing  sttreUes  to  secoie  die  costs  cannot,  in  a  legal 
pdnt  of  ?iew>  affect'the  power  of  th»  Piesident.  The  secarity 
is  but  coUateral.  It  is  the  judgment  thai  is  to  be  dischaiged; 
and  if  the  money  were  paid  by  the  sureties,  it  would  be  in 
satisfaction  of  that  judgment.  I  should  therefore  conclude  that 
iIm  President  fossesses  the  saogie  power  now  over  the  judg- 
ment, which  he  possessed  at  the  time  of  its  rendition. 

The  expediency  or  inexpediency  of  exercising  the  pardoning 
IKTwer,.  in  tfae  form,  and  in  the  case  now  presented,  is  a  subject 
exclusively  within  the  power  and  discretion  of  the  President; 
and  ia  rdalion  to  which  I  therelbre  forbear  to  express  any 
opimoa* 

I  am,  sir,  6oc.y  d&c^, 

FELIX  GRUNDY. 

To  the  SscitETARY  OF  State. 


CONSTRUCTION  OF  AN  AiPPfiOPRIATiON  ACT, 

Wkere  an  aj^firopriatioB  aet  for  ^le  exp&MeB  of  preventing  and  aHpprawLng  Io- 
nian koatilUiea  expMiaedasiiiii  for  the  a^gr^ata  Vboi  Umo  tke  aggregate*  in 
diet,  of  the  BOTeral  items  therein  enumerated'— «>bcidbd,  that  the  amount  equal 
40  all  the  itenui  vaa  appropriated,  aad  that  an  erroneous  addition  of  aaid  items 
produced  no  efiect  iqmb  the  Jaw. 

Attobnet  Genkral's  Office^ 

March  13,  1839. 
Sir:  Yonrs  of  yesterday  proposes  for  my  opinion  a  question 
arising  upon  the  act  of  the  late  session  of  Congress^  entided 
^Aa  act  making  af^wopriations  for  preventing  and  suppressing 
Indian  hosttlities  for  tfie  year  1839.''  The  diiSaicuity  arises 
torn  the  &ct  tiiat  the  gross  snm  slated  in  the  first  section  (xf 
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the  act  is  less  than  the  amou&t  of  the  aevenl  hems  which  aie 
eoumented  in  the  act. 

The  phrasealogy  of  the  first  sectjon  of  the  act  seems  to  me 
to  obviate  di\  difficulty.  It  is,  «<that  the  IbMowmy  somS;. 
aiiK)untiDg  to  oae  million  eight  hnndied  a&d  hm  thousand 
seren  hundred  and  sereBty-fonr  dollars,  be,  and  the  same  aie 
hereby,  appropriated  out  of  Wf  money  in  the  tieaswry  not 
otherwise  appropriated. ' ' 

The  sums  enumerated  and  specified  in  the  act  are  appro^ 
piiated;  and  a  mistake  in  the  addition  or  otherwise,  which  shall 
produce  an  enoneous  result  as  to  the  ataount,  can^  produce  no 
efifoet  upon  the  appropriation.  The  different  items  of  appro- 
priation should  be  looked  to  and  respected;  these  Congpsss* 
certainly  intended  to  have  effect,  and  an  error  which  shall  make 
the  aggregate  amount  either  greater  or  less  than  the  diftrsDl 
sums  enumerated  in  the  act  should  not  be  regarded.  The  ap» 
piopriation  would  be  perfect  without  the  addition  of  the  gross 
sum.  The  unnecessary  insertion  of  a  mistak^Ei  amount,  Id 
my  opinion^  produces  no  legal  effect  whirtereVr 
Yours,  with  great  respect, 

FEUX  GRUNDY. 

To  the  Secretart  or  tbs  Trbasvut. 


PLATS  OF  RIVERS,  CRECBIS,  dbc,,  IN  LOIHSIANA. 

The  plats  returned  to  the  Genened  Land  Office  by  nnrreyors  general,  are  eridener 
of  the  existence  and  general  character  of  riTers,  creeks,  bay*,  Ac,,  which  the 
h^  rcqioires  to  be  marked  npon  <hcm,  and  may  be  re^Buded  as  afibrding'  ftill 
pfoof  for  the  purposes  of  setthng  pre*eniption»  and  locations. 

ICstakes  in  these  plats  may  occur,  and  irhen  they  do, may  becomcted;  bvt 
with  respect  to  transactiomr  occurring  and  prirate  right*  acquired  upon  the 
fiuth  of  the  accvacy  of  the  plats,  and  before  the  correction  of  their  mistakes » 
they  sheiild  be  left  uodistwibed  wbersv«r  it  is  posmble* 

AtTOBNXT  OAVSRAL'e  OmcB, 

Mardi  13,  1839. 
Sta:  I  have  had  the  honor  to  leceiTeyour  commaiucalioii 
of  the  2!2d  of  January  last,  submittiiig  for  my  opiaion  the  fol« 
lowing  qfuestion  arising  under  the  act  of  Cpngress  af^^ved 
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June  15, 1832y  entitled  ^<An  act  to  authorize  the  inhabitants 
of  the  estate  of  Louisiana  to  enter  the  back  iands.'^ 

'<  When  the  tract  sought  to  be  entered  is  fit  for  cultivation, 
and  borders  upon  a  river,  creek,  bayou,  or  water-course,  which 
IS  surveyed  aad  laid  down  on  the  plat  of  surveys  officially  re- 
turned io  the  district  and  general  land  offices,  are  or  are  not 
the  General  Lakid  Office  and  the  district  land  office  bound  to 
respect  it  as  such?  or  can  they,  after  a  private  entry  of  the  tract 
of  land  claimed  as  a  back  pceemfUou  right,  with  a  view  of  per- 
mittii]^  theontry  by  a  back  pre  emption,  and  avoiding  the  pri* 
vate  entry,  go  into  parol  testimony  to  contradict  ttie  return  of 
the  surveyor  general,  by  showing  that  there  is  no  such  river, 
.creek,  bayou,  or  water^course  as  he  has  protracted?" 

In  reply  to  this  question,  my  opiaion  is,  that  the  official  plats 
returned  by  the  surveyor  general  to  the  General  Land  Office 
and  the  several  district  land  offices,  are  evidence  of  the  exist- 
ence and  general  character  of  those  natural  objects  which  the 
law  requires  .to  be  marked  upon  them,  and  that  they  must  be 
considered  as  affording  full  proof  for  thes^  purposes — ^so  far  at 
least  as  the  action  of  the  land  officers,  both  general  and  district, 
are  concerned.  These  plats  ave  designed  by  law  for  the  in* 
formation  and  guidance  of  the  various  land  officers  and  persons 
desiious  of  purchasing  a  portion  of  the  public  domain.  That 
purchases  are  made,  and  other  legal  acts  often  doxie,  exclusively 
upon  the  faith  of  these  plats,  admits  of  no  doubt;  and  all  sucti 
transactions  ought,  in  my  judgment,  to  be  protected.  That 
mistakes  will  occasionally  occur  in  making  the  surveys  of  the 
public  lands,  and  drawing  the  plats  of  those  surveys,  must  b^ 
^expected;  some  power  of  correcting  them  should,  therefore,  be 
allowed,  with  a  view  to  future  action.  But,  with  respect  to 
transactions  occurring  and  private  rights  acquired  upon  the 
laith  of  the  adcuracy  of  the  plats,  and  before  the  correction  of 
their  mistakes,-- these  should  be  left  undisturbed,  wherever  this 
is  possible. 

The  nature  of  the  inquiry  presented  Co  n^  renders  a  more 
specific  answer  to  it  impracticable  in  a  legal  point  of  view. 
1  am,  sir,  4&c.,  &c., 

FELIX  GRUNDY. 

To  the  SfiCB£TA&Y  OF   THE  TbKASUKT. 
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EXTRA  COMPENSATION  TO  CLERKS  FOR  EXTRA  SERVICES. 

Clerks  and  others  holding-  regular  apftoinUnents  to  places  erealed,  and  receiving 
specific  salaries  affixed  thereto  by  law»  are  not  entitled  to  additional  alloiK- 
ances  for  services  rendered  the  government  as  the  agent  for  surreying  and 
seiUng  Indian  lands,  the  aame  being  pn>hibitecF  by  acts  of  CoDgrcss. 

Attorket  General's  Office, 

Mxrek  15,  183». 
Sir:  1  have  had  the  honor  to  receive  your  oommunicatiott 
of  the  13th  instant,  askings  my  opinion  upon  two  questions 
arising  under  the  3d  section  of  the  act  of  Congress  approved  the 
3d  instant,  entitled  ^^An  act  making  appropriations  for  the  dvtl 
and  diplomatic  expenses  of  the  government  iBnr  the  year  eighteen 
hundred  and  thirty  nine." 
These  two  questions  are  as  follows: 

1.  ^' A  treaty  exists  with  an  Indian  tribe,  by  which  tbe  gen* 
era!  government  becomes  the  agent  of  that  tribe  in  surveying 
and  selling  its  lands,  tbe  expenses  of  whidi  are  to  be  paid  cut 
of  the  proceeds  of  those  lands.  In  the  performance  of  this  duty ^ 
it  has  heretofore  been  deemed  proper  to  require  the  services  of 
clerks  and  others  holding  regular  appointments  to  places  crea- 
ted, and  receiving  specific  salaries  affixed  thereto  by  law,  and 
to  allow  them  for  the  services  thus  required  a  stated  compensa* 
tion,  in  addition  to  their  regular  and  fixed  salary,  payaUe  oul 
of  the  proceeds  of  said  lands.  The  additional  allowances,  itk 
flonie  cases,  have  been  fixed  by  general  regulations;  and  in 
others,  by  decisions  of  the  competent  officer  on  cbkns  advanced 
thereto.  Will  the  continuance  of  this  airangeaient  be  incon- 
sistent with  the  above  act?'' 

2.  <^  An  individual  in  the  service  of  the  government  receiver 
a  specific  salary  or  compensation,  fixed  by  law  or  legulatton^ 
for  the  performance  of  a  certain  duty,  or  class  of  duties.  By 
an  arrangement  made  prior  to  the  passage  of  the  above  law, 
certain  other  duties  are  assigned  to  him,  which  in  no  manner 
are  connected  with,  related  to,  or  interfere  with,  the  proper  ex- 
ecution of  the  duty  or  class  of  duties  first  named.  For  these 
^certain  other  duties'  it  was  agreed  to  allow  him  an  additional 
and  specific  compensation.  Is  the  continuance  of  such  an 
arrangement  as  this  forbidden  by  the  act  referred  tol'^ 
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Having  carefiilly  compared  these  two  cases  with  the  pioTi- 
sioiis  of  the  act  referred  to,  I  am  of  opinion  that  they  come 
within  its  prohibitions* 

I  am.  sir,  &c<«  ^c. 

FELIX  GRUNDY. 
To  the  Secretary  op  War. 


TRANSFERS  OF  CRSEK  RESERYATIONSw 

9f  rMennBtidm  by  assignees,  whose  asngnments  express  them  as  a , 
&nn»  axe  not  valid  when  executed  bj  one  member  thereof,  but  only  when  exe- 
cuted by  all,  unless  the  partner  assigning  exhibit  authority  to  assign  from  all. 

But  where  the  reserrae  assigned  to  a  firm,  as  to  "M.  W.  Perry  A.  Co.,"  and 
the  transfer  by  the  firm  was  signed  in  thaA  manner,  the  assignment  is  Talid« 
and  the  patent  may  issue  to  the  assignee. 

Where  thene  are  two  assignors,  and  the  names  of  both  to  the  assignment  are  ia 
the  same  handwriting,  the  assignment  is  invalid  as  to  him  who  did  not  sign, 
unless  the  other  exhibit  authority. 

Where  approred  contracts  are  endorsed  in  bhink,  with  the  names  of  first  pur- 
chasers endorsed  thereon,  the  endorsement  of  the  name  of  the  purchasers  on 

.  the  approved  contracts  is  evidence  of  their  having  disposed  of  them;  and  pos- 
session by  others  is  sufficient  evidence  to  warrant  the  issuance  of  the  patents 
to  those  having  possession  of  the  approved  contracts. 

These  assignments  are  not  required  to  be  acknowledged,  and  ought  not  to  be 
nuMk  subject  to  any  rule  made  after  they  were  executed. 

Possession  of  a  contact  is  not  sufficient  evidence  of  a  legal  transfer. 

Attornet  General's  Office, 

AToreA  16, 1839. 

Sm:  I  have  the  honor  to  acknowledge  the  receipt  of  yours 
of  the  6th  instant,  enclosing  a  communication  to  you  of  the 
4th  instant  from  the  Commissioner  of  the  General  Land  Office, 
in  which  my  opinion  is  asked  upon  six  distinct  questions — all 
reUting  to  transfers  of  reservations  under  the  Creek  treaty  of 
the  24th  of  Maich,  1832. 

It  appears  that  the  late  President  of  the  United  States,  in 
April,  i836,  had  directed  patents  to  he  issued  only  to  the  In- 
dian reservee^  or  to  the  immediate  purchaser  from  him.  Sub- 
sequently, Congress  passed  the  act  of  the  6th  of  July,  1838, 
entitled  <'  An  act  to  authorize  the  issuing  of  patents  to  the  last 
iona  fide  transferee  of  reservations  under  the  treaty  between 
the  United  States  and  the  Creek  tribe  of  Indians,  which  was 
concluded  on  the  24th  of  March,  1832." 

By  this  act,  the  President  of  the  United  States  <<  is  authorized 
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and  required  to  cause  patents  to  be  issued  to  stich  person  or 
persons  as  may  be  |he  bona  fide  purchaser^  owner,  assignee, 
or  transferee  of  any  selection  or  reservation  which  has  been 
made  to,  or  in  behalf  of^  any  chief  or  head  of  an  Indian  fam- 
ily/' under  the  said  treaty,  "whatever  may  have  been  the 
number  of  intermediate  transfers  or  assignments:  provided  the 
person  or  persons  applying  for  such  patent  or  patents  shall  ad* 
duce  satisfactory  proof  to  the  Commissioner  of  the  General 
Land  Office  of  the  fairness  of  said  several  preceding  tranafers 
or  asaignments." 

The  intention  of  Congress  in  passing  this  act  evidently  wss 
to  carry  into  effect  contracts  which  had  been  made  for  reser- 
vations, which  contracts  had  been  approved  by  the  President, 
and  which,. from  the  lapse  of  time,  the  death  and  removal  of 
parties  and  witnesses,  had  become  incapable  of  being  proved 
without  recourse  to  courts  of  equity.  And  even  before  these 
tribunals  the  remedy  would  often  be  difficult  and  uncertain. 

In  applying  the  law  to  particular  cases,  it  should  be  borne  in 
mind  that,  at  the  date  of  these  transactions,  no  particular  form 
of  transfer  had  been  pointed  out,  either  by  law  or  regulations 
of  the  General  Land  Office.  And  the  act  above  referred  U> 
only  provides  that  the  person  applying  for  a  patent  shall  adduce 
proof,  satisfactory  to  the  Commissioner  of  the  General  Land 
Office,  of  the  fairness  of  the  several  preceding  transfers  or  as- 
signments. Congress  has  not  designated  the  kind  of  evidence 
which  the  Commissioner  shall  receive  or  require;  he  is  left  al 
full  liberty  to  adopt  such  rules  of  proof  and  evidence  as.  the 
justice  and  equity  of  the  case  may  demand.  Although  his 
discretion  is  broad  and  comprehensive,  still  it  is  not  arbitrary^ 
but  must  be  regulated  by  those  rules  of  law  and  equity  which 
afford  security  to  the  rights  of  each  citizen  of  the  community. 

With  these  preliminary  remarks,  I  will  proceed  lo  an  exam- 
ination of  the  particular  questions  propounded,  in  the  order  in 
which  they  are  presented  by  the  Commissioner  of  the  General 
Land  Office, 

L  <<  As  to  cases  in  which  the  approved  contracts  are  in  fevoi 
of  9.  firm  styled  thus:  'Shorter,  Tarver,  &  Shorter,*  with  a 
transfer  signed  and  written  as  above,  by  one  of  the  partners, 
purporting  to  convey  the  interest  of  all  of  them.' ' 
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In  such  a  case  I  would  say  that,  by  the  assignment  to 
"Shorter,  Tarver,  &  Shorter,"  an  interest  iii  the  approved 
contract  was  vested  in  each  of  these  three  individuals,  which 
could  not  be  divested  iirithout  his  consent,  evidenced  by  his 
own  act  or  signature,  or  by  some  person  legally  authorized  to 
act  for  him  in  that  particular.  I  am  therefore  of  opinion  that 
a  transfer  made  by  ope  6f  them,  by  signing  the  names  of  all, 
does  not  transfer  the  right  of  those  who  have  not  signed;  and, 
to  make  such  an  assignment  available,  it  must  be^hown  that 
the  individual  making  the  assignment  was  authorized  by  the 
others  to  make  it.  This  may  be  shown  by  an  express  power 
of  attorney,  by  articles  of  copartnership  giving  such  authority, 
or  by  the  parties  giving  their  present  assent  to  it.  Anything 
short  of  the  course  I  have  pointed  out,  would  not  only  be  a 
departure  from  the  law,  which  permits  no  property  to  be  taken 
from  any  individual  in  cases  like  the  present,  without  his  con- 
sent, shown  in  some  authentic  manner;  but  a  contrary  practice 
would  expose  one  partner  and  his  legal  representatives  to  all 
the  dangers  arising  from  the  feithlessness  or  frauds  of  another. 

2.  **  Cases  in  which  the  approved  contracts  are  in  favor  of  a 
company  thus:  *  M.  W.  Perry  &  Co.,'  with  a  transfer  signed 
in  that  manner." 

In  my  opinion,  the  ComOiissioner  of  the  General  Land  Office 
is  not  bound  to  search  for  and  ascertain  who  the  members  of 
this  company  may  be.  M.  W.  Perry  is  the  only  person  he  can 
legally  know,  or  take  notice  6f ;  therefore,  if  an  assignment  be 
made  to  M.  W.  Perry  &  Co.,  and  M.  W.  Perry  shall  have 
made  an  assignment  in  the  same  manner,  the  patent  should 
issue  to  such  assignee,  if  there  be  no  other  difficulty  in  the 
case. 

3.  '*  Cases  in  which  the  approved  contracts  are  in  favor  of 
individuals,  giving  their  names  in  full,  thus:  'Eli  S.  Shorter' 
and  '  John  T.  Scott,'  with  a  transfer  signed  in  that  manner; 
but  both  names  to  the  assignment  being  apparently  in  one  and 
the  same  handwriting." 

I  consider  the  answer  to  the  first  question  as  a  full  answer 
to  this  inquiry. 
4*  <'  Cases  in  which  the  approved  contracts  are  endorsed  in 
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blanks  by  having  simply  the  names  of  the  first  parchasen  en- 
dorsed thereon." 

The  endorsement  of  the  name  of  the  purchaser  on  the  ap« 
proved  contract  is  evidence  of  his  having  disposed  of  it;  and 
the  possession  of  it  by  another  person  (no  other  claim  to  it 
being  presented)  is,  in  my  opinion,  sufficient  evidence  to  war- 
rant the  issuance  of  a  patent  to  the  party  having  poaaeasion  of 
the  approved  contract. 

6.  ^^  Oases  in  which  a  transfer  is  executed  on  the  approved 
contract,  without  being  acknowledged  before  any  officer  an* 
thorized  to  take  acknowledgments." 

I  would  remark,  that  there  is  no  law  requiring  these  aaaign* 
medts  to  be  acknowledged  before  any  officer;  and  it  would  fre- 
quently operate  very  unjustly  to  subject  these  assignments  to 
the  operation  of  a  rule  made  after  they  were  executed;  and  the 
proviso  to  the  act  of  July  6>  1838,  certainly  did  not  contempialB 
the  production  of  an  assignment,  acknowledged  before  an  offi* 
cer. authorized  to  take  acknowledgments,  as  the  only  evidence 
of  assignment  which  should  be  received  by  the  Commissioner, 
or  they  would  have  used  the  language  '^  that  the  person  or 
persons  applying  for  such  patent  or  patents  shall  adduce  satis- 
factory proof  to  the  Commissioner  of  the  General  Land  Office 
of  the  fairness  of  said  several  preceding  transfers  at  assign* 
ments. ' '  It  might  be  very  proper  to  make  regulations  requiring 
assignments  to  be  acknowledged  before  certain  officers,  appli* 
cable  to  assignments  made  after  such  regulations  should  be 
made  and  promulgated;  but  it  would  be  very  unjust  to  sub- 
ject past  transactions  to  such  regulations,  and,  in  my  opinion, 
would,  in  this  instance,  be  contrary  to  the  intention  of  Con- 
gress, as  expressed  in  the  above  proviso. 

6.  '<  Cases  in  which  the  approved  contract  is  in  possession 
of  a  party  claiming  to  be  owner,  who  relies  on  such  possession 
as  sufficient  evidence  of  ownership,  in  the  absence  of  any  writ- 
ten evidence  of  transfer." 

It  is  indispensable  in  all  these  cases  that  evidence  should 
exist  showing  that  the  owner  has  disposed  of  and  divested 
himself  of  his  interest.  This  can  only  be  done  by  some  act 
of  his — ^such  as  making  an  assignment  in  the  usual  form,  or 
placing  his  name  upon  the  back,  or  some  other  part  oFthe 
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•ppioved  contract;  therefojr  acknowledging  the  blank  assign* 
ment  to  be  filled  up  by  the  owner  or  person  to  whom  he  has 
delivered  the  same.  But,  in  the  cases  to  which  you  refer,  there 
is  no  evidence  whatever  of  any  disposition  of  the  approved  con- 
tract having  been  made  by  the  original  owner  thereof.  Pos- 
session,  unaccompanied  by  any  other  evidence  showing  a  right, 
would  not,  in  my  oiiinion,  justify  the  issuing  of  a  pateqt  to 
these  claimants.  The  possession  may  have  been  acquired  im- 
properly  and  illegally. 

I  am,  sir,  d&c.^  &c., 

PELi:2C  GRUNDY* 
To  the  Secretary  of  the  Treasury. 


PftlORmr  OF  RIGHT  TO  CONFIRMED  LANDS  IN  MISSOURI. 

The  inhabitanU  of  the  village  of  St.  Charlen,  under  the  laws  of  the  13th  June, 
1812,  the  26th  May,  1824,  and  the  27th  January,  1831,  have  precedence  and 
priority  orer  Peter  Chouteau,  whose  claim  to  land  was  confirmed  4th  July, 
1836,  and  the  claim  of  the  latter  must  be  located  elsewhere  upon  the  pubUc 
domain. 

All  sales  and  locations  made  of  lands  claimed  under  unconfirmed  titles  derived 
from  France  or  Spain,  between  the  26th  of  May,  1890,  and  the  9th  of  July, 
1832,  are  vdid. 

If  it  be  claimed  that  this  construction  violates  treaty  obligations,  the  answer  is, 
that  the  parties  must  go  to  the  judiciary  for  a  decision  declaring  void  an  act 
of  Congress,  not  to  the  Executive  department.  ^ 

ATTORifBY  General's  Offioe^ 

March  18>  1839. 

Sir:  I  hare  the  honor  to  acknowledge  the  receipt  of  yodrs 
of  the  9th  of  January  last^  asking  my  opinion  upon  two  ques- 
tions raised  in  a  letter  from  the  Commissioner  of  the  General 
Land  Office  to  you,  dated  September  13th,  1838.  My  attend- 
ance upon  the  lati)  session  of  the  Supreme  Court  and  other 
urgent  business  have  prevented  an  earlier  reply. 

The  first  question  referred  to  me  relates  to  the  conflicting 
claims  of  the  inhabitants  of  the  Village  of  St.  Charles  and  Peter 
Chouteau. 

In  relation  to  Chouteau's  claim,  it  appears  that  on  the  9th  of 
July,  1832,  an  act  of  Congress  was  approved,  entitled  '^  An  act 
for  the  final  adjustment  of  private  land  claims  in  Missouri." 
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The  first  section  of  this  act  provides,  <<  That  it  shall  be  the 
duty  of  the  recorder  of  land  titles  ia  the  State  of  Missouri,  and 
two  commissioners  to  be  appointed  by  the  President  of  the 
United  States,  by  and  with  the  advice  and  consent  of  the  Seo- 
ate,  to  examine  all  the  unconfirmed  daim^i  to  land  in  thai 
State,  heretofore  filed  in  the  office  of  said  recorder,  according 
to  law,  founded  upon  any  incomplete  grant,  concession,  war* 
rant,  or  order  of  survey,  issued  by  the  authority  of  France  ct 
Spain,  prior  to  the  10th  of  March,  1804,  and  to  class  the  same 
so  as  to  show — first,  what  claims,  in  their  opinion,  would  in 
fact  have  been  confirmed  according  to  the  laws,  usages,  and 
customs  of  the  Spanish  government,  and  the  practice  of  the 
Spanish  authorities  under  them,  at  New  Orleans,  if  the  gov- 
ernment  under  which  such  claims  originated  had  continued  in 
Missouri;  and,  secondly,  what  claims,  in  their  opinion,  are  des- 
titute of  merit  in  law  or  equity'under  such  laws,  usages,  cus* 
toms,  and  practice  of  the  Spanish  authorities  a£)resaid;  and 
shall  also  assign  their  reasons  for  the  opinions  so  to  be  given." 

Under  this  provision  of  the  law,  the  recorder  and  cosmus- 
sioners  proceeded  in  the  discharge  of  their  duties,  and  sub- 
sequently reported  to  Congress  their  opinions  in  favor  of  va- 
rious claims;  among  which,  was  this  claim  of  Chouteau. 

Upon  the  reception  of  this  report.  Congress,  by  the  act  of 
July  4th,  1U36,  entitled  ^^  Ah  act  confirming  claims  to  land  in 
the  State  of  Missouri,  and  for  other  purp«)ses,"  confirmed  the 
claims  upon  which  the  commissioners  had  decided  fiivorably, 
with  certain  specified  exceptions.  Among  those  confirmed, 
Chouteau's  was  included. 

The  second  section  of  the  act,  however,  provides,  "  That  if 
it  shall  be  found  that  any  tract  or  tracts  confirmed  as  aforesaid^ 
or  any  part  thereof,  had  been  previously  located  by  any  other 
person  or  persons,  under  any  law  of  the  United  States,  or  had 
been  surveyed  and  sold  by  the  United  States,  this  act  shall 
confer  no  title  to  such  lands,  in  opposition  to  the  right  acquired 
by  such  location  or  purchase;  but  the  individual  or  individuals 
whose  claims  are  hereby  confirmed  shall  be  permitted  to  locate 
BO  much  thereof  as  interferes  with  such  location  or  purchase, 
on  any  unappropriated  land  of  the  United  States  within  the 
State  of  Missouri  or  Territory  of  Arkansas^  in  whichev^  the 
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original  claim  may  be,  that  nay  be  sabject  to  entry  at  private 
sale. 

If,  therefore,  upon  locating  any  of  the  claims  confinned  by 
the  first  section  of  this  act,  it  shall  be  ascertained  that  it  covers 
in  whole  of  in  part  any  other  tract  previously  located  under  any 
former  law  of  the  United  States,  then  the  claimant  whose  title 
is  t.hus  confirmed  by  the  act  shall  not  be  entitled  to  the  same, 
but  be  allowed  to  locate  elsewhere  upon  the  public  domain. 
The  only  remaining  inquiry,  then,  is,.  Had  this  land  in  con- 
troversy been  previously  located,  under  any  law  of  the  United 
States,  by  any  other  person  or  persons?  or,  in  other  words,  had 
it  been  located  or  appropriated  for  the  inhabitants  of  St.  Charles, 
nnder  the  laws  of  Congress  of  the  13th  of  June,  1813,  the  26th 
of  May,  1824,  and  the  27th  of  January,  1831,  relating  to  the 
settlement  of  various  land  claims  in  Missouri,  and,  among 
others,  to  the  claim  of  the  town  or  village  of  St.  Charles  now 
in  controversy? 

The  first  section  of  the  act  of  Congress  of  the  I3th  of  June, 
1812,  entitled  "An  act  making  further  provision  for  settling  the 
claims  to  land  in  the  Territory  of  Missouri,"  confirms  to  certain 
towns  and  villages  therein  specified  (among  which  is  the  village 
or  town  of  St.  Charles)  their  rights,  titles,  and  claims  to  certain 
lots  or  lands  *^  which  had  been  inhabited,  cultivated,  or  pos- 
sessed by  them,  prior  to  the  20th  of  December,  1803,"  and 
directed  the  surveyor  general  to  survey  the  said  lots  or  lands, 
and  transmit  plats  thereof  to  the  General  Land  Office. 

On  the  26th  of  May,  1824,  an  act  supplementary  to  this 
act  was  approved;  the  second  section  of  which  directs  the  sur- 
veyor general,  among  other  things,  "to  survey  and  designate, 
so  soon  after  the  passage  of  this  act  as  may  be,  the  commons 
belonging  to  the  said  towns  and  villages,  [among  which  yw 
the  village  or  town  of  St.  Charles,]  according  to  their  respect- 
ive claims  and  confirmations,  under  the  sai^  act  of  Congress, 
[of  13th  of  June,  1812,]  where  the  same  has  not  already  been 
done.'' 

On  the  27th  of  January,  1831,  another  act  of  Congress  was 
apjHoved,  relating  almost  exclusively  to  this  same  subject.  It 
is  entitled  ^^Aa  act  further  suppiementd  to  the  act  entitled  ^A& 
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act  making  further  provimon  for  settling  the  claims  to  land  in 
the  Territory  of  Missouri/  passed  the  13th  day  of  June,  1812." 

The  first  section  of  this  act  is  in  these  words:  ''That  the 
United  States  do  hereby  relinquish  to  the  inhabitants  of  the 
several  towns  or  villages  of  Portage  de  Sioux,  Si.  Charksy  St. 
Louis,  St.  Ferdinand,  Yille  a  Robert,  Oarondelet,  St.  Gene- 
vieve, New  Madrid,  New  Bourbon,  and  Little  Prairie,  in  the 
State  of  Missouri,  all  the  right,  title,  and  interest  of  the  United 
States,  in  and  to  the  town  or  village  lots,  out-lots,  common 
field  lots,  and  commons,  in,  adjoining,  and  belonging  to,  the 
said  towns  or  villages,  confirmed  to  them,  respectively,  by  the 
first  section  of  the  act  of  Congress  entitled  '  An  act  making 
further  provision  for  settling  claims  to  land  in  the  Territory  of 
Missouri,'  passed  the  13th  day  of  June,  1812;  to  be  held  by 
the  inhabitants  of  the  said  towns  and  villages  in  full  property  j 
according  to  their  several  rights  therein,  to  be  regulated  or  dis- 
posed of  for  the  use  of  the  inhabitants,  according  to  the  laws  o£ 
the  State  of  Missouri." 

This  law  clearly  confirms  the  previous  survey  and  locations 
of  this  land  under  the  previous  laws  of  1812  and  1824,  and 
makes  a  complete  legislative  grant  of  it  to  the  village  or  town 
of  St.  Charles.  And  a  legislative  grant  undoubtedly  confers 
as  good  and  valid  a  title,  in  every  lespect,  as  a  patent  regularly 
and  fairly  issued  under  the  laws  of  the  United  States.  That 
the  land  in  controversy,  then,  had  been  located  and  granted  to 
the  village  or  town  of  St  Charles,  under  a  law  of  Congress, 
prior  to  the  4th  of  July,  1836,  when  Chouteau's  claim  to  the 
same,  or  a  portion  of  the  same  land,  was  ccHifirmed  by  Con- 
gress, admits  of  no  doubt;  and  the  contingency  provided  for' 
in  the  second  section  of  the  same  act  has  therefore  occurred; 
and  Chouteau's  claim,  so  fiir  as  it  interferes  with  the  rights  of 
the  inhabitants  of  St.  Charles,  must,  according  to  the  provi- 
sions of  the  second  section  of  this  act,  be  located,  if  located  at 
all,  elsewhere  upon  the  public  domain.  If  this  is  not  such  a 
case  as  was  contemplated  by  Congress  in  the  second  section  of 
the  act  referred  to,  I  can  conceive  of  none  to  which  that  provi- 
sion can  be  more  appropriately  applied.  I  am  sensible,  how* 
ever,  of  the  importance  of  the  principles  involved  in  the  consid-^ 
eration  and  decision  of  the  relative  merits  of  these  conflicting 
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claims — principles  ravolving  the  plighted  faith  and  honor  of 
the  nation^  expressed  in  the  solemn  form  of  a  treaty.  I  am 
aware^  too^  that  it  may  poesibly  be  said  that  the  law  of  Con* 
gress  referred  to,  being  in  violation  of  the  rights  of  private 
property  recognised  and  sanctioned  by  a  national  treaty,  should 
be  pronounced  void.  I  am  not  called  upon  to  decide  that 
question*  If  a  law  of  Congress  is  to  be  pronounced  void  in  a 
case  like  the  present,  the  General  Land  Office  is  not  the  proper 
forum  for  such  purpose;  and  until  it  is  so  dectared  or  pronounced 
by  a  competent  tribunal,  the  General  Land  Office  should  follo^r 
its  plain  and  obvious  directions.  And  such,  in  my  judgment^ 
are  its  direcdons  in  the  {resent  case. 

The  second  question  submitted  for  my  consideration  is^ 
*^  whether  sales  or  locations  made  of  lands  claimed  under  nn- 
confirmed  titles  derived  from  France  or  Spain,  between  the 
86th  of  May,  1830,  when  the  act  of  the  26th  of  May,  1824',  ex* 
pired,  and  the  9th  of  July,  1832,  when  the  act  for  the  final 
adjustment  of  private  land  claims  in  Missouri  was  approved, 
are  valid?"  This  question,  in  my  judgment,  admits  of  no 
doubt;  so  far  as  relates  to  che  action  of  the  General  Land  Office, 
such  entries  and  locations  are  to  be  treated  as  valid. 

Leaving  thef  rights  of  all  parties  to  be  ultimately  decided  on 
by  the  judiciary,  my  opinion  and  advice  is,  that  no  patent  should 
issue  ftom  the  General  Land  Office,  under  the  confirmatory 
act,  for  lands  already  granted  by  Congress,  or  for  lands  located 
under  and  in  pursuance  of  any  law  of  the  United  States  prior 
to  the  passage  of  the  act  above  referred  to. 
I  am,  sir,  &e.,  &c., 

FELIX  GRUNDY. 

To  the  Secretahy  of  the  Tesascrt. 


THE  CHEROKEE  FUND  NOT  LIABLE  FOR  DAMAGES,  A,c. 

The  Cberokee  foAd  is  not  liable  for  damages  arising  from  the  non-fulfilment  hy 
Uie  go^rament  of  contracts  made  for  the  removal  of,  and  supplies  for,  the 
Cherokee  Indians. 

Attorney  General's  Office, 

AforcA  20, 1839. 
Sir:  Your  letter  of  the  16th  instant  is  before  me,  in  which 
yoa  ask  my  opinion  upon  the  fidbwing  point: — whether  the 
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money  agreed  by  the  Uaited  States  to  be  paid  for  the  cession 
of  land  made  by  die  treaty  of  1835,  with  the  Cherokees,  or  the 
sum  appropriated  by  the  law  of  the  12th  of  Septemb^  last^  is 
liable  for  the  damages  claimed  ia  the  three  cases  enumerated 
in  your  communication? 

I  have  given  to  this  subject  a  careful  and  anxious  consid* 
m-atiou,  and  now  proceed  to  give  you  the  result  of  my  refiec- 
tions.    The  three  cases  are  the  foUowing: 

1.  Williamson  Smith  made  a  contract  with  the  government 
for  the  renK)vaI  of  the  Cherokees  to  the  W«9t  of  the  Mississif^. 
He,  at  great  expense,  prepared  himself  to  fulfil  his  engagement, 
and  actually  removed  a  portion  of  them,  and  was  ready  to  pro- 
ceed and  effect  an  entire  removal. 

2.  Clemens,  Bryan.  &  Co.,  made  a  contract  for  provisioning 
a  portion  of  the  Cherokees  id  their  removal.  To  enable  them 
to  comply  with  their  contracts,  they  made  large  pttrchases  of 
cattle,  provisions,  <36e.,  which  have  been  thrown  upon  their 
hands,  much  to  their  ixijury,  &c. 

3.  Langtry  atid  Jenkins  contracted  to  deliver  three  thou* 
sand  pairs  of  shoes  for  the  Indians,  at  the  Indian  agency,  at 
91  30  per  pair.  They  purchased  the  shoes,  and  carried  them 
to  the  agency,  according  to  contract;  they  were  not  received, 
because  John  Ross,  the  new  agent  for  the  removal  of  the 
Cherokees,  refused  to  receive  them;  by  reason  of  which  a  con* 
siderable  loss  has  been  sustained  by  Langtry  and  Jenkins.  All 
these  contracts  appear  to  have  been  fairly  entered  into  by  per* 
sous  authorized  to  make  them  on  the  part  of  tiie  government; 
and  the  contract  with  Williamson  Smith  was  even  approved  by 
the  Commissioner  of  Indian  A^rs,  before  its  completion.  If 
nothing  more  existed  in  these  cases,  the  conduct  of  the  govern- 
ment would  be  indefensible  in  rofiiising  to  proceed  in  the  fulfil* 
ment  of  its  engagements.  But  a  cause  did  exist,  which,  in  the 
opinion  of  those  to  whom  the  constitution  and  lawd  intrusted 
the  removal  of  the  Indians,  required  arrangements  of  a  differ- 
ent character,  and  wholly  inconsistent  with  those  already  made. 
There  was  a  moral  necessity — a  high  overruling  policy-^which 
demanded  that  a  removal  of  the  Indians  should  be  effected,  if 
practicable,  without  bloodshed,  or  th/e  destruction  of  those 
who,  however  misguided,  however  great  tbeur  errors^  are  enti- 
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tied  to  the  paternal  care  of  the  general  government.  This  ob- 
ject could  be  accomplished,  and,  as  was  believed,  could  oniy 
be  accomplished,  by  the  employment  of  John  Ross,  one  of  the 
Cherokee  chiefs,  as  removing  agent,  A  contract  was  accord- 
ingly made  with  him;  and  this,  of  course,  annulled  all  pre- 
ceding contracts;  and  annulled  them,  too>  without  the  consent 
of  the  individuals  who  were  parties  to  the  same.  In  this  state 
of  things,  what  should  now  be  done?  Justice  and  good  faith 
both  require,  in  my  opinion,  that  prompt  and  full  indemnity  be 
made  to  those  who  have  suffered  loss,  by  a  failure  of  the  gov- 
ernment to  fulfil  its  contracts. 

I  have  examined  the  treaty  with  the  Gherokees,  of  the  29th  of 
December,  1835,  the  15th  article  of  which  is  as  follows:  "It  is 
expressly  understood  and  agreed  between  the  parties  to  this 
treaty,  that,  after  deducting  the  amount  which  shall  be  actually 
expended  for  the  payment  for  improvements,  ferries,  claims  for 
spoliations,  removal,  subsistence,  and  debts  and  claims  upon 
the  Cherokee  nation,  and  for  the  additional  quantity  of  lands 
and  goods  for  the  poorer  class  of  Cherokees,  and  the  several 
sums  to  be  invested  for  the  general  national  funds  provided  for 
in  the  several  articles  of  this  treaty,  the  balance,  whatever  the 
same  may  be,  shall  be  equally  divided  between  all  the  people 
belonging  to  the  Cherokee  nation  east,"  &c.  The  third  sup- 
plemental article  of  the  treaty  gives  the  Cherokees  $600,000, 
to  include  the  expense  of  their  removal,  and  all  claims  of  every 
nature  and  description  not  herein  otherwise  provided  for,"  &c. 
The  second  section  of  the  act  of  the  12th  of  June,  1839,  adds 
the  further  sum  of  $1,047,067,  for  the  same  purposes  as  the 
third  supplementary  article  above  cited,  with  the  further  object 
of  subsisting  them  for  one  year  after  their  removal  west. 

Neither  in  the  treaty  nor  in  the  law  can  I  discover  anything 
which  would  warrant  an  application  of  any  part  of  the  Chero- 
kee fund  to  the  payment  of  damages  sustained  by  individuals, 
by  the  non  compliance  on  the  part  of  the  United  States  with 
contracts  made  with  such  individuals.  My  opinion,  therefore, 
is,  that  although  the  demand  for  indemnity  made  by  the  per- 
sons who^  cases  have  been  referred  to  me  is  well  founded,  and 
should  be  promptly  and  liberally  met,  still  you  have  no  power 
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to  apply  any  portion  of  the  fund  provided  by  the  treaty  or  laur 
to  any  such  purpose. 

I  am^fiir^  &c.^&c., 

FELIX  GRUNDY. 
To  the  Secretary  op  War. 


PENSIONS  TO  WIDOWS  AND  CHILDREN  OP  PAYMASTERS. 

Widows  and  children  of  paymasters  of  the  army  who  shall  have  died  while 
in  service,  by  reason  of  wounds  received  in  actual  service,  are  entitled  to  the 
benefit  of  the  fiOeenth  section  of  the  act  of  the  i6th  of  March,  1802,  fixing  the 
military  peace  establishment. 

Attorney  General's  Office, 

March  22,  1839. 
Sir:  By  yours  of  the  15{h  instant,  my  opinion  is  asked 
whether  the  widows  and  children  of  paymasters  of  the  army 
are  entitled  to  the  benefit  of  the  fifteenth  section  of  the  act  of 
the  16th  of  March,  1802,  fixing  the  military  peace  establish- 
ment of  the  United  States  ? 

It  was  decided  by  my  immediate  predecessor,  in  an  opinion 
given  on  the  16th  of  March,  1836,  that  the  fifteenth  section  of 
the  act  referred  to  was  still  in  force.  Adopting  that  opinion 
(which  accords  with  my  own)  as  correct,  the  only  inquiry  is. 
Does  it  embrace  paymasters  ?  The  language  is,  "  That  if  any 
commissioned  officer  in  the  military  peace  establishment  of  the 
United  Slates  shall,  while  in  the  service  of  the  United  States, 
die  by  reason  of  any  wound  received  in  actual  service  of  the 
United  States,  and  leave  a  widow,"  &c. 

Paymasters  are  nominated  by  the  President,  and  confirmed 
by  the  Senate,  and  then  commissioned  by  the  President. 
They  are  then  commissioned  officers;  they  belong  to  the  mili- 
tary branch  of  the  public  service,  and  are  at  all  times  subject 
to  the  orders  of  the  War  Department.  It  therefore  seems  to 
me  that  they  are  clearly  within  the  terms  and  meaning  of  the 
fifteenth  section  of  the  act  of  the  16th  of  March,  1832;  and. 
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of  course,  my  opinion  is,  that  the  widow  and  children  are  en- 
titled to  the  benefit  of  the  provisions  of  said  section. 
I  am^  sir^  &€.,  &c.; 

FELIX  GRUNDY. 
To  the  Secretary  op  War. 


ARREARS  OP  PENSIONS— TO  WHOM  TO  BE  PAID. 

Arrears  of  a  pension  due  a  naVy  pensioner  at  the  time  of  his  death  must  be  paii 
•oyer  to  his  Ic^  representatives.    It  does  not  revert  to  the  navy  pension  fUnd. 

Attorney  General's  Office^ 

March  23,  1839. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yours 
of  the  9th  ultimo,  in  which  you  state  that  Hamlet  Moore,  m 
navy  pensioner,  died  on  the  19th  of  October,  J83S;  that,  un- 
der the  act  of  Congress  of  the  3d  of  March,  1837,  for  the  more 
equitable  administration  of  the  navy  pension  fund,  he  was 
entitled  to  arrears  of  pension  from  the  date  of  his  injury  re- 
ceived in  the  naval  service.  And  my  opinion  is  asked,  whether 
his  arrears  of  pension,  not  being  received  by  him  in  his  lifetime, 
shall  revert  to  the  navy  pension  fund,  or  be  paid  to  his  legal 
representatives? 

The  second  section  of  the  act  referred  to  declares  <^  that  the 
pensions  which  may  have  been  granted  to  officers,  seamen,  and 
marines,  in  the  naval  service,  disabled  by  wounds  or  injuries 
received  while  in  the  line  of  their  duty,  shall  be  considered 
to  commence  from  the  time  of  their  being  so  disabled,"  &c. 

So  soon  as  this  law  passed,  the  pensioner  became  entitled, 
in  my  opinion,  to  his  arrearages  of  pension,  as  fully  as  he  was 
to  the  pension  itself^  and  although  he  died  without  having  re- 
ceived what  was  due  to  him,  still  the  money  does  not  belong  to 
the  navy  pension  fund,  but  must  be  paid  over  to  his  legal  rep- 
resentatives, 

I  am,  sir,  &c.,  &c., 

FELIX  GRUNDY.. 

To  the  Sbcmbtary  of  the  Navy. 
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POWER  OP  POSTMASTER  GENERAL  OVER  MAIL  CONTRACTS. 

Where  one  of  two  or  more  contractors  for  transporting  the  United  States  maif 
shall  have  been  guilty  of  a  violation  of  the  twenty-eighth  section  of  the  act  of 
the  2d  July,  1836,  changing  the  organization  of  the  Post  Office  Department 
and  providing  more  effectually  for  the  settlement  of  the  accounts  thereof,  the 
Postmaster  General  may  annul  the  contract  and  relet  the  route  according  to 
law. 

Attorney  General's  Office, 

March  25,  1839. 

Sir:  Yours  of  the  23d  instant  is  before  me:  in  it  you  state 
that  a  case  has  occurred,  in  which  it  is  established  to  your  sat- 
isfaction that  an  individual  has  been  guilty  of  a  violation  of 
the  28th  section  of  the  act  of  the  2d  of  July,  1836,  entitled 
"  An  act  to  change  the  organization  of  the  Post  Office  De- 
partment, and  to  provide  more  effectually  for  the  settlement  of 
the  accounts  thereof."  You  also  state  that  this  individual  is 
a  partner  in  one  or  more  contracts  with  your  department  for 
the  transportation  of  the  mail.  And  my  opinion  is  asked  as  to 
the  effect  of  the  exercise  of  the  power  conferred  on  you  by  the 
act  referred  to,  and  in  what  way  it  can  be  exercised,  consist- 
ently with  the  provisions  of  said  act  ? 

You  have  decided  on  the  exercise  of  the  power;  that  point 
is  confided  to  you  exclusively  by  law.  The  nexf  inquiry  is, 
does  his  being  a  partner  only,  and  not  the  sole  contractor,  in 
other  cases,  make  any  difference,  in  a  legal  point  of  view,  as  to 
your  power  over  those  contracts?  The  act  declares,  ^*and  if 
any  jierson  so  offending  be  a  mail  contractor,  he  may  be  forth- 
with dismissed  from  the  service  of  the  department,"  <fcc. 

My  opinion  is,  that  the  offending  partner  can  only  be  dis- 
missed by  annulling  the  contract;  or,  in  other  words,  if  one 
partner  is  dismissed,  all  are  discharged  thereafter  from  their  ob- 
ligations or  engagements  to  the  department.  I  know  of  no 
law  which  would  authorize  the  Postmaster  General  to  look  to 
the  other  partners  and  the  securities  for  a  performance  of  the 
contract,  after  dismissing  one  of  the  partners.  Should  it  b« 
said  that  there  is  a  hardship  imposed  upon  the  unoffending 
partner  in  annulling  the  contract  on  account  of  the  misconduct 
'of  the  other  partner^  the  answer  is  a  plain  and  obvious  one: 
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it  is  his  misfortune  to  have  united  himself  with  a  man  regard- 
less of  his  duties  and  obligations  to  the  public;  and  it  is  better 
that  he  should  bear  this  inconvenience  than  that  the  public  in- 
terest  should  be  sacrificed.  Besides,  should  any  other  course 
of  action  be  pursued  by  you,  the  prohibitions  of  the  act  of 
Congress  on  this  subject  could  easily  and  at  all  times  be  evaded. 
Some  one  partner  eould  always  be  placed  in  a  position  where 
proof  of  guilt  could  not  reach  him. 

Being  of  opinion  that,  under  the  post  office  act  of  1836,  the 
act  of  one  partner  operates  upon  the  whole  contract,  and  that 
you  cannot  legally  dismiss  one  partner  without  discharging  all, 
my  advice  is,  that  you  proceed  to  relet  the  route  according  to 
law. 

I  am,  sir,  &C.,  &c., 

FELIX  CaiUNDY. 

To  the  Postmaster  General. 


CONTRACTS  FOR  SUPPLIES  OR  SERVICES  FOR  THE  NAVY. 

An  purchases  and  contracts  made  by  the  Navy  Department  should  be  under  the 

direction  of  the  Secretary  of  the  Navy. 
*  Where  the  public  exigencies  do  not  require  the  immediate  delivery  of  the  article 

or  performance  of  the  service,  in  such  cases  it  is  necessary  previously  to  a4- 

verdse  for  proposals  respecting, the  same,  unless  the  article  be  a  steamboat  or 

some  similar  structure.  > 

Where  immediate  delivery  is  necessary  to  the  wants  of  the  public  service,  the 

article  required  must  be  obtained  by  open  purchase. 

Office  of  the  Attorney  General, 

March  25,  18^9. 
Sir  :  I  have  received  yours  of  the  22d  instant,  asking  my 
opinion  as  to  the  construction  of  the  act  of  the  3d  of  March, 
18099  ^<  further  to  amend  the  several  acts  for  the  establishment 
and  regulation  of  the  Treasury,  War,  and  Navy  Departments." 
The  difficulty  arises  upon  the  following  provision  in  said  act: 
<^  All  purchases  and  contracts  for  supplies  or  services  whick 
are  or  may,  according  to  law,  be  made  by  or  under  the  direc- 
tion of  either  the  Secretary  of  the  Treasury,  the  Secretary  of 
War,  or  the  Secretary  of  the  Navy,  shall  be  made  by  open  pur- 
chase, or  by  previously  advertising  for  proposals  respecting  the 
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Your  predecessor  (Mr.  Branch)  obtained  from  Mr.  Berrien, 
then  Attorney  General,  his  opinion  upon  the  subject,  on  the 
29th  of  August,  1829.    The  result  of  that  opinion  was — 

*'  1.  That  all  purchases  and  contracts  made  by  your  depart- 
ment must  be  made  and  entered  into  by  or  under  your  direc- 
tion. 

"  2.  That  where  the  public  exigencies  do  not  require  the 
immediate  delivery  of  the  article,  or  performance  of  the  ser- 
Tice,  in  such  cases  it  is  necessary  previously  to  advertise  ,for 
proposals  respecting  the  same. 

'*  3.  Where  immediate  delivery  is  necessary  to  the  wants  of 
the  public  service,  the  article  required  must  be  obtained  by  open 
purchase — that  is,  by  purchase  at  the  places  where  articles  of 
the  description  wanted  are  usually  bought  aud  sold,  and  in 
the  mode  in  which  purchases  are  ordinarily  made  between  in- 
dividual and  individual." 

Of  the  correctness  of  this  opinion  I  entertain  no  doubt;  still, 
there  are  cases  which,  from  their  nature,  must  be  considered 
as  forming  just  exceptions  to  the  rule  laid  down.  These  ex- 
ceptions must  consist  of  cases  which  plainly  and  manifestly 
were  not  within  the  view  and  design  of  Congress  when  the 
law  was  passed,  and  which  cannot,  without  injury  to  the  pub- 
lic service,  be  subjected  to  the  opersttion  of  the  rule  laid  down« 
To  illustrate  my  views  as  to  cases  to  be  excepted  from  the  ope- 
ration of  the  general  rule,  I  will  name  one  on  which  you  will 
have  probably  to  act — the  construction  of  steam  frigates  for  the 
protection  of  our  maritime  frontier,  directed  by  an  act  of  the 
last  session  of  Congress.  Such  a  means  of  defence  was  not 
thought  of  thirty  years  ago,  when  the  act  in  question  was 
passed.  To  place  the  construction  of  the  machinery  of  such 
vessels  in  incompetent  hands,  (which  would  probably  be  the 
case,  if  the  plan  of  advertising  and  receiving  proposals  were 
pursued,)  would  be,  in  effect,  to  convert  them  into  instruments 
to  destroy  the  lives  of  our  citizens,  instead  of  saving  and  pre- 
serving them.  In  such  a  case,  every  just  rule  of  construction 
forbids  its  being  included  or  embraced  by  said  act.  The  same 
remark  might  be  made  in  regard  to  many  other  cases  which 
could  be  named.  I  forbear  to  enumerate  more,  because  the 
application  of  the  rule,  as  laid  down  by  this  office  in  1829,  as 
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modified  by  the  suggestions  now  made,  will  enable  you  to  de- 
cide correctly  upon  each  case  as  it  may  occur. 
I  am^  sir,  &c., 

FELIX  GRUNDY. 

To  the  Secretary  op  the  Navy. 


EXTRA  COMPENSATION  TO  SALARIED  OFFICERS, 

Extra  compensation  to  persons  entitled  to  salaries  may  be  allowed  only  where 
money  shall  have  been  appropriated  for  the  particular  serrices,  for  the  rendi- 
tion of  which  it  is  claimed  as  a  compensation. 

In  a  case  of  a  general  appropriation  of  a  sum  of  money  for  the  accomplishment 
of  a  particular  object,  no  part  of  it  can  be  paid  to  a  person  receiving  an  annual 
salary,  unless  the  services  rendered  are  directed  to  be  paid  for  by  the  act« 

Payment  for  such  services  cannot  be  made  out  of  the  contingent  fund. 

'  Attorney  General's  Office, 

AprU  4l,  1839. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yours 
of  the  29th  ultimo,  in  which  you  state  several  difficulties  which 
present  themselves^  under  the  3d  section  of  the  act  of  Congress 
of  the  3d  March  last,  '^  making  appropriations  for  the  civil  and 
diplomatic  expenses  of  the  government  for  the  year  1839." 

The  section  referred  to  is  in  these  words:  "  That  no  officer, 
in  any  branch  of  the  public  service,  or  any  other  person,  whose 
salaries  or>whose  pay  or  emoluments  is  or  are  fixed  by  law  and 
regulations,  shall  receive  any  extra  allowance  or  compensa- 
tion, in  any  form  whatever,  for  the  disbursement  of  public 
money,  or  the  performance  of  any  other  service,  unless  the 
said  extra  allowance  or  compensation  shall  be  authorized  by 
law.*' 

In  consoling  this  section,  no  difficulty  could  arise,  were  it 
not  for  the  introduction  of  the  expression — ^'unless  the  said 
extra  allowance  or  compensation  shall  be  authorized  by  law." 
This  evidently  creates  an  exception  to  the  general  prohibition; 
and  the  extent  of  this  exception  is  the  only  point  to  be  settled. 
To  construe  the  exception  as  embracing  all  the  cases  which  had 
been  sanctioned  by  the  Supreme  Court  of  the  United  States, 
and  the  executive  officers  of  the  government,  as  authorized  by 
former  laws,  would  be  to  make  this  section  inoperative,  and 
leave  the  law  unaltered  in  its  practical  effects 
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To  say  that  no  extra  allowaDce  or  compensation  should  in 
any  case  be  made  to  persons  having  salaries,  pay^  or  emolu- 
ments fixed  by  law  and  regulations,  would  be  in  direct  con- 
travention of  the  act  itself,  which  clearly  contemplates  their 
allowance  in  certain  cases;  that  is,  in  such  cases  as  are  author- 
ized by  law. 

Both  these  constructions  must,  therefore,  in  my  opinion,  be 
laid  aside;  and  such  construction  be  adopted  as  will  carry  into 
effect  the  intention  and  meaning  of  Congress. 

The  most  striking  evil  under  former  laws  was,  that  money 
placed  in  the  hands  of  officers  for  disbursement,  under  genera) 
or  specific  appropriations,  was  withheld  by  them  in  several  in- 
stances, under  a  claim  for  compensation  for  services  rendered, 
as  was  alleged,  not  within  their  ordinary  duties.  These  claims 
were  in  some  instances  allowed  by  the  judiciary,  and  in  this 
way  money  appropriated  by  Congress  for  particular  objects  was 
diverted  from  its  proper  destination.  The  act  before  me  can- 
not fail  to  prevent  similar  occurrences.  There  were  other  sup- 
posed evils  of  a  like  character  existing — sdch  as  the  application 
of  a  portion  of  a  general  appropriation,  and  the  contingent  funds 
of  the  departments,  to  the  payment  of  persons  receiving  sala- 
ries, pay,  or  emoluments  fixed  by  law,  for  services  the  payment 
of  which  had  not  been  directed  by  any  act  of  Congress.  In 
my  opinion,  the  term  <^  authorized  by  law,"  as  used  in  this  act, 
must  be  construed  as  equivalent  to  the  expression  '^  authorized 
by  act  of  Congress;"  and  that,  in  looking  for  the  authority  of 
.  law  to  warrant  these  payments,  our  researches  are  to  be  limited 
to  the  provisions  which  Congress  has  made  upon  this  subject; 
and  that,  to  bring  a  case  within  the  exception  contained  in  this 
3d  section,  not  only  must  the  money  be  appropriated  by  an  act 
of  Congress,  but  it  must  be  expressly  appropriated  for  the  par- 
ticular services,  for  the  rendition  of  which  it  is  claimed  as  a 
compensation.  This  construction,  it  seems  to  me,  would  effect 
the  objects  intended  by  Congress.  The  consequences  of  the 
application  of  this  principle  will  be— 1st.  That  in  case  of  a 
general  appropriation  of  a  sum  of  money  for  the  accomplish- 
ment of  a  particular  object,  no  part  of  it  can  be  paid  to  a  person 
receiving  an  annual  salary,  or  pay  and  emoluments  fixed  by 
law,  for  any  services  he  might  render  in  relation  to  it,  which 
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services  ^re  not  directed  to  be  paid  for  by  the  act.  2d.  No  por- 
tion of  the  contingent  fund  of  a  department  can  be  applied  to 
the  payment  of  extra  services  rendered  by  any  person  receiving 
an  annual  salary,  or  whose  pay  or  emoluments  are  fixed  by 
law;  because  no  particular  services  are  designated  in  the  acts 
making  such  appropriations,  to  which  the  money,  or  any  part 
of  it^  is  to  be  applied. 

Instead  of  answering  your  inquiries  separately,  I  have  given 
you  what  I  consider  the  true  construction  of  the  act  in  ques- 
tioi\;  and  leave  to  you  the  application  of  the  rule  laid  down,  to 
the  different  cases  as  they  may  be  presented  for  the  action  of 
your  department.  There  is,  however,  one  case  to  which  you 
have  invited  my  attention,  upon  which  it  may  be  proper  for  me 
to  be  moi-e  explicit:  it  is  in  relation  to  the  extra  expenses  of  the 
ojQicers  engaged  in  the  survey  of  the  coast  of  the  United  States. 
In  my  opinion,  the  act  under  consideration  has  no  application 
to  officers  engaged  in  this  service.  By  the  act  of  the  1 0th  of 
February,  1807,  a  survey  of  the  coast  of  the  United  States  waa 
directed  to  be  made;  and,  to  effect  this  important  object,  the 
President  was  clothed  by  that  act  with  very  large  discretionary 
powers;  and  the  sum  of  $60,000  was  placed  at  the  disposal  of 
the  President,  for  the  prosecution  of  the  work,  without  any  par- 
ticular directions  being  given  in  the  act  as  to  the  application/ of 
the  money.  This  act,  which  was  considered  obsolete,  was 
revived  by  the  act  of  10th  July,  1832,  entitled  "An  act  to  carry 
into  effect  the  act  to  provide  for  a  survey  of  the  coast  of  the 
United  States;"  and  by  the  latter  act,  the  President  is  author- 
ized to  employ  all  persons  in  the  land  and  naval  service  of  the 
United  States,  and  the  sum  of  $20,000  is  appropriated  towards 
carrying  said  act  into  effect.  This  act,  1  think,  fully  authorizes 
the  President  to  employ  land  and  naval  officers  in  this  particular 
service,  and  to  make  an  allowance  for  their  extra  expenses. 

I  am,  sir,  df.c,  (kc, 

FELIX  GRUNDY 

To  the  Secretary  op  the  Treasury. 
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TRANSFER  OF  SPECIFIC  APPROPRIATIONS  OF  HOUSE  OF  REPRE- 
SENTATIVES TO  CONTINGENT  FUND. 

The  President  does  not  possess  the  power  to  order  any  portion  of  a  specific  ap- 
propriation for  the  mileage  and  pay  of  members  of  the  House  of  Represents 
atives  to  be  transferred  to  the  contingent  fund  of  that  body. 

Attorney  General's  Office, 

AprU  8, 1839. 

Sir:  I  have  received  yours  of  the  5th  instant,  in  whieh,  by 
direction  of  the  President  of  the  United  States,  my  opinion  is 
required  as  to  the  authority  of  the  President  to  act  upon  the 
case  presented  by  the  Clerk  of  the  House  of  Representatives. 

I  understand  the  case  to  be  this:  Congress,  at  its  last  session, 
appropriated  a  particular  sum  of  money  for  the  mileage  and 
pay  of  the  members  of* the  House  of  Representatives;  and  also 
appropriated  another  sum,  in  gross,  for  the  contingent  expenses 
of  the  House.  It  now  appears,  from  the  letter  of  the  Clerk  of 
the  House,  that  the  contingent  fund  will  be  deficient  about 
$40,000;  and  therefore  application  is  made  to  the  President  to 
transfer  that  amount  from  the  specific  appropriation  for  the  mile- 
age and  pay  of  members,  to  the  contingent  fund  of  the  House, 
to  meet  the  demands  upon  that  fund.  The  question  presented 
for  my  opinion  has  no  relation  to  the  expediency  of  the  meas- 
ure; it  is  confined  to  its  legality.  I  shall,  therefore,  in  the 
investigation  which  I  propose  to  give,  confine  myself  entirely 
to  an  inquiry  into  the  power  of  the  President  to  do  the  act,  or 
make  the  transfer  asked  for. 

The  constitution  declares  that  ^'no  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of  appropriations  made 
by  law,"  &c.  This  I  consider  as  an  explicit  inhibition  upon 
the  President  and  all  others  to  draw  from  the  treasury  any  por- 
tion of  the  public  money,  until  Congress  shall  have  directed  it 
to  be  done;  and  the  expression  in  the  clause  of  the  constitution 
just  quoted,  "but  in  consequence  of  appropriations  made  by 
law,"  clearly  indicates  that  Congress  shall  also  declare  the 
uses  to  which  the  money  to  be  drawn  from  the  treasury  is  to 
be  applied.  The  President,  therefore,  has  no  power,  under 
the  constitution,  over  the  public  treasure,  except  to  apply  it  in 
the  execution  of  the  laws.     Whenever  he  so  applies  it,  he  acts 
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within  his  constitutional  authority.  Whenever  he  applies  it 
without  the  directions  of  Congress  expressed  in  ^ome  legisla- 
tive act^  or  against  such  directions,  he  assumes  upon  himself 
power  not  conferred  by  the  constitution.  If  Congress  has  ap- 
propriated money  for  one  use  or  purpose,  and  has  given  no  ex- 
press power  or  discretion  to  the  {^resident  to  apply  it  to  another,  - 
it  seems  to  me  that  any  act  of  his,  transferring  it  to  another  use 
or  purpose,  would  be  wholly  unauthorized  by  the  constitution. 
And,  surely,,  no  assumption  of  power  could  be  more  dangerous 
than  that  of  expending  more  money  upon  an  object  than  Con* 
gress  had  appropriated  for  it;  and  to  procure  money  for  such  a 
purpose  from  other  appropriations,  without  authority  of  law, 
would  be  to  derange  the  system  of  appropriations  contemplated 
by  the  constitution,  and  be  placing  in  the  hands  of  the  Presi* 
dent,  in  effect,  the  appropriating. power.  Whether,  in  a  case 
like  that  presented  for  my  opinion,  such  authority  exists,  de- 
pends entirely  upon  the  provisions  which  Congress  has  made 
on  the  subject.  If  it  has  not  been  conferred  by  any  act  of 
Congress,  it  does  not  exist;  and  the  application  made  by  the 
Clerk  of  the  House  of  Representatives  cannot  be  granted.  That 
Congress  has  at  all  times  taken  this  view  of  the  constitution, 
will,  I  think,  be  manifest  from  the  different  acts  referred  to  in 
this  opinion. 

The  1st  section  of  the  act  of  3d  March,  1809,  '^further  to 
amend  the  several  acts  for  the  establishment  and  regulation  of 
the  Treasury,  War,  and  Navy  Departments,"  which  is  relied 
on  as  authorizing  this  measure,  contains  the « following  pro* 
vision: 

^'And  the  sums  appropriated  by  law  for  each  branch  of  ex- 
penditure in  the  several  departments  shall  be  solely  applied  to 
the  objects  for  which  they  are  respectively  appropriated,  and  to 
no  other:  Provided^  nevertheless.  That,  during  the  recess  of 
Congress,  the  President  of  the  United  States  may,  and  he  is 
hereby  authorized,  on  the  application  of  the  Secretary  of  the 
proper  department,  and  not  otherwise,  to  direct  (if  in  his  opin- 
ion necessary  for  the  public  service)  that  a  portion  of  the 
moneys  appropriated  for  a  particular  branch  of  expenditure  in 
that  department  be  applied  to  another  branch  of  expenditure  in 
the  same  department;  in  which  case,  a  special  account  of  the 
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moneys  thus  transferred,  and  of  their  application,  shall  be  laid 
before  Congress  during  the  first  week  of  their  next  ensuing 
session." 

This  provision  was  confined  to  three  executira  departments 
of  the  government,  to  wit:  the  Treasury,  War,  and  Navy  De- 
partments;  and  even  in  them  greatcaution  is  used,  lest  a  mis- 
application of.  the  money  appropriated  might  be  made.*^  There 
are  very  strong  reasons  why  this  power  should  be  given  by  Con- 
gress to  the  President,  in  regard  to  appropriations  made  for  these 
departments,  which,  no  doubt,  apply  to  the  case  under  consid- 
eration.  In  carrying  into  effect,  in  the  recess  of  Congress,  the 
objects  of  the  different  appropriations,  it  would  frequently  hap- 
pen that  the  estimates  made  would  turn  out,  upoq  experiment, 
to  be  wholly  erroneous,  on  account  of  a  difference  existing  be- 
tween the  estimated  and  real  prices  of  labor,  provisions,  and 
materials,  &c.,  growing  out  of  a  change  of  circumstances  in  the 
affiairs  of  the  country  which  could  not  be  foreseen.  This  could 
not  ordinarily  happen,  in  any  material  degree,  in  regard  to  the 
expenditures  of  (he  House  of  Representatives.  Of  them,  a 
probable  estimate  could  generally,  if  not  always,  be  made, 
which  would  not  vary  far  from  the  truth;  the  principal  item 
being  for  printing,  which  is  done  under  a  contract  fixing  the 
price.  I  therefore  cannot  believe  that  this  case  comes  within 
the  reason  of  the  act  referred  to;  and,  in  my  judgment,  it  is  a 
clear  case  for  the  application  of  the  maxim — expressio  unius  eat 
Bxclusio  alierius. 

The  act  of  March  3,  1817,  supplementary  to  the  act  afore* 
said,  imposes  a  restriction  upon  the  powers  conferred  upon  the 
President,  by  the  preceding  act,  and  declares  that  nothing  con* 
tained  in  that  act  <<  shall  be*  construed  to  authorize  the  Presi* 
dent  of  the  United  States  to  direct  any  sum  appropriated  to 
fortifications,  arsenals,  armories,  custom*houses,  docks,  navy- 
yards,  or  buildings  of  any  sort,  or  to  munhions  of  war,  or  to 
the  pay  of  the  army  or  navy,  to  be  applied  to  any  other  object 
of  public  expenditure." 

This  last  provision  was  modified,  so  far  as  relates  to  the  sup- 
port of  the  military  establishment;  and,  in  that  particular,  the 
act  of  the  3d  of  March,  1809,  was-  restored  by  the  act  of  I6ch 
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of  February,  1818,  as  to  appropriations  made  prior  to  the  1st  of 
January,  1817. 

The  act  of  the  3d  of  May,  1820,  so  far  annuls  the  act  of  the 
3d  of  March,  1809,  as  to  authorize  the  President  to  direct  a 
portion  of  the  moneys  appropriated  for.  any  of  the  following 
branches  of  expenditure  in  the  military  department,  to  wit: 
for  the  subsistence  of  the  army,  for  forage,  for  the  medical  and 
hospital  departments,  and  for  the  quartermaster's  department, 
to  be  applied  to  any  other  of  the  above-mentioned  branches  of  ^ 
ejq)enditure  in  the  same  department.  And  the  President  is 
authorized  by  said  act  to  direct  a  portion  of  the  moneys  appro- 
priated for  any  of  the  foltowing  branches  of  expenditure  in  the 
naval  department,  to.  wit:  for  provisions,  for  medicine  and  hos- 
pital stores,  for  repairs  of  vessels,  and  for  clothing,  to  be  ap- 
plied to  any  other  of  the  above-mentioned  branches  of  expendi- 
ture in  the  same  department;  and  that  no  transfers  uf  appropria- 
tion from  or  to  other  branches  of  expenditure  shall  be  thereaf. 
ter  made.  And  this  act  also  repeals  so  much  of  the  act  of  the 
16th  of  February,  1818,  as  is  above  referred  to. 

The  act  of  the  6th  of  April,  1838,  making  appropriations  for 
tlie  civil  and  diplomatic  expenses  of  the  government  for  the 
year  1838,  confers  the  same  power  on  the  President,  in  relation 
to  the  transfer  of  funds' appropriated  for  the  Post  Office  Depart- 
ment, under  one  head  of  service,  to  any  other  branch  of  the 
public  service  in  the  said  department,  which  he  possessed  un- 
der former  laws,  as  to  transfers  in  the  other  departments. 

I  have  been  thus  particular  in  referring  to  the  different  acts  of 
Congress  upon  this  subject,  not  only  for  the  purpose  of  show- 
ing the!  vigilance  and  caution  which  have  been  exercised  by 
that  body  in  guarding  this  power,  (which,  from  necessity,  in 
certain  cases  was  conferred  on  the  Executive,)  from  any  possi- 
ble abuse,  but  also  for  the  purpose  of  showing  that,  where  Con- 
gress deemed  this  authority  of  transfer  necessary  and  proper, 
it  has  been  conferred  on  the  President  expressly.  But  even  in 
these  cases,  it  is  never  to  be  exercised,  except  upon  the  appli- 
cation of  a  rc'^ponsible  head  of  an  executive  department,  to 
whom  is  confided  the  execution  of  tliat  branch  of  the  public 
service.  In  iliis  case,  the  application  is  made  by  the  Clerk  of 
the  House  of  Representatives,  who  has  not  been  directed  by 
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any  law  to  make  it;  and  the  object  is^  the  disposition  of  the 
money  designed  and  provided  by  Congress  for  the  accommoda- 
tion and  convenience  of  the  members  of  the  House,  by  Execu- 
tire  interference,  without  any  law  authorizing  it. 

I  am  aware  of  the  existence  of  but  one  precedent  in  favor  of 
the  power  of  the  President  to  make  the  transfer  asked  for.  In 
the  year  1824  a  similar  transfer  was  made,  np«in  a  failure  of  the 
contingent  fund  of  the  House  of  Representatives.  Upon  full 
consideration,  I  am  unable  to  discover  any  legal  sanction  for  the 
act,  and  am  constrained  to  say  that  I  do  not  think  the  case 
was  well  considered.  The  conclusion  to  which  I  have  arrived 
is,  that  the  President  does  not  possess  the  power  to  act  in  the 
case  how  before  me;  and  my  convictions  are  too  strong  to  per- 
mit  me  to  advise  him  to  follow  a  single  precedent,  which,  in 
my  judgment,  was  not  warranted  by  law. 
I  am,  sir,  &c.,  <fcc.,' 

FELIX  GRUNDY. 

To  the  Secretary  op  the  Treasury. 


EXTENSION  OP  PATENTS  FOR  INVENTIONS. 

Extension  of  patents  for  useful  inventions  may  be  granted  to  tKe  legal  representa- 
tives of  original  patentees,  where  such  patentees,  if  living,  would  be  entitled 
thereto. 

Attorney  General's  Office, 

April  9, 1839. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yours 
of  the  6th  instant,  accompanied  by  a  communication  from  the 
Commissioner  of  Patents,  presenting  the  following  question  for 
my  opinion:  "  Whether  the  legal  representatives  of  an  original 
patentee  can  obtain  an  extension  of  a  patent  in  a  case  where 
the  original  patentee,  if  living,  would  be  entitled  to  such  ex- 
tension upon  his  own  application." 

By  the  5th  section  of  the  act  of  4th  of  July,  1836,  entitled 
*^An  act  to  promote  the  progress  of  useful  arts,  and  to  repeal  ail 
acts  and. parrs  of  acts  heretofore  made  for  that  purpose,"  it  is 
provided  that  all  patents  issuing  from  the  office  of  the  Commis- 
sioner of  Patents  shall;  in  its  terms,  grant  to  the  applicant  or 
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appiicants,  his  or  their  heirs,  executors,  administrators,  or  as- 
signs, for  a  term  not  exceeding  fourteen  years,  the  full  and  ex* 
elusive  right  and  liberty  of  making,  using,  and  vending  to 
others  to  be  used,  the  said  invention  or  discovery. 

In  section  10  of  the  same  act  it  is  further  provided,  that 
when  any  person  hath  made,  or  shall  have  made,  any  new  in- 
T^ntion,  discovery,  or  improvement,  on  account  of  which  a 
patent  might,  by  virtue  of  this  acty  be  granted,  and  such  per- 
son shall,  die  before  any  patent  shall  be  granted  therefor,  the 
right  of  applying  for  and  obtaining  such  patent  shall  devolve 
on  the.  executor  or  administrator  of  such  person,  in  trust  for  the 
heirs  at-law  of  the  deceased,  if  he  shall  have  died  intestate; 
but,  if  otherwise,  then  in  trust  for  his  devisees,  in  as  full  and 
ample  manner,  and  under  the  same  conditions,  limitations,  and 
restrictions,  as  the  same  was  held,  or  might  have  been  claimed 
or  enjoyed,  by  such  person  in  his  or  her  lifetime. 

The  18th  section  of  the  same  act  declares,  that  whenever 
any  patentee  of  an  invention  or  discovery  shall  desire  an  ex- 
tension of  .his  patent  beyond  the  term  of  its  limitation,  he  may 
make  application  therefor,  in  writing,  to  the  Commissioner  of 
the  Patent  Office,  setting  forth  the  grounds  thereof,  &c. 

Upon  a  view  of  all  these  provisions,  it  is  evident  that  Con- 
gress intended  to  afford  to  the  author  of  every  useful  invention 
or  discovery  an  opportunity  to  indemnify  himself  for  his  labor 
and  expense  in  making  such  invehtion  or  discovery,  by  giving 
to  him  its  exclusive  use  for  a  period  of  time  which  might  an- 
swer that  purpose;  and  provision  is  expressly  made,  in  case  of 
his  death  before  his  first  application,  that  his  executor  or  ad- 
ministrator may,  upon  application,  obtain  a  patent  for  the  bene- 
fit of  his  estate.  Cotigress  foresaw  that  cases  would  occur  in 
which  this  indemnity  would  not  be  obtained  within  the  four- 
teen years  limited  in  the  patent;  therefore  it  is  provided  that  an 
extension  of  the  patent  may  be  procured.  Under  such  circum- 
stances, I  can  see  no  reason  why  an  executor  or  administrator 
should  be  permitted  to  obtain  a  patent  in  the  first  instance, 
which  will  not  apply  with  equal  force  to  the  extension  of  a 
patent,  upon  a  case  being  properly  made  out. 

I  am,  therefore,  of  opinion  that  the  board  of  commissioners 
created  by  the  18th  section  of  the  act  above  refened  to  have 
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jurisdiction,  and  may  act  upon  the  application  of  Henry  Ny- 
man,  administrator  of  Ezra  Slifer,  and  decide  on  the  same,  in 
the  same  manner  as  though  the  application  had  been  made  in 
the  lifetime  of  the  latter. 

I  am,  sir,  &c.,  &c.., 

FELIX  GRUNDY. 
To  the  Secretary  OF  State.  .  ^ 


BI DPING  AT  L  ^N D  SALES. 

Wh^re  a  lot  of  land  offered  at  auction  at  a  public  land  sale  was  struck  off  to  A , 
who  advanced  the^  money,  and  took  a  receipt  therefor,  and  B,  on  the  same 
day,  offered  evidence  to,  prove  that  he  nodded  to  the  auctioneer^  eUid  that  his 
nod  was  equivalent  to  a  bid  for  said  land  above  that  of  A,  and.  that,  there- 
upon, th6  land.o65cer8  put  up  the  land  again  on  a  subseque^it  day,  and  struck 
off  the  same  to  C,  who  conveyed  it  to  B,  who  disputes  A's  titles  held,  that 
if  B  intended  his  nod  at  the  first  sale  to  be  a  bid  above  A,  he  should  have 
promptly  disclosed  it  at  the  time,  and  invoked  the  land  offioers  to  remedy  the 
inobservance  or  neglect  of  the  auctioneer;  and  that,  as  this  was  not  done,  the 
patent  mxtst  issue  to  A,  to  whom  it  was  struck  off  at  the  first  sa^e. 

Attorney  General's  Office, 

Apni  10,  1839. 
Sir:  I  have  had  the  honor  to  receive  your  communication 
referring  to  me,  for  my  opinion  thereon,,  the  conflicting  claims 
of  Daniel  Whitney  and  George  Mc  Williams.  The  facts  of  the 
case  appear  to  be  these:  Oil  the  16ifi  day  of  November,  1835, 
the  sales  of  public  lands  commenced  at  Green  Bay;  and  on 
that  day  the  lot  of  land  now  in  controversy  was  set  up  at  ailc- 
tion,  and  struck  off  to  Daniel  Whitney.  After  the'  sale^  and 
on  the  same  day,  Whitney  paid  for  the  land,  and  took  the 
usual  receipt.  After  this,  but  still  on  the  same  day,  evidence 
was  offered  to  the  register  and  receiver  to  prove  that  James  D. 
Doty  had,  during  the  sale,  and  before  the  lot  in  question  was 
struck  off  to  Whitney,  nodded  to  the  auctioneer;  which  nod 
was  intended  for  a  bid  above  that  of  Whitney,  but  was  unper- 
ceived  or  disregarded  by  the  auctioneer.  Upon  this  evidence, 
,the  land  officers  determined  again  to  offer  the  lot  for  sale  at 
auction  on  the  next  day,  notified  Whitney  of  the  fact,  and 
offered  to  refund  him  his  money.  On  the  next  day  the  land 
was  accordingly  offered  again  for  sale,  and  struck  off  to  George 
Mc  Williams,  who  assigned  it  to  James  D.  Doty.    In  this  state 
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of  the  case,  my  opinion  is  asked  as  to  which  of  these  two  sales 
should  be  avoided^  and  which  confirmed. 

This  case  does  not  require  me  to  decide  to  what  extent,  and 
what  kind  of,  errors  or  mistakes  committed  at  the  sales  of  pub- 
lic lands  can  be  corrected  elsewhere  than  at  the  General  Land 
Office;  nor  does  it  require  me  to  decide  how  far,  and  under 
what  circumstances^  the  act  of  nodding  is  to  be  considered  as 
a  bid;  nor  am  1  required  to  say  whether  the  act  of  striking  the 
land  off  by  an  auctioneer,  of  itself,  conclusively  settles  the 
question  of  sale.  I  am  clearly  of  opinion,  however,  that  the 
bid  of  James  D.  Doty  in  this  case  (if,  indeed,  it  can  be  consid- 
ered as  a  bid  at  ail)  was  not  made  known  as  soon  as,  under  the 
circumstances  of  the  case,  it  might  and  ought  to  have  been 
made  known.  When  he  made  his  bid,  and  saw  that  it  was 
unobserved  or  disregarded,  and  heard  the  land  cried  upon  the 
jHeceding  bid,  and  ultimately. struck  off  to  another,  the  fact 
should  have  been  fvomptly  and  openly  disclosed  at  the  mo- 
ment, if  at  ail,  and  the  aid  of  the  land  officers  been  at  once 
invoked  to  remedy  the  inobservance  or  neglect  of  the  auctioneer. 
This  does  not  appear  to  me  to  have  been  done  with  that  prompt- 
itude which  the  case  required.  I  am  therefore  of  opinion  that 
justice  and  policy  require  that  the  patent  for  the  lot  in  con- 
troversy should  be  issued  to  Whitney. 
I  am,  sir,  &c.,  Ac*, 

FELIX  GRUNDY. 

To  the  Secretary  op  the  Treasury. 


COMPENSATION  QF  COLLECTORS  OP  CUSTOMS. 
By  the  acquiescence  of  the  governinent,  and  the  construction  giren  in  uerenl  Ju- 
dicial decisions,  entitled  to  respect,  the  act  of  the  7th  of  May,  1822,  in  relation 
to  the  compensation  of  officers  of  the  customs,  is  not  deemed  to  work  a  repeal 
of  the  act  of  the  2d  of  March,  179U,  in  relation  to  the  same  subject. 

Attorney  General's  Office, 

4pn7ll,  1839. 
Sir:  I  have  had  the  honor  to  receive  your  communication 
relative  to  the  claim  of  Mr.  Henshaw,  late  collector  of  the  port 
of  Boston^  to  certain  fees  and  emoluments  of  office. 

On  the  2d  of  March,  1799,  an  act  of  Congress  wjis  approved, 
entitled  ^^An  act  to  establish  the  compensation  of  officers  em* 
ToL.  m— 29 
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ployed  in  the  collection  of  duties  on  imports  and  tonnage." 
The  4th  section  of  this  act  provides  <Uhat^  whenever  a  col- 
lector shall  die  or  resign^  the  commissions  to  which  he  would 
have  been  entitled  on  the  receipt  of  all  duties  bonded  by  him 
shall  be  equally  divided  between  the  collector  resigning,  or  the 
legal  representatives  of  such  deceased  collector^  and  bis  sue* 
cessor  in  office,  whose  duty  it  shall  be  to  collect  the  same;  and, 
for  this  purpose,  all  the  official  books,  papers,  and  accounts  of 
the  collector  resigning,  or  deceased,  shall  be  delivered  over  to 
such  successor." 

On  the  7th  of  May,  1822,  another  act  of  Congress  reiative 
to  the  same  Subject-matter  was  approved,  entitled  ^*  An  act  fur- 
ther  to  establish  the  compensation  of  officers  of  the  customs," 
<&c.  The  seventh  section  of  this  act  establishes  a  new  rate  of 
compensation  in  relation  to  various  collectors;  among  which, 
was  the  collector  of  the  port  of  Boston.  And  the  ninth  sec- 
tion provides,  *<  that  whenever  the  emoluments  of  any  collector 
of  the  customs  of  either  of  the  ports  of  Boston,  New  York, 
Philadelphia,  Baltimore,  Charleston,  Savannah,  or  New  Or- 
leans, shall  exceed  four  thousand  dollars  in  any  one  year,  after 
deducting  the  necessary  expenses  incident  to  his  office  in  the 
same  year,  the  excess  shall,  in  every  such  case,  be  paid  into  the 
treasury  for  the  use  of  the  United  States." 

The  legal  question  presented  for  my  consideration  is,  whether 
these  provisions  of  the  act  of  1822  repeal  the  provision  of  the 
act  of  1799,  above  referred  to  ?  If  this  were  a  new  question, 
unaffected  by  the  practice  of  the  Treasury  Department,  or  by 
judicial  interpretation,  my  opinion  would  be  in  the  affirmative; 
but  the  almost  uniform  usage  of  the  department,  under  the  law 
of  1822,  is  based  upon  an  opposite  construction  of  it.  There 
are  also  some  judicial  decisions  entidcd  to  high  respect,  which 
seem  to  sanction  the  same  view.  Under  these  circumstances, 
my  opinion  is,  that  the  department  should  continue  its  former 
practice  until  Congress  shall  act  on  the  subject,  and  the  law 
of  1822  be  considered  as  not  repealing  the  above-mentioned 
provision  of  the  act  of  1799. 

I  am,  sir,  &c.,  &c., 

FELIX  GRUNDF. 

To  the  Secretary  of  the  Treasury. 
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DISTRIBUTION  OF  PRIZE-MONEY. 
Distribution  of  certain  moneys,  appropriated  by  Congress  as  prize-money, 
vmongHie  officers  and  crew  of  Two  gun-boats,  must  be  mhule  in  the  propor- 
4tons  and  to  the  persons  pointed  out  by  the  general  laws  and  r^gulatioaa  of  the 
Jiary  applioabis  to  the  subject. 

ATTORifBT  General's  Office, 

AprU  13,  1839. 

Sir:  I  haye  itn,  honor  to  acknowledge  the  receipt  of  your 
commnntcation  of  yesterday,  asking  my  Opinion  relative  to  the 
proper  constiiictioii  of  the  act  of  Congress  approved  the  3d  of 
March  last,  providing  for  the  distribution  of  five  thousand  four 
hundred  and  sixty-five  dollars  ($5,465)  of  prize  money  among 
the  officers  and  crew  of  two  gun  boats  therein  specified,  as  a 
reward  for  a  gallant  and  praiseworthy  act  performed  by  said 
<iffioers  and  crews  during  the  year  181 S.  It  will  be  observed 
that  the  act  appropriating  this  money  directs  that  it  ^<  shall  be 
distributed  as  prize  money,'^  and  does  not  direct  specifically 
what  proportion  of  it  each  officer  and  each  one  of  the  crews  of 
said  gun-boats  shall  receive.  Under  these  circumstances,  my 
opinion  is  that  Congress  intended  that  it  should  be  distributed 
m  the  proportions  and  to  the  persons  pointed  out  by  the  gene- 
ral laws  and  regulations  of  the  navy  applicable  to  the  subject; 

The  act  of  Congress  approved  23d  of  April>  1800,  entided 
*' An  act  for  the  better  government  of  the  navy  of  the  United 
States,"  contains  the  rules  on  this  subject;  and  the  first  clause 
of  the  sixth  section  of  that  act  provides  that  prize  money  shall 
be  distributed  as  follows:  ^'To  the  commanding  officers  of 
fleets^  squadrons,  or  single  ships,  three-twentieths— of  which^ 
the  commanding  officer  of  the  fleets  or  squadrons  shall  have 
one- twentieth,  if  the  prize  be  taken  by  a  ship  or  vessel  acting 
under  his  command,  and  the  commander  of  single  ships  two- 
twentieths;  but  where  a  prize  is  taken  by  a  ship  acting  inde- 
pendently of  such  officer,  the  three-twentieths  shall  belong  to 
the  commander*" 

To  my  mind,  these  provisions  of  law  are  plain,  and  admit  of 
no  doubt  in  their  application  to  this  case.  I'he  commander  of 
the  squadron  to  which  the  two  gun-boats  above  referred  to 
were  attached,  is,  under  this  law,  clearly  entitled  to  one-twen- 
tieth of  the  money  appropriated  by  Congress|  and  he  is  the 
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only  individual  in  reference  to  whose  claiins  in  the  premises 
you  have  expressed  a  doubt. 

.  It  is  also  to  be  observed,  that  the  last  clause  of  this  same 
section  of  the  act  of  April  23y  1800,  (which  is  added  to  the  sec- 
tion by  way  of  modification  or  exception  to  th&  foregoing  rale 
for  distributing  prize-money,)  throlrs  additional  fight  upon  it» 
true  meaning.  This  clause  provides  that  '^  no  commander,  of 
a  fleet  or  squadron  shall  be  entitled  to  leceive  any  share  of 
prizes  taken  by  vessels  not  under  his  immediate  eommandy 
jior  of  such  prizes  as  may  have  been  taken  by  ships  or  vess^ 
intended  to  be  placed  under  his  commayid^befbre  they  have 
acted  under  his  immediate  orders;  nor  ahall  a  coimnaiider  of 
a  fleet  or  squadron,  leaving  the  station  where  he  had  the  com- 
mand, have  any  share  in  the  prizes  taken  by  ships  left  on  sncb 
station,  after  he  has  gone  out  ef  the  limits  of  his  said  com^ 
mand." 

I  repeat,  the^fore,  that  these  provisions  of  law  appear  to  me 
to  be  plain,  and  indicate  very  clearly  the  intenfton  of  Congress 
in  relation  (o  the  commander  of  the  squadron  to  which  the  tw4> 
gun-boats  referred  to  belonged,  was,  thsft  he  shall  receive  tm 
due  proportion  of  the  money  specially  appropriated  in  this  law,, 
as  in  ordinary  cases  of  prizes. 

1  am,  sir,  &c.,  &c,., 

FELIX  GRUNDY- 

To  the  Secretabt  of  the  Navt. 


BACK  LAND  PRE-EMFnOlfS  IN  LOUISUKTA. 

Back  pre-emptions  cannot  be  hwrollf  claimed  by  those  who  were  not  oimetv 
of  land  on  a  rirer,  creek,  ^.,  at  the  time  of  the  approval  of  the  act  of  3vme 
15, 1833;  and  individuals  entitled  to  lapda,  but  who  had  not  located  them  at 
the  date  of  said  act,  cannot  be  considered  to  have  perfected  a  tkle  to  any  spe^ 
cific  landiB  so  as  to  be  regarded  as  owners  within  the  meaning  of  the  act. 

The  land  in  controversy  in  this  case  was  not  eabject  to  pre-emption,  for  the rm* 
son  tliat  the  claimant  did  not  own  the  front  lands  in  1839« 

Attornet  General's  Offiche, 

April  16, 1839. 
Sir:  I  have  had  the  honor  to  receive  yonr  commontcation 
relative  to  the  claim  of  John  Compton,  assignee  of  Garriguea 

Piaujac. 
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This  daim  is  set  up  under  the  act  of  Congress  approved  June 
16,  1832,  entitled  ''An  aci  to  authorize  the  inhabitants  of  the 
State  ef  Louisiana  to  enter  the  back  lands;''  and  the  act  of 
Congress  supplementary  thereto,  approved  February  2i,  18S6* 

The  first  clause  of  the  first  section  of  the  act  of  June  JS, 
1832^  is  in  tbe  following  words:  **  That  every  person  who, 
either  by  virtue  of  a  French  or  Spanish  grant  recognised  by 
tbe  laws  of  the  United  States,  ot  under  a  claim  confirmed  by 
the  commissioners  sqipointed  for  the  purpose  of  ascertaining 
the  rights  of  persons  claiming  lands  In  the  State  of  Louisianai 
or  by  viftue  of  any  title  derived  from  the  United  States,  owns  a 
tract  of  land  bordering  on  any  river,  creek,  bayoU,  or  water- 
course, ifi  ihe  said  Territory,  and  not  exceeding  in  depth  forty 
arpens,  (French  measure,)  shall  be  endtled  to  a  preference  ia 
becoming  the  purchasei*  of  any  vacant  tract  of  land  adjacent  to 
and  back  of  his  own  tract,  not  exceeding  forty  irpens  (French 
meaaore)  in  depth,  nor  in  quantity  of  land  that  which  is  con* 
tained  in  his  ovrn  tnict,  at  the  same  price,  and  on  the  same 
terms  and  conditions,  as  are  or  may  be  provided  by  law  for  the 
4>ther  pubiic  lands  in  the  said  State/* 

This  provision  of  law  cleariy  gave  to  those  inhabitants  of 
Looisiana  wlio  were,  at  the  time  of  the  approval  of  the  act, 
owners  of  a  tract  of  land  situated  on  any  river,  creek,  bayou, 
or  water^eoarse,  and  to -those  only,  the  right  to  enter  an  addi<> 
tioaal  quantity  in  the  rear  thereof.  The  act  does  not  apply  to 
those  who  may  become  owners  thereafter,  nor  to  those  who 
may  hare  been  owners  of  land  before;  but  to  those  only  who 
were  owners  of  any  tract  of  land,  in  the  manner  described  by 
the  apt,  at  the  time  of  its  approval.  Those  persons  who  were 
entitled  to  the  benefits  of  this  act,  were  also  requited  to  make 
the  entry  within  three  years  from  the  date  thereof;  which  time 
was,  hawever,  by  the  supplemental  act  of  February  24, 1836, 
extended  to  the  15th  of  June,  1836.  This  supplemental  act 
was  not  intended  to  enlarge  the  benefits  conferred  by  it,  in  any 
other  Teqpect  than  in  point  of  time.  The  oilly  remaining  in* 
qniry,  therefore,  is,  was  Compton  or  his  assignee  (Flaujac)  the 
owner  of  a  tract  of  land,  as  described  in  the  act  of  June  16, 
1832,  at  the  dale  of  its  approval?  1  will  proceed  to  answer 
tlus  inquiry. 
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On  the  20th  of  may,  1826,  an  act  of  Congress  was  approyed, 
entitled  '^  An  act  for  the  relief  of  Garrigues  Plaojac^  of  Louisi- 
ana;" and  the  following  is  the  whole  of  (he  act: 
.  ^*  BeU  enadedy  ^c.  That  Garrigues  Flaujac,  of  the  countf 
of  Opelousas^  in  the  State  of  Louisiaiiai  or  his  legsi  represent- 
atives, are  hereby  authorized  and  empowered  to  kx^ate  a  cer- 
tain tract  of  lapd,  derived  firom  an  order  of  sunrey  in  fiivor  of 
Louis  Berton  de  Antiily,  for  three  thousand  two  hundred  (3,2110) 
superficial  arpens  of  kind^  being^  forty  arpens  in  frojit  by  forty 
arpens  in  depth,  on  both  sides  of  bayou  Ciiosse  l^e,  in  Lou- 
isiana: and  which  said  tract  of  land  was  confinned  by  an  act 
of  Congress  dated  the  28th  day  of  February,  1823^  in  conform- 
ity with  the  jeport  of  the  register  and  leceWer  of  the  eastern 
land  district  of  Louisiana;  the  said  tract  of  land  thus  confirmed 
having  been  suireyed  and  sold  by  the  United  States:  which 
location  shall  be  made  npon  any  of  the  unappropriated  puUie 
lands  in  the  southwestern  district  of  Louisiana,  sooth  of  th^ 
Red  river:  Provided^  That  the  said  location  shall,  as  far  as 
possible,  be  made  in  one  body,  and  conform  as  nearly  as  prao 
ticabie  to  the  lines  of  the  public  surveys:  And  provided,  ab^ 
That  the  said  Garrigues  Flai^ac,  or  his  legal  representatives^ 
before  such  location,  shall  release  to  the  United  States,  in  such 
manner  as  the  Commissionei'  of  the  General  Liand  Office  shall 
direct,  all  his  right,,  title,  claim^  and  interest^  in  the  land  here* 
lofore  confirmed  to  him  on  the  said  bayou  Grosse  T^;  and 
the  said  release  and  location  shall  be  made  in  one  year  fixma 
and  afier  the  passage  of  this  act." 

In  this  act  is  comprised  a  hi^^tory  of  this  claim^  from  its  in- 
ception up  to  that  datef  and  the  supplemental  act  of  May  1^ 
1834,  still  further  extends  the  history.  It  is  in  the  following 
words: 

^^That  Garrigues  Flaujac,  of  I^uisiana,  or  his  legal  repra* 
sentatives,  be,  and  they  are  hereby,  authorized  to  locate  th» 
tract  of  land  of  three  thousand  two  hundred  arpens^  described 
in  the  act  to  which  this  is  supplementary,  upon  any  of  the  un- 
appropriated public  lands  in  the  southwestern  district  of  lands 
south  of  Red  river,  in  portions  of  not  less  than  eight  hundred 
superficial  arpens,  conforming,  as  nearly  as  practicable,  to  th» 
lines  of  the  public  surveys:  Provided,  That,  in  addition  to  the 
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rdeaae  hereCo<oire  executed »  the  said  Flaajao  shall  further, 
ivithin  one  year  from  the  passage  of  this  act,  release  to  the 
United  States,  iq  such  form  as  the  Commissioner  of  the  General 
Land  Office  toay  direct,  all  right,  title,  and  claiin  to  or  in  any 
lands  heretofore  locatei  pursuant  to  the  act  of  which  this  is  a 
supplement:  And  provided,  further ,  That  the  new  location 
herein  authorized  shall  be  made  in  one  year  from  and  after  the 
passage  of  this  act." 

Pursuant  to  the  provisions  of  this  act,  an  entry  was  made  of 
the  tract  in  front  of  the  one  now  claimed,  and  situated  on  Red 
river.  This  being  done,  the  tract  of  land  now  claimed,  and 
lying  in  the  rear  of  that  thus  entered,  was  claimed  as  a  back 
pre-emption,  under  the  law  of  June  15,  1832)  already  referred 
to;  and  on  the  24th  of  May,  1836,  the  land  officers  at  Opelousas 
allowed  this  additional  entry  to  be  made  under  the  law.  This 
«ntry,  however,  the  Commissioner  of  the  General  Land  Office 
considered  not  warranted  by  the  law,  and  refused  to  sanction 
it  by  any  official  act  of  bis;  and  he  asked  your  instruction  oa 
the  point  whetber.the  said  tract  of  land  was  subject  to  entry 
as  a  back  pre-emption:  which  question  is  referred  by  you  to  me. 

Upon  a  view  of  the  foregoing  facts,  it  appears  clearly  that,  at 
the  date  of  the  act  of  June  15, 1832,  the  legislative  gram  made 
by  Congress  to  Plaujac  was  unlocated;  and  could  npt,  there- 
fore,  be  considered  as  complete,  in  respect  to  this  or  any  other 
particular  tract  or  paix^el  of  land.  Flaujac  was  not,  therefore, 
the  owner  of  this  particular  tmct,  under  the  law  of  1826  for  his 
relief,  at  the  dale  of  the  law  of  1832;  and  could  not  be  entitled 
to  its  benefits.  Nor  was  he  entitled  to  the  benefits  of  this  law 
under  the  supplemental  act  of  1835;  which,  as  before  stated, 
merely  extended  the  time  within  which  an  entry  might  be 
made  by  a  person  entitled  under  the  provision  of  the  former 
act.  Nor  can  I  discover  that  the  claimant  has  any  right  to  the 
land  in  controversy,  as  an  incident  to  an  original  Spanish  title 
of  which  he  is  the  assignee;  for,  if  he  might  otherwise  have 
had  such  a  right,  the  laws  referred  to  afford  positive  proof  of  its 
having  been  expressly  relinquished  by  his  assignor. 

My  opinion,  therefore,  is,  that  the  land  in  controversy  wra 
not  subject  to  pre  emption  under  the  act  of  June  15, 1832,  ea- 
titled  '^  An  act  to  authorize  the  inhabitants  of  the  State  of  Lott- 
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isiana  to  enter  the  back  lands,"  nor  under  the  f^oTisions  of  tbe 
act  supplemental  thereto. 

I  am,  sir,  dsc.,  &c., 

FELIX  GRUNDY. 
To  the  Sec^etart  of  thr  Treasury* 


LANDS  SUBJECT  TO  PRE-EMPTTON- 

The  ligfat  of  pre-;emption  attaches  only  to  such  public  lands  as  are  subject  to  tlie- 
operation  of  the  general  land  system  of  the  country,  and  not  to  those  whick 
have,  by  act  of  Congress,  been  taken  out  of  the  class  oT  public  Jands  and  ap- 
propriated to  specific  objects,  or  resenred  for  particular  purposes,  as  for  the 
cultivation  of  the  vine  and  olive. 

Attornst  GENERAL^e  Office, 

April  18, 1839. 

Sir:  I  have  had  the  honor  to  receive  your  commnnicatioii 
of  the  13th  instant,  relsitive  to  the  claims  of  Doctor  Glenn  and 
others  to  enter  lands  under  the  pre  emption  laws,  in  which  my 
opinion  is  asked  upon  the  legal  questions  involved  in  the  said 
claims. 

The  main  question  involved, is,  whether  the  land  claimed  i» 
subject  to  entry  under  the  pre-emption  laws;  or,  on  the  contra- 
ry, has  been  reserved  and  taken  out  of  the  class  of  public 
lands,  and  consequently  withdrawn  from  the  operation  of  those 
laws  ?  In  accordance  with  the  request  contained  in  your  let* 
ter,  I  shall  proceed  to  answer  this  inquiry. . 

On  the  3d  of  March,  I8I7>  an  act  of  Congress  was  approTed^ 
entitled  ^<  An  act  to  set  apart  and  dispose  of  certain  public 
lands  for  the  encouragement  of  the  cultivation  of  the  vine  and 
olive."  The  title  of  .thi^  act  very  clearly  explains  its  general 
nature  and  design.  It  was  to  appropriate  a  certain  portion  of 
the  public  domain  for  the  encouragement  of  the  cultivation  of 
the  vine  and  olive.  In  accordance  with  this  general  design 
of  Congress,  the  body  of  the  act  provided  that  four  contiguous 
townships  of  land,  in  a  certain  land  district  within  thts  then 
l^erritory  of  Mississippi,  (now  the  State  of  Alabama,)  should 
be  set  apart  from  the  class  of  public  lands, "and  reserved  from 
public  and  private  sale,  and  devoted  to  the  objects  and  pur- 
poses specified  in  the  law^    Pursuant  to  this  law^  four  town- 
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ships  of  land,  including  the  land  now  claimed  by  Doctor  Glenn 
and  others  under  the  pre-emption  laws,  were  actually  reserved; 
and  that  portion  of  the  language  of  the  law  which  makes  the 
reservation,  makes  it  without  modification  or  limitation;  and 
the  reservation,  being  thus  made  .indefinite  and  unlimited  by 
the  law,  must  necessarily  have  so  continued  ever  since,  unless 
some  subsequent  legislation  of  Congress  has  altered  its  nature 
and  extent.  The  next  inquiry,  therefore,  is,  h^^  any  such 
legislation  taken  place  ?^   .   ■  ^      ■ 

I  have  carefully  examined  the  various  acts  and  supplements 
of  acts  of  Congress,  &c.,  professing  to  alter  or  amend  the  act 
of  March  3,  181 T,  under  which  the  original  reservation  was 
made,  (namely,  the  act?  approved  April  2&,  1822;  February  19, 
1831;  February  19, 1833;  and  March  2, 1837;)  and  can  dis- 
cover in  them  no  intention  on  the  part  of  Congress  to  throw 
back  into  the  class  of  public  lands  the  four  townships  above 
referred  to.  Nor  can  1  -discover  in  either  of  the  pre-emption 
Iaws>  any  evidence  warmnting  the  conclusion  that  the  national 
legislature  designed  that  these  Iwds. should  be  subject  to  the 
operation  of  those  laws.  On  the  contrary,  their  provisions  ap« 
pear  to  me  plainly  to  manifest  an  opposite  intention  on  the  part 
of  the  legislature;  for  all  of  these  expressly  .provide  that  lands 
reserved  by  law  shall  not  be  subject  to  entry  under  their  pro- 
visions. ^  It  is  also  a  very  strong,  if  not  conclusive,  considera- 
tion in  favor  of  the  same  opinion,  that  it  was  no  part  of  the 
general  motive  and  intention  of  the  legislature,  in  making  the 
pre  emption  laws,  to  throw  back  into  the  class  of  public  lands, 
and  subject  to  th^  operation  of  the  general  land  /system  of  the 
nation,  thosc^  tracts  which  had  been  excepted,  and  taken  out 
of  them  by  some  special  law,  and  for  some  special  purpose. 
But  the  true  design  of 'those  pre-emption  laws  was  to  give 
pre-ein'ption  rights  to  settlers  upon  those  lands  which  undenia- 
bly belonged  .to;the  class  of  public  lands,  and  were  subject  to 
the  operation  of  the  general  land  laws  of  the  United  States. 

My  opinion,  therefore,  is,  that  as  those  lands  only  are  sub- 
ject to  the  right  of  pre-emption  which  belong  to  the  class  of 
public  lands,  and  which,  but  for  the  pre  Emption  laws,  would 
be  subject  to  the  operation  of  the  general  land  system  of  the 
country;  and  that,  as  Congress  has  excepted  and  taken  the 
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land  in  controversy  out  of  the  class  of  public  lands,  and  has 
never  manifested  any  intention  on  its  part  to  replace  them,  or 
subject  them  to  preemption  entries, — the  original  reservation 
must  be  considered  as  still  in  force,  and  the  four  seciions  of 
land  now  in  controversy  as  not  subject  to  entry  in  the  manner 
claimed  by  Doctor  Glenn  and  others.  Were  anything  further 
necessary  on  this  subject,  a  conclusive  argument  as  to  the  in- 
tention of  Congress  is  furnished  by  the  act  of  2d  of  March, 
1837;  by  the  2d  section  of  which,  it  is  exjMnessly  provided  that 
any  remainder  of  said  four  sections,  not  disposed  of  by  the  Ist 
section  of  this  act,^hall  be  subject  to  entry  at  one  dollar  and 
twenty  five  cents  per  acre,  by  the  trustees  of  the  llemopolis 
Female  Academy,  in  trust  for  the  use  and  benefit  of  said  insti- 
tution. - 

The  first  section  of  this  act  had  made  provision  lor  those 
who  held  claims  to  portions  of  said  four  sections  of  land  under 
the  Tombigbee  Association;  and  by  the  2d  section,. a  right  to 
enter  the  whole  residuum  is  vested  in  the  Demopolis  Female 
Academy,  thereby  excluding  all  other  purchasers. 
'  I  am,  sir,  ^c.ficc.y 

FELIX  GRUXDY. 

To  the  Secretary  op  the  Treasury.    : 


THE  WYANDOT  RESERVE  AT  UPPER  SANDUSKY. 

The  Wyandot  nation  of  In4iant  have  the  authority  to  treat  with  the  United 
States  respecting  the  reservation  of'  twelve  miles  square  at  and  about  Upper 
Sandusky,  in  the  State  of  Ohio,  as  the  supplement  to  the  treaty  of  1817  reia- 
Tested  them  with  their  title  in  trust. 

Attorney  General's  Office, 

Aj>ra  20, 1839. 
Sir;  I  have  had  the  honor  to  receive  your  communication 
relative  to  the  authority  of  the  Wyandot  tribe  of  Indians  to 
treat  with  the  United  States  respecting  the  reservation  of 
twelve  miles  square  of  land  at  and  a)[)out  Upper  Sandusky,  in 
the  State  of  Ohio.  On  the  29th  day  of  September,  1817,  a 
treaty  was  made  between  the  agents  of  the  United  States^  on 
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the  one  part^and  the  saohems;  chiefs,  and  warriors  of  the  Wy- 
andot and  other  tribes  of  Indians,  on  the  other  part;  by  which 
a  Tery  large  tract  of  country,  including  the  reservation  of 
twelve  miles  square  above  named,  was  ceded  by  the  said  In- 
dians to  the  6aid  United  States. 

The  United  States,  however,  by  the  sixth  article  of  the  same 
treaty,  agreed  on  their  part  to  grant  the  said  twelve  miles 
square^  by  patent  in  fee-simple,  to- certain t^hiefs  tiamed  in  the 
treaty,  for  the  use  and  benefit  of  certain  persons  also  named  in 
a  schedule  annexed  to  and  made  a  part  of  the  treaty. 

On  the  17th  of  September,  1818,  a  treaty  supplemental  to 
•the  above  was  made,  sfnd  the  first  section  is  in  the  following 
words:  <'It  is  agreed  between  the  United  States  and  the  parties 
hereunto,  that  the  several  tracts  of  land  described  in  the  treaty 
to  which  this  is  supplementary,  and  agreed  thereby  to  be 
granted  by  the  United  States  to  the  chiefs  of  the  respective  tribes 
named  therein,  for  the  use  of  tiie  individuals  of  the  said  tribes, 
and  also  the  tract  described  in  the  ^th  article  of  the  said 
treaty,  shall  not  be  thus  granted,  but  shall  be  excepted  from 
the  cession  made  by  the  said  tribes  to  the  United  States,  re- 
served  for  the  use  of  the  said  Indians,  and  hdpl  by  them  in  the 
same  manner  as  Indian  reservations  have  been  heretofore  held. 
But  it  is  further  agreed,  that  the  tlracts  tlius  nathed  shall  be 
reserved  for  the  use  of  the  Indians  named  in  the  schedule  to 
the  said  treaty,,  and  held  by  them  and  their  heirs  forever,  un- 
less ceded  to  the  United  Stateis." 

This  provision  of  the  treaty  very  clearly  restores  the  title  to 
the  reservation  of  land  of  twelv^  miles  square  at  Upper  San. 
dusky,  to  the  same  condition  that  it  was  in  before  it  was  ceded 
by  the  Indians  to  the  United  States  at  all--^with  this  exception 
only:  that  it  was  restored  to  the  Wyandot  nation  of  Indians, 
in  trust  for  the  use  of  the  individuals  named  in  the  schedule 
annexed  to  the  treaty  of  1817.  My  opinion,  therefore,  is  that 
the  Wyandot  nation  of  Indians  have  the  authority  to  treat  with 
the  United  States  respecting  this  reservation. 
I  am,  sir,  d^c,  d&c«, 

FELIX  GRUNDY. 

To  the  Secretary  OP  War. 
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DUriE3  ON  FABRICS  OF  WORSTED  Ok  COMBED  WOOL. 

The  tariff  act  of  52d  March,  1833,  provides  that  all  articles  of  manufacture  which 
may  be  ascertained  to  be  worsted  shawls,  worsted  stuff  goods,  or  composed  of 
silk  and  worsted,  shaU  be  admitted  free  of  duty. 

Attorney  General's  Office, 

4prf/ 22,  1839. 

Sir:  I  have  the  honor  to  acknoidedge  the  receipt  of  your 
communication  of  the  I2th  instant,  relative  ^'  to  the  b^aritig 
of  the  decision  of  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Elliott  vs.  Swartwout,  on  manu&ctnres  of  worsted 
or  combed  wool; "  and  now  proceed  to  give  such  an  answer  as 
the  case  seems  to  demand. 

I  regret  that  Congress,  wliose  attention  was  called  to  this 
subject  by  you  at  the  last  session,  omitted  to  pass  an  act  de-> 
daring  plainly  and  distinctly  the  law  upon  this  subject.  In 
the  present  state  of  things,  I  can  only  say  that  the  act  of  Con- 
gress upon  the  subject  referred  to,  has  been  interpreted  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Elliott  vf, 
Swartwout)  (reported  in  10  Peters^  U.  S.  Reports;)  and  the^can* 
struction  placed  on  the  act  of  the  14th  of  July,  1832,  by  that 
tribunal,  must  be  regarded*  and  conformed  to  until  Congress 
shall  pass  some  additional  act  to  change  and  explain  the  ssone. 

The  next  inquiry,  therefore,,  is,  What  does  that  decision  ea- 
tablish?  It  establishes  that  the  following  expressions  contained 
in  the  second  clause  of  the  second  section  of  the  act  of  July 
14, 1832,  viz:  '^  worsted  stuff  goods,  shawls,  and  other  mau« 
uteictures  of  silk  and  worsted,''  should  be  construed  precisely 
as  if  the  word  worsted  were  inserted  in  the  expression  before 
the  word  shawls;  in  which  case,  the  expression  y/ouid  read 
thus:  '^  worsted  stuff  good«,  worsted  shawls,  and  other  man- 
ufactures  of  silk  and  worsted;''  and  as  this  same  ^pressioa 
contained  in  the  act  of  1832  is  inseited  in  the  act  of  1833,  the 
same  interpretation  must  be  placed  on  it  there.  My  opinion 
is,  therefore,  that  the  decision  of  the  Supreme  Court  referred 
to,  establishes —  . 

1.  That  all  articles  of  manufecture,  which  shall  be  proved 
at  the  trial  of  any  suit  for  duties  to  be  worsted  stuff  goods>  are 
free  of  duty,  under  the  act  of  March  2^  1833. 
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2.  That  all  articles  of  roanufitcture^  which  shall  be  in  like 
manner  proved  to  be  worsted  shawls^  are  in  like  manner  free 
of  duty.     . 

3.  That  all  artideaof  manufacture,  which  shall  in  like  man- 
ner be  proved  to.be  manu&ctures  of  silk  and  worsted,  are  also 
exempted  from  duty  qnder  the  same  act. 

This,  in  my  opinion,  is  the  bearing  that,  the  decision  of  the 
Supreme  Court  in  the  case  referred  to  has  upon  the  subject 
of  manu&ctorea  of  worsted  or  combed  wooL 
-        1  am,  sir,  dec,  &o., 

FELIX  GRUJNDY. 
.To  the  Sbcretary  of  the  Trkabu&y. 


ACCOUNTS  AND  ACCOUNTING  OTFICBRS. 

It  is  inexpedient  for  accounting  officers  in  any  case,  unless  thereunto  specially 
directed  by  act  of  Congress,  to  re-adjudicaite  Upon  the  items  of  an  account 
once  considered  and  settled  in  their  offices. 

U  the  practice  be  allowed,  fhe  experiment  will  be  made  upon  every  change  of 
accounting  officers,  by  persevering  claimants  who  may  imagine  themselves 
entitled  to  more  than  they  have  been  allowed,  to  procure  a  reconsideration 
and 'revision  of  former  decisions;  and  the  same  woUld  be  likely  to  result  die- 
advantageously  to  the  government. 

Attorney  General's  Optice, 

April  24, 1839. 

Sir:  I  have  had  the  honor  to  receive  your  communication 
of  the  26th  of  January  last,  relative  to  the  claim  of  John  Mc- 
Calla,  marshal  of  the  district  of  Kentucky,  to  certain  poundage 
fees  or  commissions  on  certain  executions  put  into  his  hands 
to  be  executed,  and  which  were  afterwards  stayed  by  the  di- 
rection of  the  proper  officers  of  the  government. 

This  opinion  would  have  been  giveh  sooner,  had  it  not  been 
fer  the  pressure  of  other  indispensable  official  duties. 

In  the  letter  of  the  First  Comptroller,  referred  by  you  to  me, 
my  opinion  is  asked  upon  the  two  following  questions: 

1.  "Is  the  claim  of  Mr.  McCalla  good  in  point  of  law?  " 

2.  "  If  so,  is  it  competent  and  proper  for  the  present  account- 
ing officers  to  take  up  and  reverse  the  decision  of  their  prede- 
cessors in  the  special  case  under  consideration,  and  under  the 
peculiar  circumstances  attending  it?  " 
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I  will  ajiswer  this  last  inqniiy  firsts  because  the  opinion  I 
entertain  relative  to  that^  will  remove  the  necessity  of  consid- 
ering the  first. 

It  is  undoubtedly  a  good  general  principle  of  law,  as  well  as 
of  expediency,  not  to  say  absolute  necessity,  that  the  account* 
ing  officers,  as  well  as  all  other  responsible  executive  officen, 
should,  as  far  as  possible,  refrain  fiom  disturbing,  unsettling, 
or  reversing  any  of  the  officjar  determinations  of  their  prede- 
cessors; and  if,  in  the  observance  and  preservation  of  this 
wholesome  general  rule,  injustice  shall  be  done  to  any  person, 
it  will  be  far  better  for  the  aggrieved  individual  to  seek  redress 
at  the  hands  of  Congress,  than  to  place  the  whole  past  trans- 
actions of  the  accounting  officers  in  an  unsettled  condition. 
By  which  means,  not  only  would  great,  and  perhaps  inextri* 
cable,  confusion  be  introduced  into  the  transactions  of  those 
officers,  bin,  in  the  resetdement  of  accounts,  might  great  in- 
justice be  done  in  ipany  cases  to  individuals  as  well  as  to  gov- 
ernmeiU.  A  serious  question  has  been  made,  and  sanctioned 
by  at  least  one  member  of  the  Supreme  Court,  whether  the 
accounting  officers  can  in  any  case  revise  and  readjudicata 
upon  the  items  of  an  account  once  settled  in  these  offices*  I 
do  not  name  this  as  intending  to  give  my  approval  of  all  that 
was  said  by  the  judges  in  the  case  of  ex  parte  Randolph,  '(2d 
Brockenbrough's  Reports,  page  447;)  but  ip  order  to  show  that 
the  necessity  of  preventing  a  re-examination  of  claims  against 
the  United  States  is  felt  and  appreciated  by  members  of  another 
department  of  the  government. 

This  claim  of  Marshal  McCalla  has  been  twice  before  the 
accounting  officers  of  the  government,  and  has,  in  both  in- 
stances, been  rejected.  Its  allowance  is  now  urged  for  the 
third  time;  and  it  is  apparent,  if  this  practice  be  allowed,  that, 
upon  every  change  of  accounting  officers,  the  experiment  will 
be  made  to  procure  a  change  of  opinion  by  every  persevering 
claimant  who  may  imagine  himself  entitled  to  more  than  has 
been  allowed  him.  And  you  will  readily  perceive  that  such  a 
practice  would  always  operate  disadvantageously  to  the  gov- 
ernment, because,  if  the  account  be  once  allowed,  the  money 
would  be  paid,  and  thus  the  transaction  be  closed,  and  in  very 
laie  instances,  if  any,  would  a  re-examination  be  had;  whereas 
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a  vigilant  claimant  would  seek  every  opportunity  for  a  re-adju* 
dicatipn,  until  some  fortunate  occunence,  or  favorable  mode  of 
thinking  in  the  accounting  olBicersy  should  take  idace,  giving 
him  the  benefit  of  his  claim.  Therefore,  without  expressing 
any  opinion  upon  the  original  merits  or  legality  of  Mr.  Mc- 
Ccdia's  claim>  I  think  it  ought  not  to  be  allowed  by  the  ac* 
counting  officere. 

FELIX  GRUNDY. 
To  the  Secrbtart  of  the  Treasury. 


ALLOWANCE  FOR  EXTRA  RATIONS  FURNISHED  UNITED  STATES 
TROOPS  IN  MICHIGAN. 

Wliere  a  contractor  A>r  certidn  specified  rations  for  the  army^to  be  delivered  at 
a  particttlar.  place,  including  a  certain  ration  of  distilled  liquor,  was,  after  the 
execution  of  his  written  contract,  directed  by  the  War  Department  to  furnish 
an  additional  ration  of  liquor  to  the  troops  on  fatigue  duty — held,  that  he  had 
the  right  to  elect  in  reapeci  to  the  price  to  furnish  such  ration  under  his  con- 
tract, or  to  demand  the  fidr  market  value  thereof  at  the  time  and  place,  dbc. 

Where  the  district  court  has  so  found,  and  Congress  has  recognised  and  con- 
firmed the  principle,  the  accounting  officers  are  required  to  do  so  likewise  in 
their  settlement  of  the  account. 

Attornet  General's  Office, 

May  15,  1839. 

Sir:  I  haye  had  the  honor  to  leoeive  your  communication  of 
the  8th  instant,  which  is  as  follows: 

''On  the  26th  of  January,  1816,  a  conti:act  was  entered  into 
between  the  Secretary  of  War  and  James  Thomas,  by  which 
the  latter  bound  himself,  at  prites  stipulated  in  the  contract,  to 
supply  and  issue  all  the  rations,  to  consist  of  the  articles  here- 
inafter specified,  that  shall  be  required  of  him  for  the  use  of  the 
United  States,  at  all  and  every  place  and  places  where  troops 
are  or  may  be  stationed,  marched,  or  recruited,  within  the 
limits  of  the  Michigan  Territory,  the  vicinity  of  the  upper  lakes, 
and  in  the  State  of  Ohio;  thirty  days'  notice  to  be  given  of  the 
post  or  place  where  rations  may  be  wanted,  or  the  number  of 
troops  to  be  furnished  on  their  march  from  the  1st  day  of  June> 
1816,  to  the  31st  day  of  lAay,  1817. 

''  The  articles  of  which  the  rations  were  to  consist  are  shoi^ 
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by  the  following  provision  of  the  contract:  '  Seeondy  That  the 
ration  to  be  furnished  and  delivered  by  virtue  of  this  contract 
shall  consist  of  the  following  articles,  to  wit:  one  pound  and  a 
quarter  of  beef,  or  three  quarters  of  a  pound  of  salted  pork; 
eighteen  ounces  of  bread  or  flour;  one  gill  of  rum,  whiskey,  or 
brandy;  and  at  the  rate  of  two  quarts  of  salt,  four  quarts  of 
vinegar,  four  pounds  of  soap,  and  one  pound  and  a  half  of 
candies,  to  every  one  hundred  ratidHs.^ 

*'  In  September,  1816,  a  regulation  was  issued  by  the  depart- 
ment, allowing  to  troops  on  fatigue  duty  an  ektra  gill  of  liquor 
to  every  ration.  For  this  extra  gill  of  liquor,  so  far  as  supplied 
by  Colonel  Thomas,  he  has  been  allowed  the  price  or  prices 
stipulated  in  the  contract  for  the  other  gilL  With  this,  how- 
ever, he  is  not  satisfied.  He  contends,  though  bound  by  the 
contract  to  supply  all  the  rations  required  of  him  for  the  troops, 
that  the  contract  stipulated  that  the  rations  were  to  consist  of 
certain  portions  of  articles;  that  these  portions  could  n<yt  legally 
be  changed  by  any  subsequent  regulatk)n;  and  that  the  extra 
gill  of  liquor  was,  therefore,  so  much  beyond  the  portion  of 
that  article  stipulated  by  the  contract  for  a  ration,  and;  con- 
sequently, not  embraced  by  the<;ontract;  and  he  therefore  de- 
mands that  there  shall  be  allowed  to  him,  for  the  quantity  in 
which  he  supplied  this  extra  gill,  not  the  price  or  prices  fixed 
by  the  contract  for  the  other. gill,  but  the  fair  market  price  of 
the  article  in  the  vicinity  where,  and  the  time  when,  the  differ- 
ent supplies  of  it  were  made.,  On  the  point  thus  contended 
for  by  Mr.  Thomas,  I  beg  leave  to  ask  your  opinion;  and  that 
you  may  fully  see  the  question  in  its  various  aspects,  I  here- 
with transmit  the  papers  in  the  case,  which  I  respectfully  re- 
quest may  be  returned  with  your  opinion." 

It  appears  that,  under  the  contract  referred  to,  Mr.  Thomas 
took  upon  himself  the  duties  of  a  contractor;  and  while  in  the 
discharge  of  his  duties  as  such,  he  was  directed  by  the  War 
Department  to  furnish  one  gill  of  whiskey  in  addition  to  the 
ration  as  described  in  the  contract,  to  troops  on  fatigue  duty. 
To  this  requisition  it  does  not  appear  that  he  made  any  objec- 
tion; nor  did  he  declare,  at  the  time,  he  would  claim  therefor  a 
price  over  and  above  that  stipulated  to  be  paid  for  the  same 
article  when  furnished  agreeably  to  the  terms  of  the  contract. 
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Vftire  this  the  whole  of  the  case,  I  jiboold  be  stifongly  inclined 
to  the  opinion  that  his  eopiptiaace  with  the  requisition  of  the 
department,  without  noticid  of  $n  intention  to  demand  a  higher 
price  than  that  which  by  his  eontmct  he  had  agreed  to  receive 
for  the  same  ailficle,  amounted  to  an  implied  contract  to  furnish 
the  extra  quantity  at  the  same  price.  But  the  opinion  of  the 
district^court  of  New  York  is  otherwise^  That  court,  in  giving 
a  construction  to  this  very  contract,  decided  that  "  the  jury 
might  legally  allow  to  the  defen4a&t  (Thomas)  for  all  rations 
issued  or  deposited  by  him,  and  on  the  requisition  of  the  gov- 
ernment over  and  beyond  the  quantity  he  was  bound  t^  fur- 
nish by  his  contract,  the  market  value  of  such  supplies  at  the 
time  and  place  they  were  furnished ;  for  it  would  rest  in  the 
option  of  the  defendant,  (Thomas,)  and  not  the  governhient, 
in  such  circumstances,  to  consider  the  supply  as  furnished 
under  the  contract  and  at  the  contract  price,  or  to  claim  the 
real  value."' 

Congress)  by  an  act  approved  July  2,  1836,  recognised  and 
confirmed  theprinciple  of  this  decision,  so  far  ag  applicable  to 
the  present  case,  by  requiring  it  to  be  carried  into  execution. 
The  act  referred  to  is  entitled  *' An  act  for  the  relief  of  James 
Thomas,"  and  is  in  the  following  words:  . 

^^Be  U  e/iflc/erf,  4rc.j  That  the  proper  accounting  officers  of 
the  Treasury  Department  be^  and  they  are  hereby,  authorized 
and  directed  to  adjust  and  settle  the  accotints  between  the  Uni- 
ted States  and  Jarpes  Thomas  upon  principles  of  equity  and 
justice 5  and  that,  in  the  seulement  of  bis  accounts  as  con- 
tractor, the  said  fewjcounting  officer?  be  required  to  recognise  the 
judicial  decision  of  the  district  court  of  the  United  States  for 
the  southern  districtof  New  York,as  settling  the  true  construc- 
tion of  the  contract,  and  the  relative  rights  of  the  parties  under 
the  same;  and  if  upon  such  settlement  there  shall  appear  to  be  - 
a  balance  due  to  said  James  Thomas,  that  the  same  be  paid  out 
of  any  money  in  the  treasury  not  otherwise  appropriated." 

This  act  of  Congress  is  plain  and  positive,  and  requires  that 
Colonel  Thomas  should  be  allowed  the  real  value  or  inarket 
price  of  all  articles  furnished  by  him,  pursucmt  to  the  requisi- 
tions of  the  War  Department,  and  which  were  not  specifically 
required  to  be  furnished  at  a  fixed  price  by  the  terms  of  th^^ 
FoL.  m— 30 
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contract.    I  am,  therefore;  of  opinion  that  the  fidr  market  valne 
of  the  addition^  qnantity  of  whiskey  famished  for  soldiera  on 
fatigue  duty  should  be  allowed  to  the  contractor. 
I  am^  sir^  &c,y  &c.^ 

FEUX  GRUNDY. 
To  the  Secrkta&y  of  War. 


THE  CiyiL  KCT  SUBCNftDINATE  TO  MIUTABY  AVTHORnY. 

It  it  wholly  inadmissible  under  our  .government  to  place  the  military  above  the 
civil  authority;  and,  therefore,  whilst  the  latter  shall  have  the  cuartody  of  an 
oiBcer  of  the  navy  for  the  purpose  of  trying^  and  punishing  him  tot  a'bomicide» 
he  cannot  legpally  be  made  amenable  to  a  court-martial. 

Attorney  General's  Office, 

May  IS,  1839. 

Sir:  I  have  received  your  communication  of  this  day,  in 
which  you  submit  for  my  opinion  thereon  the  £)lk>wing  ques* 
tion: 

<^  Whether  an  officer  of  the  navy  can  legally  and  properly 
b^  made  amenable  to  a  court  martial  for  an  offence,  while  a 
prosecution  is  pending  against  him  before  a  court  of  criminal 
jurisdiction  for  the  same  offence?" 

I  presume  this  inquiry  is  made  in  reference  to  the  case  of 
homicide  named  by  you  to  me  a  few  days  since,  in  which  au 
indictment  has  been  found,  and  the  party  has  been  arrested, 
and  the  case  has  not  yet  been  tried.  I  can  feel  no  hesitation 
in  saying  that,  until  he  shall  be  discharged  from  the  prosecu- 
tion now  pending  before  the  civil  tribunal,  no  court-martial 
can  be  held  upon  him.  He  is  now  in  confinement  or  the  cus- 
tody of  the  sureties  for  his  appearance  before  that  court  in 
which  the  indictment  was  found,  and  no  step  should  be  taken 
hy  your  department  calculated  in  the  slightest  degree  to  pre* 
vent  the  execution  of  the  laws  of  the  State,  which  are  chaiged 
to  have  been  infracted  by  the  homicide,  fer  which  he  has  been 
indicted.  Any  such  interference  would  be  to  place  the  military 
above  the  civil  authority,  which  is  wholly  inadmissible  in  our 
government.  You  will  readily  perceive  the  collision  which 
would  necessarily  grow  up  between  the  federal  and  State  au- 
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thorities,  were  such  a  proceeding  allowed,  as  holding  a  court- 
maHial  upon  an  officer  when  he  was  at  the  same  time  under  a 
prosecution,  not  terminated,  hefote  a  court  of  cdmi&al  jurisdic* 
don  in- one  of  the  States. 

I  am,  sir,  &c.,  &c:, 

PEUX  GRUNDY. 
To  eke  ScciUBTARv  op  Was. 


<JSieTAll!l  MISirOMBte  IK  CHOCTAW  TREATY  UNIMPORTANT. 

An  ass^nment  by  P,,P.  Pitchlynn  of  a  resenration  in  the  treaty  in  fayor  of  Peter 
Pitchlynn,  where  there  is  no  doubt  of  the  identity  of  the  person,  is  good;  as 
the  IsfW  knows  dt  but  ona  christian  name. 

A  patent  for  land  may  issue  to  John  McOilvry  as  the  head  of  a  family  registered 
by  tite  name  of  John  McGilvary^  wheve 'there  ii  no  doubt  of  the  identity  of  the 
j^rson;  as  the  arthqgrfiphy  and  sound  do  not  vary  so  materially  as  to  affect 
«he  grant 

▲ttorbhev  Gbnisral's  Office, 

May  17,  1839. 

Sir:  I  haw  the  honor  to  aclinowiedge  the  receipt  of  yours  of 
this  morniiig,  in  which  you  say  some  difficnities  exist  as  to  the 
course  you  should  pursue  in  the  foUpwiiig  cases.  In  the  treaty 
tnade  with  the  Choctaws,  there  is  a  reservation  made  in  fiivor 
c(  Peier  PUchbpin;  and  a  ti^e  bond  is  produced  by  ^  pur- 
chaser, which  is  signed  by  P.  P.  PUcUynn.  ;  You  further  say 
you  have  no  reason  to  doubt  the  identity  of  the  person.  The 
hw  knows  but  one  christian  name,  and  the  omission  of  one  or 
more  initials  between  the  christian  and  surname  will  have  no 
effect  in  readeriiig  any  pfooeeding  defective  in  point  of  law. 
(Vide  2  Coweh's  Reports^  463j  3  Peters,  T.) 

In  ail  eases  like  the  present,  the  true  question  is,  what  indi- 
vidua!  was  intended  to  be  benefited  by  the  reservation?  When 
that  is  ascertained  beyond  doubt,  no  further  inquiry  need  be 
made.  The  name,  of  an  individual  is  given  to  him,  and  ho  is 
cdled  by  it,  for  the  purpose  of  distinguishing  him  from  others; 
the  second  christian  Bam($  is  generally  not  known,  except  to 
his  immediate  acquaintances;  because  he  is  commonly  called 
.  by  his  first  or  one  christian  naoae.  And  I  can  see  no  reason 
why  a  leference  should  be  made  to  Congress  on  this  subject^ 
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provided  it  be  clearly  prored  that  P.  P.  PitchlyoB  is. the  person 
or  individual  designated  in  the  tiealy  by  the  Dftme  of  Peter 
Pitchlynn. 

The  other  case  pot  by  you  for  my  opmion  in  ttds: 

It  appears  that  a  Choctaw  bead. of  a  ffonily  was  r^^lered 
by  the  agent  by  the  name  of  John  McOilvery;  a  patent  is  now 
apphed  for  b^  the  name  of  John  McGilVry— ^o  do»bt  existing 
as  to  the  identity  of  the  person,  I  entertain  no  doobt  as  to  the 
propriety  of  issiiing  the  patent  as  asked  for.  The  general  rale 
of  l^w  upon  this  subject  is,  if  the  real  name  and  ihe  suroame 
adopted  be  iekm  sonans,  although  differyng  in  prtbography,  it 
will  not  be  a  misnorper^  in  this  case,  the  sound  and  spelling 
do  not  vary  materially — ^not  more  than  would  frequently  occur 
when  a  citizen  of  the  United  States  undertakes  to  speU  the 
name  of  an  Indian.  The  inquiry  in  this  case  should  be  the 
same  as  in  the  preceding  one:  is  the  person  applying  for  the 
grant  the  same  individual  who  applied  to  the  agent  to  be  regis- 
tered? If  that  feet,  is  established,  nothing  remains  but  to  issue 
the  grant. 

I  can  see  i^othing  in  the  opinion  of  Mr.  Taney,  when  Attor- 
ney  General ,  conflicting  with  the  6ne  now  given.  la  that  caae^ 
and  in  the  case  to  which  he  refers,  the  names  were  not  only 
dissimilar  in  orthography  and  sound,  but  weie  in  &ct  generally 
known  as  distinct  and  different  names. 
I  am,  sir,  &c.,  &c., 

FELIX  GRUNDY. 

To  the  Secretary  op  War. 


'  PENSIONS  TO  WIDOWS  OF  SURGEONS  lit  THE  NAVY. 

The  widow  of  a  surgeon  in  the  nary  who  waa  commiawoiied  in  1811 » resignol 
in  1834,  reappointed  in  1827,  and  who  died  ia  the  service  in  1033^18  entitled^ 
in  respect  to  the  time  which  is  to  determine  its  amount,  to  a  pehsion  only  an- 
der  the  last  appointment,. 

Attorney  GhsNERix's  OrncB, 

June  1, 1839. 

Sir:  I  have  had  the  honor  to  receive  your  commonicatioa  of 
yesterday,  relative  to  the  pension  which  should  be  allowed  to 
the  widow  of  Doctor  James  Page,  late  a  aurgeon  in  the  navy 
of  the  United  States* 
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It  appears  thsrt  he  was  commissiotied  as  a  surgeon  in  the 
Davy  in  l&il;  that  he  resigned  in  1824;  was  reappointed  in 
1827;  and  died  in  the  naval  service  in  1832. 

His  widow  now  claims  a  pension, as  having  been  the  wife  of 
^  snrgeon  of>nu»e  thaa  twenty  years'  standing  in  the  navy. 
My  opitiioais,  that  sbets  not  entitled  to  a  pension  upon  the 
principle  set  «ip  by  her.  The  twd  commissions^  and  the  ser- 
vice iHider  tliem,  cannot  be  united  for  the  purpose  oi  justify- 
ing  a  daim  for  the  amoiint  elaimed  by  the  petitioner.  When 
he  vesigned  bis  fint  commission,  be  betiatne  a  private  citizen; 
and  had  ke  died  <iefore  his  second  appointment,  his  widow 
would  have  beei|  entitled  ia  no  pension  whatevet;  and  it  is 
i^nly  by  vintue  of  his  seeond  commission  that  she  is  entitled  to 
apoistoa'atall;  khdyin  my  judgment,  the  law  will  not  war- 
tant  the  taking  into  vie'w  his  services  uijider  the  first  commis- 
sion in  computing/the  .time  which  is  to  determiiaie  the  amount 
<»f  the  pensionrof  his  widow.  Therefore,  it  seems  to  me  she  is 
entitled  to^  pension  as  this  widow  of  a  sui^eon  who  was  com- 
mis^oaed  in  1827  and  died  in  18^,  - 
I  am,  sir,  d^^.,  dbcl, 

FELIX  GRUNDY. 

To  the  SEC^srART  o9  the  Navt. 


PHINTING  FOR  THE  TREASURY  DEPARTMENT,      . 

Yhe  person  entitled  to  the  printing  of  the  Treasury  Department,  generally,  under 
the  late  biddings,  should  execute  all  the  printing  required  by  it,  whether  ok 
paper  op  parchment^  notwtthstandiBg  the  terror  of  the  clerk  in  erroneously 
jstatiog  lo  the  bidder  idr  paiduni^Dt  that  his  bid  for  the  printing  of  it  was  ac- 
cepte$L  '      ,  . 

NA«HVitiL«,  July  17,  1839. 
Scr:  I  have  the  honor  to  acknowledge  ihe  receipt  of  yours 
of  the '8th  i^Stani,  enclosing  a^ta^ement  of  fitcts,  upon  which 
tny  opinion  is  asked  in  relation  to  certain  questions  which  have 
arisen  under  the  act  of  the  3d  of  March  last,  requiring  the 
printing,  stationery,  and  binding  necessary  for  each  of  the  ex- 
ecutive departments  to  be  furnished  by  contract^  and  that  pro- 
posals for  ibe  same  be  advertised  for* 
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The  main  design  of  Congress,  it  seems  to  me,  cannot  be  mis- 
understood. The  language  employed  is  ckar  and  explicit^ 
and  the  advertisement  inviting  proposals  to  be  made  9epar€Uefy 
for  printing,  sti^tionery,  and  hindingi  was  veil  eaksulated  U> 
carry  the  law  >into  effect,  i  cannot  discover^  fipom  any  hii^ 
guage  in  the  act,  an  imeiition  on  the  part  of  Congfeas  to  em- 
ploy more  than  ofae  printer  for  any  one  executive  department 
of  the  government.  We  are  not  at  liberty  to  presume  thai 
Congress  intended,  in  the  execution  of  the  law,  that  the  low- 
est possible  sum  for  which  any  portion  of  the  prvntiog  conld  be 
obtained  should  be  given  in  every  instance;  on  the  contrary, 
a  &ir  price  for  the  whole  of  the  pcintnig  of  a  department  was 
evidently  in  the  contempbtion  of  Congressf  and  the  true  mode 
of  ascertaining  what  bid  should  be-accepted  would  be  to  take 
the  aggregate  of  each  proposal,,  and  compare  it'  with  the  other 
bids,  and  in  that  way  ascertain  which  bid  {taking  all'the  print- 
ing together)  was  lowest  It  might  happen  that  a  printer 
would  not  undertake'  to  execute  apartiealiar  job  of  printing  al 
a  certain  price;  but,  if  united  with  another  job  at  a  given  price> 
he  might  be  witling  to  execute  it.  It  is  but  just  to  every  bid- 
der to  take  his  bid  and  every  part  of  it  together,  and  either  ac- 
cept or  reject  the  whole.  I  cannot  perceive  any  amthoiity ,.eveii 
in  the  head  of  a  department,  after  the  biddings  are  closed,  to 
withdraw  any  particular  item  from  the  influence  of  a  bid  inclu- 
ding it,  when  that  bid  is  lowest,  and  made  in  conformity  u> 
the  law  and  the  advertisement,  and  accepted  by  the  depart- 
ment. Entertaining  the  views  I  have  expressed,  I  am  joecessa- 
nly  brought  to  the  conclusion  that  the  person  entitled  to  the 
printing  of  the  Treasury  Department^  generally,  under  the  late 
biddings,  should  e:xecute  all  the  printing  required  by  the  de* 
partment,  whether  on  paper  or  parchment,  unless  something 
ean  be  foiind  in  the  case  to  take  it  out  of  the  operation  of  the 
principle  laid  down. 

The  reception  of  separate  bids  for  parchment  afone,  aUhough 
that  article  might  be  well  embraced  in  the  term  siaiianery,  could 
not  be  considered  as  including  the  printing  to  be  done  upon 
the  parchment,  any  more  xhaia  a  bid  to  furnish  paper  would 
entitle  the  bidder  to  the  printing  to  be  executed  on  it.  I  there- 
fore do  not  attacH  any  importance  to  the  circumstance  jobi 
named. 
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It  appears  iroai  your  communication  that,  from  misapprehen* 
sion  of  the  derk  attending  to  the  ^^  business,  in  supposing  that 
the  verbal  permbsion.  fpc  bids  alon^e  for  the  parchment  wiis  in- 
tended to  include  tiie  printing  of  it,  the  lowest  bidder  for  the 
parchmeni  was  informed  that  his  bid  for  the  printing  of  it  was 
accepted/*  ;  , 

This  enor  of  the  clerk  (Ibr  such  it  certainly  was)  can  have.no 
legal  effect  upon  the  question  now  before  me.  The,lav  and  ad« 
vertisemeiits  had  both  directed  bids  (o  be  made  separately  for 
siatioaery,  printing,  and  binding;  nor  was  there  any  authority 
to  detach  a.  particular  job  from  th^  great  mass  of  printing  to  be 
executed  for  the  departmeoU  Upoo^  the  whole,  I  am  unable 
Co. perceive  any  reason  which,  in  lav,  would  justify  the  de- 
paitmeat  in  causing  the  pridtitig  upon  the  parchment  to  be 
executed  by  any  others  than  the  general  printers  for  the  Treas- 
ttiy  Department.  . 

I  am,  sir,  &c.,  &c., 

.  FELIX  GRUNDY. 

To  ii^e  Segrbtarv  op  thb  Tbkabukv. 


THE  PRESIDENT  AND  THE  JlTDICrAJtY— PAYMENT  TO  WINNE- 

BAGOES. 

The  judiciary  cannot  anreet  the  execution  of  a  treaty  by  stopping  the  money 
designed  to  be  paid  under  it,  in  the  hands  of  the  agents  of  the  Executive. 

The  treaty  vith  the  Winnebagoes  provided  that  certain  payments  therein  stipu- 
lated to  be  made  should  be  made  by  the  President  of  the  United  States,  and 
with  which  the  judiciary  cannot  rightfully  interfei^e;  and  the  agents  appointed 
by  the  President  may  proceed  to  make  the  payments,  in  disregard  of  any 
writs  of  injuBCiion  which  the  judiciary  may  alljOW. 

Attorney  Gbneral^s  Office, 

Sefitefnber7jl839. 
Sir:  I  have  the  honor  to  acknowletlge  the  receipt  of  yours 
of  yesterday,  asking  my  opinion  upon  two  points  suggested  by 
the  Commissioner  of  Indian  Affairs  in  his  letter  of  the  6th  in- 
stant. The  first  point  relates  to  the  duty  of  the  government 
in  making  payments  to  the  Indians  of  mixed  blood,  under  the 
following  provision  in  the  treaty  of  the  1st  of  November,  1837, 
with  the  Winnebago  nation  of  I^diaus^  to  wit:  <^  2d.    To  pay. 
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under  the  dirtelion  of  the  PFesideiiXy  to  the  relations  and  friends 
of  said  Indians^  having  not  less  than  one  quarter  of  Winne* 
bago  bloody  one  hundred  thousand  dollars." 

This  is  a  treaty  stipulation— at  Itost  it  is  so  to  be  considered 
and  dieted  upon  according  to  the  practice  of  the  goTemment; 
and  the  payment  is  to  b^  made  under  the  direction  of  the  Pres- 
ident of  the  United  States.  The  parties  to  the  treaty  have 
agreed  that  the  President,  and  no  other  Hidividual,  (UDless- 
acting  under  his  authority^)  nor  any  other  branch  of  the  gov- 
ernment, shall  make  the  payment^  ot  interfere  in  the  mailing 
of  it.  The  payment  is  lo  be  the  act  of  the  President,  perform- 
^  necessarily  by  agents  of  his  Own  selection.  Should  the 
judiciary  attempt,  by  injunctK>n  or  otherwise,  to  prevent  the 
agents  of  the  Executive  from  making  the  payment  according 
to  the  directions  of  the  President,  it  would,  in  my  opinion,  be  a 
gross  usurpation  on  the  part  of  the  judiciary,  and  such  w  act 
as  ought  not  to  be  supposed  likely  to  occur.  It  appears  that 
the  proceedings  under  the  first  commission  created  under  this 
part  of  the  treaty  have  been  set  aside,  and  another  commission 
or  agency  raised  for  the  purpose  of  carrying  this  provision  ^f 
the  treaty  into  effect.  This  the  President  had  the  power  to 
do,  if,  in  his  judgment,  the  justice  of  the,  case  required  it;  nor 
can  the  decision  of  the  President  in  that  particular  be  revised 
or  reversed  by  the  judiciary.  Besides,  to  admit  that  the  judi- 
ciary can  arrest  the  execuiipn  of  a  treaty,  by  stopping  the  mo- 
ney designed  for  such  purpo^  in  the  hands  of  the  agents  of 
the  Executive,  w^o  are  employed  merely  to  hand  it  over  to 
the  persons  entitled,  would  be,  in  effect,  to  subject  the  govern- 
ment of  the  United  States  to  the  suitor  action  of  any  claimant 
who  might  believe  himself  entitled  to  any  portion  of  the  ipQuey^ 
A  principle  which  would  lead  to  consequences  so  illegal,  and 
80  destructive  to  the  regular  and  harmonious  operations  of  the 
government,  canriot  be. admitted. 

As  to  the  second  point — ^  whether,  if  such  a  writ  [injunc- 
tion] should  be  issued,  the  agents  of  the  government  should 
withhold  payment  under  it,  until  the  final  decree  of  the,  court 
was  made;  or  proceed  ^ith  the  payment,  according  to  the 
awards  of  the  commission?" 

I  am  clearly  of  opinion  that^  should  §ttch  writ  of  injunction 
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be  granted,  tfie  agents  s^hould  proceed  to  make  the  payments, 
notwithstanding  such  writ.  The  treaty"  makes  it  the  duty  of 
the  President  to  make  the  paymeikt;  m  this,  there  can  b6  no 
doubt.  The  treaty  can  only  be  fulfill^  by  making  it;  and,  in 
my  judgment,  no  court  has  the  power  to  interpose  its  order  to 
prevent  it. 

.    I  am,  sir,  &.C.,  &c,, 
•  FELIX  ORUNDY. 

To  the  Secretary  of  War. 


EXTRA  COMPENSATION^  OF  MESSENGERS  AND  WATCHMEN. 

The  chief  messenger  in  tjie  Treasury  t)epa£tment  is  not  entitled  to  compente- 
tion  overjuid  aboye  his  salary,  for  carrying  the  mails  of  the  several  offices  oc- 
cuf}ying  the  southeast  executive  building,  to  and  from  the  post  office;  but,  if 
he  be  required  to  furnish  a  horse  for  that  duty,  a  reasonable  (iomp^saiion  for 
that  should  be  ano-#ed. 

Nor  are  -wAtchmen  entitled  to  >xtra  compensation  for  labor  performed  in  the 
offices  during  the  day. 

All  sucli  claims  for  compensation  come  within  the  prohibitions  of  the  3d  section 
of  the^Bct  of  Congress  of  the  Sd  March,  18^  ;  upon  Which  the  view»of  th^ 
Attorney  General' were  given  in  his  opinion  of  4tk  April  hnL 

Attorney  General's  Oftice, 

September  9,1839. 

Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  the  fol- 
io v'ing  communication  from  you,  dated  the  28th  ultimo: 

"  I  have  the  honor  to  request  your  opinion  on  the  questions 
arising  on'tlie  following  cases:  The  chief  messenger  in  my 
office,  whose  salary  as  such  has  from  time  to  time  been  fixed 
by  the  general  civil  appropriation  acts  of  Congress,  has  also 
performed  the  duty  of  carrying  the  mails  to  and  from  the  post 
office,  of  the  several  offices  occupying  the  southeast  executive 
building,  and  for  which  services  he  received  a  compensation 
of  $250  per  annum.  To  perform  this  service,  he  was  requiied 
to  furnish  a  horse  at  his  own  expense. 

**  This  expense  of  $250  per  annum  has  airways  been  consid- 
ered as  one  of  the  cohtingencies.of  the  building,  and  has  been 
paid  out  of  the  appropriation  therefor. 

"As  it  is  doubtful  whether  this  latter  duty  could  be  perfonu- 
ed  by  the  messenger,  and  paid  for  out  of  tjfio  appropriation,  in 
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coDsequence.  of  the  restrictions  in  the.  3d  section  of  the  act  of 
the  3d  of  March  last,  your  opinion  is  requested  on  the  point. 

^^Again:  one  of  the  watchmen,  whose  duty  is  to  guard  the 
building  at  night,  and  for  whose  compensation  a  special  ap- 
propriation is  annudly  made,  is  during  the,  day  employed  in 
one  of  the  offices  of  the  department  as  a  laborer,  and  is  paid  for 
his  services  as  such,  out  of  the  contingen(  fund  of  that  office. 
Is  such  employment  and  payment  prohibited  by  the  section  of 
theact  referred  to? 

^^  In  both  of  these  cases,  the  items  on  which  the  amount  of 
the  several  contingent  appropriations  was  computed,  embraced 
carrying  the  mail  and  labor,  but  neither  of  them  is  specifically 
named  in  the  appropriation  bilL" 

The  first  case  pres^ented  by  this  communication  is  an  allow- 
ance of  two  hundred  and  fifty  doUaics  to  tho  chief  messenger 
of  your  department  for  bringing  and  carrying  letters  and  papers 
to  and  from  the  city  post  office.  In  the  first  place,  I  cannot 
perceive  any  reason  why  this  service  should  not  be  considered 
as  a  portion  of  the  services  for  which  a  salary,  is  allowed  by 
law  to  the  chief  messenger  of  your  office. 

I  further  consider  that  this  claind  for  compensation  comes 
clearly  within  the  prohibition  contained  in  the  3d  section  of  the  . 
act  of  Congress  of  March  3d  last,  making  appropriations  for  the 
civil  a,nd  diplomatic  expenses  of  the  government  for  the  present 
year. 

As  to  th^  hire  of  a  horse,  if  one  be  necessary  for  the  purpose, 
a  reasonable  compensation  should  be  made., 

As  to  the  second  case — that  of  the  watchman,  who  is  alsa 
employed  as  a  laborer  in  one  of  the  offices  during  the  day:  I 
would  remark,  that,  however  proper  it  might  be  to  except  this 
and  similar  cases  from  the  operation  of  the  law,  still  Congress 
must  make  the  exception;  for  I  do  not  consider  niyself  at  lib- 
erty, where  Congress  has  used  strong  and  comprehensive  Ian* 
guage,  to  except  cases  which  might  not  have  been  considered 
proper  exceptions  by  that  body,  ,had  their  opinion  been  taken 
distinctly  upon  them. 

'   In  conclusion,  I  b^  leave  to  refer  you  to  the  opinion  of  this 
oflice  of  the  4th  April,  1839,  as  containing  views  relative  to  the 
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constractioQ  of  the  3d  section  of  the  act  above  refened  to,  from 
which  I  feel  no  dispositioa  td  depart. 
I  ani;  sir,  &c.f  ioc, 

FELIX  GRUNDY. 
To  the  Secretart  of  the  Treasury. 


GUARANTIES  FOR  TRANSPORTING  THE  MAILS. 

Goannties  in  the  fonn  prescribed  by  the  department,  but  executed  with  the 
time  prior  to  which  the  contract  is.  to  be  ezeented  left  in  bladkf  is  not  a  legal 
compliance  with  the  law  requiring  guaruilies  to  be  made. 

^    A^rroRNEY  General^s  Office, 

September^  10, 1839. 

Sir:  I  have  the  honor  to  acknowled^  the  receipt  of  the  foU 
lowing  communication  of  yesterday's  date: 

'^  I  am  under  the  necessity  of  troubling  you  for  an  opinion 
upon  the  folbwing  point,  viz: 

"The  27th  section  of  the  post  office  law  of  1836  is  as  fol- 
lows, viz:  ^AndbeUfwiher  enacted,  That  every  proposal  for 
the  transportation  of  the  maU  shall  be  accompanied  by  written 
guaranty,  signed  <by  one  or  more  responsible  persons,  to  the 
effect  that  he  bt  they  undertake  that  the  bidder  or  bidders  will, 
if  his  or  their  bid  be  accepted,  enter  into  an  obligation,  in  such 
time  as  may  be  prescribed  by  the  Postmaster  General,  with 
good  and  sufficient  sureties,  to  perform  the  service  proposed. 
No  proposal  shall  be  con^i^ered,  unless  accompanied  by  such 
guaranty.  If,  after  the- acceptance  of  a  proposal,  and  notifica- 
tion  thfereof  to  the  bidder  or  bidders,  he  or  they  shall  fail  to 
enter  into  an  obligation  within  the  time  prescribed  by  the  Post- 
master General,  with  good  and  sufficient  sureties  for  the  per* 
ibrmance  of  the  service,  then  the  Postmaster  General  shall  pro- 
ceed to  contract  with  some  other  person  or  persons  for  the  per- 
formance of  the  said  service;  and  shall  forthwith  cause  the 
difference  between  the  amount  contained  in  the  proposal  so 
guarantied,  and  the  amount  for  which  he  may  have  contracted 
for  the  performance  of  said  service,  foj  the  whole  period  of  the 
pn^posal,  to  be  charged  up  against  the  said  bidder  or  bidders, 
and  his  or  their  guarantor  or  guarantors;  and  the  same  may  be 
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immediately  recovered  by  the  United  States  for  the  use  of  the 
Post  OflGice  Department,  in  an  action  of  debt  against  either  or 
all  of  the  said  persons/ 

*^  In  a  recent  advertisement  for  mail  proposals,  the  depart- 
ment prescribed  a  form  of  die  guaranty  as  follows,  viz: 

"  'The  undesigned  guaranty  that  ,  if  his  bid 

for  carrying  the  mail  from  to  be  accepted  by 

the  Postmaster  General,  shall  enter  into  an  obligation  prior  to 
the  day  of  March  next,  with  good  and  sufficient  sure- 

ties, to  perform  tlie  service  proposed. 

'<' Dated  1839/ 

'^Accompanying  a  regular  proposal,  a  guaranty  in  the  follow- 
ing form  was  received,  viz: 

'''The  undersigned,  John  Gordon  and  Washington  Rice, 
guaranty  that  Jesse.  Sharp  and  James  Murdlck,  if  their  bid  or 
bids  for  carrying  the  mall  for  any  contract  they  may,  offer, 
should  be  accepted  by  the  Postmaster,  G/Bueral,  shall  enter 
into  an  obligation  prior  to  .  ''  ^  with  good  and  sufficient 
sureties  to  perform  the  service  proposed. 

'JOHN  GORDON, 
'WASHINGTON  RICE. 

" 'WASHmoTON,  Augtuit  20>  1839.'  - 

"You  will  perceive  that  the  time  prior  to  which  tbe  contract 
is  to  be  executed  is  left  blank  in  this  guaranty. 

"  Is  this  omission  fatal  to  the  guaranty?  Or  could  an  action 
be  maintained  against  the  guarantor,  in  case  of  thedelinquency 
of  the  bidder,  notwithstanding  this  omission?'' 

My  opinion  i8>  that  the  guaranty  in  question  is  not  a  com* 
pliance  with  the  law  requiring  a  guaranty  to  be  made;  and,  of 
course,  the  bid  or  proposal  to  which  it  was  intended  to  apply 
should  be  disregarded,  as  though  no  guaranty  had  been  of> 
fered. 

I  am,  sir,  (kc.,&c., 

FELIX  GRUNDY. 

Td  the  Postmaster  General. 
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PENSIONS  TO  WIDOWS  OV  REVOLUTIONART  SOLDIERS. 

The  act  of  March  3, 1837,  and  the  joint  resolution  of  Jufyl,  1838,  have  so  far 
modified  the  act  of  1836,  that  widows  of  revoUitionary  soldiers,  who,  haring 
remarried,  are  again  widows,  irrespective  of  the  date  of  the  death  of  the  second 
husband,  or  whether  the  tecohd  husband  were  a  revolutionary,  soldier  or  not, 
are  entitled  to  half -pay;  provided^  -fftid  widows,  are  otherwise  entitUdto  the 
■ame.  ^.         -. 

Attorney  O^xeral's  OFFicfi, 

October  2, 1839. 

Sir:  In  answer  to  yours  of  the  26th  ultimo,  I  will  remark, 
that  I  have  examined  the  different  acts  of  Congress  in  relation 
to  the  pensions  provided  by  law  for  the  widows  of  the  officers 
and  soldiers  of  the  Revolution;  and  the  following  construction 
of  theni  seems  to  be  most  consonant  with  the  principles  of  law, 
and  the  intention  of  Congress  in  passing  them. 

The  3d  section  of  the  act  of  1836  is  as  follows:  «'That  any 
person  who  served  in  the  war  of  the  Revolution,  in  the  man- 
ner specified  in  the  act  passed  the  7tb  day  of  June,  1832,  enti- 
tled. '  An  act^supplementary  to  the  act  for  the  relief  of  certain 
surviving  officers  and  soldiers  of  the  Revolution,' have  died, 
leaving  a  widow  Whose  marriage  took  place  before  the  expira- 
tion of  the' last  period  of  his  service,  such  widow  shall  be  enti- 
tled to  receive,  during  the  time  she  may  remain  unmarried,  the 
annuity  or  pension  which  might  have  been  allowed  to  her  hus- 
band,, by  virtue  of  the  act  aforesaid,  if  living  at  the  time  it  was 


This  act  gave  the  pension  of  the  revolutionary  officer  or  sol- 
dier to  the  widow;  but  her  second  marriage  barred  the  claim,^it 
beiqg  the  intention  of  Congress  only  to  provide  for  her  while 
she  remained  the  widow  of  the  officer  or  soldier. 

On  the  3d  of  March,  1837,  Congress  made  the  following  pro- 
vision: ^'That  the  benefits  of  the  third  section  of  the  act  enti- 
tled <An  act  granting  half  pay  to  widows  and  orphans  ^heire 
their  husbands  and  fathers  have  died  of  wounds^  received  in 
the  military  service  of  the  United  States,  and  for  other  purposes,' 
approved  Uie  4th  day  of  July,  1836,  shall  not  be  withheld  from 
any  widow,  in  consequence  of  her  having  maiTied  after  the  de- 
cease of  Uie  husband  for  whose  services  aha  may  claim  to  be 


Digitized  by  VjOOQIC 


478  HON.  FELIX  GRUNDY 

Pensions  to   Widows  of  Revolationary  Soldiers. 

albwed  a  pension  or  annuity  under  said  act:  Brovidedy  That 
she  was  a  widow  at  the  time  it  v^as  passed." 

Thi$  annuls  the  disability  to  claim  produced  by  the  second 
marriage,  which  existed  under  the  former  law";  still,  to  entitle 
the  claimant  to  the  benefit  of  its  provi6ion>.8be  must  have  been 
a  widow  on  the  4th  of  July,  1836. 

On  the  7th  July,  1838,  the  following  joint  tesolution,  which 
liad  passed  both  Houses  of  Congress,  was  approved  by  the 
President  of  the  United  States:  ^^ Resolved  iif  the  Senate  and 
House  of  Representatives  of  the  United  States  in  Omgresa  as- 
sembledy  That  the  benefits  of  the  third  section  of  an  act  enti- 
tled ^An  act  granting  half  pay  to  widows  or  orphans,  where 
their  husbands  and  fathers  have  died  of  wounds  received  in 
the  military  service  of  the  United  States,  In  certain  cases,  and 
for  other  purposes,^  approved  the  4th  day  of  Jnly,  1836,  shall 
not  be  withheld  from  any  widow  whose  husband  has  died 
since  the  passage  of  the  said  act,  or  who  shall  hereafter  die,  if 
said  widow  shall  otherwise  be  entitled  to  the  same." 

In  placing  a  construction  upon  this  resolution^  and  deciding 
upon  the  class  of  individuals  to  be  embraced  by  it,  reference 
should  be  had  to  the  law  as  it  stood  when  this  resolution  was 
adopted.  The  wife  of  the  officer  or  soldier  was  provided  for 
by  the  act  of  1836.  if  he  had  died  before  the  passage  of  the 
law,  and  she  remained  a  widow  at  the  passage  of  the  act. 

Also,  by  the  act  of  1837,  those  widows  were  provided  for  who 
had  married  again,  provided  the  second  husband  had  died  be« 
fore  the  passage  of  the  act. 

The  resolution  was  then  passed,  which  repeals  or  annuls  all 
former  restrictions  as  to  the  time  of  the  death  of  the  husband; 
and  the  only  doubt  which  can  be  raised  is,  whether  the  death 
of  the  husband  referred  to  in  the  resolution  is  to  be  confined  to 
the  revolutionary  officer  or  soldier,  or  any  other  husband  to 
whom  the  widow  of  the  officer  or  soldier  may  have  been  mar- 
ried after  the  decease  of  the  former  husband,  who  was  an  offi- 
cer or  soldier  of  the  Revolution? 

As  the  act  of  1837  had  removed  the  objection  to  the  second 
marriage,  and  allowed  the  pension  to  the  widow,  although  she 
had  married  again,  provided  she  was  a  widow  on  the  4th  of 
Jttly^  1836;  and  as  the  resolution  nmovea  the  impediments  as 
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to  the  tirae  of  the  death  of  the  husband — I  think  a  just  con- 
struction of  the  resolution,  when  taken  in  conneifion  with  the 
former  acts,  will  embrace  the  widows  of  revolutionary  officers 
and  soldiers  who  married  the  second  time,  whenever  they  shall 
again  become  Widows . ' 

i  bm,  sir,  &c.,dtc., 

FELIX  GRUNDY. 
To  the  Sbcretart  or  War. 


EXPENSES  OP  REPAIRS  AM)  STJPPLIeIs  POU  COAST  StTRVEY. 
•  .  - 

The  costs  of  repairs  and  supplies  fturnished  to  certain  Teasels  employed  by  the 
President  in  prosecuting  the  coast  sunrey»  mast  fall  upon  the  appropriation 
made  by  Congress  for  the  sunrey  of  the  coast. 

Yet,  if  vessds  are  deodledfrom  the  naVy  or  flromthe  rerenue  serriee  for  tempo* 
rary  aervice  in  the  eoast  surrey,  they  may^be  repaired^  from  funds  provided 
bjr  Congress  for  the  branch  of  the  public  sendee  to  which  such  Tessels  proper- 
ly belong. 

Attornst  General's  Offiob, 

October  12, 1839. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your 
communication  referring  to  this  office^  bjr  direction  of  the  F^si- 
dent^  the  inquiry  whellier  the  cost  of  repairs  and  supplies  fur- 
nished to  certain  vessels  in  the  coast  survey>  and  which  have 
been  purchased  for  that  special  purpose,  is  properly  chargeable 
upon  the  naval  appropriation,  or  upon  the  appropriation  for  the 
coast  survey? 

In  answering  this  inquiry,  I  will  remark,  that  as  there  is  a 
navy  of  the  United  States  in  existence,  consisting  of  a  con- 
siderable  number  of  vessels,  for  which  repairs  and  supplies  are 
from  time  to  time  required;  and  as  there  is  an  annual  appro-^ 
priation,  founded  upon  estimates  of  the  Navy  Department, 
made  by  Congress,  for  the  support  and  maintenance  of  the 
navy, — the  fund  thus  appropriated  for  this  particular  object 
cannot  be  expended  on  other  objects,  or  for  other  purposes,  un- 
less Congress  shall  have  authorized  it  to  be  done. 

The  vessels  referred  to  form  no  part  of  the  navy  of  the  Uni- 
ted States;  they  are  not  uxider  the  direction  and  control  of  the 
Secretary  of  the  Navy,  and^  of  course^  their  repairs  and  sup- 
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plies  wer^  not  included  in  bis , estimate  laid  before  Congress, 
and  are  not,  therefore^  embraced  in  that  appropriation.  As  to 
the  vessels  which  belong  to  and  form  a  part  of  the  n&vy,  and 
which  may  be  emplayed  in  the  coast  survey,— these,  cansti- 
tiiting  a  part  of  the  navy  of  the  United  States,  are  included  in 
the  estimate  and  appropriatio;i,  and  their  repairs  and  supplies 
are  properly  chargeable  upon  the  navy  fund. 

As  to  the  vessels  belonging  to  the  revenue^cutter  service, — 
these  are  under  the  immediate  direction  and  control  of  the  Sec- 
retary  of  the  Treasury;  they  are  supported  out  of  the  accruing 
revenue;  and  when  they,  or  any  part  of  them,  are  engaged  in 
the  coast  survey,  th^ir  repairs  and  supplies  are  furnished  in  the 
same  manner  as  though  they  were  employed  in  the  discharge 
of  their  ordinieLry  duties.  Thi;s  is  proper;  because  they  are  lia- 
ble to  be  withdrawn  from  tl^e  coast  survey  whenever,  in  the 
opinion  of  the  Secretary  of  the  Treasury >  the  revenue  service 
may  require  it.  Still,  it  would  not  be  proper  to  support  the 
vessels  which  exclusively  belong  to  the  coast  survey  in  the 
same  way,  because  there  is  n0  law  authorizing  it,  as  there  is  in 
the  case  of  the  revenue  cutters. 

Unless  there  be  something, in  the  acts  of  Congress  author- 
izing and  directing  the  coast  survey,  which  will  change  the 
foregoing  view  of  the  subject,  the  expense  of  repairing  and  sup- 
plying the  vessels  referred  to  must  fall  upop  (tie  appropriation 
made  by  Congress  for  the  survey  of  the  coast,  as  there  is  no 
other  appropriation  from  which  it  can  be  tal^en. 

The  act  of  the  lOth  of  February ,  1807,  entitled  "An  act  to 
provide  (or  surveying  the  coasts  of  the  United  States,*'  author- 
izes no  such  diversion  of  the  funds  appropijated  for  the  naval 
service,  or  any  other  service.  The  3d  section  of  that  act,  which 
is  the  only  part  of  it  which  has  any  relation  to  the  subject,  only 
authorizes  the  President  "  to  employ  such  of  the  public  vessels 
in  actual  service  as  he  may  judge  expedient  in  forwarding  the 
survey  of  the  coa^."  This  authority, necessarily  carries  with 
it  the  further  power  to  keep  those  vessels  in  such  a  condition, 
both  as  to  repairs  and  supplies>  as  will  render  them  useful  in 
accomplishing  the  object  which  Congress  had  in  view  in  regard 
to  the  coast  survey;  but  this  must  be  done  out  of  the  funds 
provided  by  Congress  for  that  branch  of  the  public  service  to 
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which  sQch  vessels  pfoperly  belong.  In  &ct,  Congress  had  at 
that  very  session,  and  has  at  every  session  since,  provided  for 
the  repairs  and  supplies  of  all  the  vessels  belonging  to  the  navy 
in  actual  service,  whatever  their  particular  employment  might 
be.  But  I  cannot  discover  in  the  act  any  authority  to  apply 
any  portion  of  the  n^vy  appropriation  for  the  repairs  and  sup- 
plies of  vessels  not  belonging  to  the  navy,  nor  under  the  con- 
trol of  the  head  of  that  department. 

The  act  of  the  10th  of  July,  1832,  entitled  ^'  An  act  to  carry 
into  effect  the  act  to  provide  for  a  survey  of  the  coast  of  the 
United  States,"  only  revives  the  act  of  the  10th  of  February, 
1807,  and  can  have  no  effect  upon  its  construction.  My  opin- 
ion upon  the  whole  subject  is,  that  the  cost  of  repairs  and  sun- 
plies  of  the  vessels  specially  provided  for  the  coast  survey  can- 
not be  taken  from  the  navy  appropriation  for  the  coast  survey. 
I  am  aware  that  apprehensions  are  entertained  that  the  pro- 
gress of  the  coast  survey  may  be  impeded,  unless  means  to 
carry  it  on  can  be  supplied  from  some  other  fund  than  the  coast 
survey  appropriation.  This  evil,  if  likely  to  occur,  would  not 
change  the  law;  and  Congress  can  prevent  it  by  its  eaily  action 
<m  the  subject.  , 

I  am,  sir,  &c.,  &c., 

FELIX  GRUNDY, 
To  the  Secretary  of  the  Treasury^ 


CONTINGENT  EXPENSES  OP  PENSION  AGENTS. 

Agents  for  paying  pensions  are  entitled  to  have  their  necessary  contingent  ex> 
penses  allowed,  notwithstanding  the  act  of  April  20,  183G;  as  the  prohibitions 
of  that  act  may  be  well  satisfied  by  stopping  payment  of  the  two  per  centum 
commissions  which  had  been  theretofore  allowed  for  disbursing  pension 
moneys. 

Attorney  General's  Office, 

Ociober  12, 1839. 

.  Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  youn 

of  the  9th  instant,  enclosing  a  letter  from  the  Commissioner  of 

Pensions,  stating  two  cases  upon  which  my  opinion  is  asked* 

1.  Robert  King,  pension  agent  at  Enoxville,  Tennessee, 

charges  for  stationery,  printing  blanks,  &c.,  for  the  use  of  the 

Yoh.  111—^1 
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agency,  the  sum  of  $333  75;  from  June,  1834,  to  May,  1838, 
inclusfve;  in  support  of  which,  he  has  produced  the  necessary 
vouchers. 

2.  B.  M.  Lowe,  pension  agent  at  Hnntsville,  Alabama, 
charges  for  the  transportation  of  $9,000  in  specie  from  Ponto- 
toc, in  Mississippi,  to  Hnntsville,  Alabama,  the  sum  of  $75 f 
and  $37,  the  amount  of  discount  on  a  Treasury  warrant  on 
Pontotoc  for  $3,137.  These  accounts  (except  the  last  item  in 
Mr.  Lfowe's  account,  which  requires  some  explanation)  the 
Commissioner  of  Pensions,  in  his  letter,  says  are  no  doubt 
correct;  and  according  to  the  former  practice  in  such  cases, 
would  be  paid.  The  question  arising  upon  these  feicts,  and 
presented  for  my  opinion,  is,  whether  the  act  of  Congress  ap- 
proved the  20th  of  April,  1836,  entitled  ^^  An  act  to  prescribe 
the  mode  of  paying  pensions  heretofore  granted  by  the  United 
States,"  forbids  the  payment  of  these  claims? 

The  act  upon  which  this  question  arises  is  in  the  following 
words:  "That  all  laws  and  parts  of  laws  authorizing  or  requir- 
ing the  Bank  of  the  United  States  or  its  branches  to  pay  any 
pensions  granted  under  the  authority  of  the  United  States, 
shall  be,  and  the  same  are  hereby,  repealed;  and  such  pay- 
ments shall  be  hereafter  made  at  such  times  and  places,  by 
such  persons  or  corporations,  and  under  such  regulations,  as 
the  Secretary  of  War  may  direct;  but  no  compensation  or  allow- 
ance shall  be  made  to  such  persons  or  corporations  for  making 
such  payments,  without  authority  of  law." 

In  order  to  determine  the  proper  construction  of  this  act,  it 
will  be  necessary  to  recur  to  those  circumstances  in  which  it 
had  its  origin. 

It  appears  that,  prior  to  the  establishment  of  thn  Bank  of  the 
United  States  in  1817,  the  pensioners  were  paid  by  the  com- 
missioners of  loans,  who  received  two  per  centum  on  all  sums 
disbursed  by  them.  After  the  establishmeut  of  the  Bank  of 
the  United  States,  the  pensioners  were  paid,  without  charge  to 
the  United  States,  by  that  bank  and  its  branches,  except  in 
places  where  no  branches  had  been  established;  and  in  those 
{daces  the  agents  were  allowed  two  per  centum  on  all  sums 
disbursed;  and  their  accounts  were  paid  for  contingent  ex- 
penses, such  as  stationery,  printing,  traofiportatiDn  of  spe- 
cie, &c. 
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Such  was  the  usage  warranted  by  law^  wheii  Congress 
passed  the  act  of  April  20,  1836.  This  act  dispenses  with  the 
agency  of  the  Bank  of  the  United  States,  and  provides  *Hhat 
the  Secretary  of  War  shall  thereafter  make  the  payments  by 
such  persons  or  corporations,  and  under  such  regulations,  as 
he  may  direct;  but  no  compensation  or  allowance  shall  be 
made  to  such  persons  or  corporations  for  making  such  pay- 
ments, without  authority  of  law." 

It  should  be  here  remarked,  that  the  commissioners  of  loans 
had  received  two  per  centum  on  the  sums  paid  out  by  them  to 
pensioners  pripr  to  the  yeftr  18L7;  and  all  other  agents  alter 
that  time,  except  the  United  States  Bank  and  its  branches,  re- 
ceived the  same  compensatibn.  Ai^d,  in  addition,  their  ac- 
counts for  stationery,  printing,  &c.,  were  paid. 

These  terms,  ''no  compensation  or  allowance,"  may  well 
be  satisfied  by  making  them  operate  upon  the  two  per  centum 
which  had  been  previously  allowed  to  the  pension  agents.  To 
make  this  provision  extend  to  a  prohibition  of  the  reimburse- 
ment of  moneys  actually  .expended,  for  the  use  of  the  govern- 
ment)  would  be,,  as  it  seems  to  me,  doing  violence  to  the  lan- 
guage enCiployed  in  the  act,  and  by  construction  enlarging  its 
prohibitions,  so  as  to  do  injustice  to  individuals  engaged  in  the 
discharge  of  a  meritorious  public  service.  It  is  not  to  be  be- 
lieved that  Congress  intended,  that  such  should  be  the  effect  of 
any  act  passed  by  that  body;  on  the  contrary,  a  fair  construc- 
tion of  that  act,  deduced  firom  its  history  and  its  language,  is, 
that  no  compensation  or  allowance  shall  be  made  for  the  per- 
sonal services  of  a  pension  agent.  But  the  payment  of  neces- 
sary contingent  expenses  is  not  prohibited. 

It  will  be  perceived  that  I  have  not  taken  into  view  the  last 
item  of  Mr.  Lowe's  account,  because  the  Commissioner  of  Pen- 
sions expressed  the  opinion  that  some  further  explanation  rela- 
tive to  that  item  ought  to  be  given  by  Mr.  Lowe. 

Agreeably  to  the  foregoing  opinion,  the  account  of  Mr.  King 
should  be  paid,  and  also  the  first  (of  $75)  in  the  acpount  of  Mr. 
Lowe. 

I  am^sir^  d&c,  &c., 

FELIX  GRUNDY. 

To  the  Sbcrbtary  of  War. 
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CASE  OF  THE  AMISTAD-SURRENDER  UNDER  TREATY  WITH 

SPAIN. 

The  schooner  Amistad,  a  Spanish  vessel,  having  cleared  from  one  Spanish 
port  bound  to  another,  with  regular  papers  and  a  cargo  of  merchandise  and 
slaves;  and  whilst  at  sea,  being  subjected  to  the  control  of  the  negroes  on 
board,  by  their  rising  upoii  the  whites  and  killing  the  captain,  his  servanty 
and  two  of  his  seamen,  and  assuming  pommand  with  a  view  to  carry  the 
vessel  to  the  coast  of.  Africa,  but  failing  in  that  object  through  the  contrivance 
of  two  white  Spaniards  who  run  her  near  to  the  coast  of  the  United  States, 
where  she  was  taken  by  a  vessel  of  the  United  States  and  sent  into  New  Lon- 
don for  examination  and  sUoh  proceedings  as  the  law  of  nations  warranted 
and  required;  and  being  demanded,- with  the  negroes,  by  the  Spanish  minis- 
ter, under  the  ninth  article  of  the  treaty  of  October  27,  1795,  between  Spain 
and  the  United  States — decided,  that  the  case  is  within  said  ninth  article  of 
the  said  treaty,  and  that  the  vessel  and  cargo  be  restored  to  the  ownertT,  as  fkr 
as  practicable,  entire 

The  President  is  kdvised  to  issue  his  order  to  the  marshal,  in  whose  custody 
the  vessel  and  cargo  are,  to  deliver  the -same  to  such  persons  as  may  be  de- 
signated by  the  Spanish  minister  to  receive  them. 

Attorney  General^s  Office, 

November^  1839. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  yours 
of  the  24th  of  September,  in  which,  by  direction  of  the  Pres- 
ident, you  refer  to  this  office  the  letter  of  the  Spanish  minister 
of  the  6ih  September,  addressed  to  you;  also,  the  letter  of  Seth 
P.  Staples  and  Theodore  Sedgwick,  jr.,  esqrs.,  who  have  been 
engaged  as  counsel  for  the  negroes  taken  on  board  the  schooner 
Amistad,  addressed  to  the  President  of  the  United  States,  and 
asking  my  opinion  upon  ihe  different  legal  questions  presented 
by  these  papers. 

I  have  given  to  the  subject  all  the  consideration  which  its 
importance  demands;  and  now  present  to  you,  and  through  you 
to  the  President,  the  result  of  my  reflections  upon  the  whole 
subject. 

The  following  is  the  statement  of  facts  contained  in  your 
communication:  "That  the  Amistad  is  a  Spanish  vessel;  was 
regularly  cleared  from  Havana,  a  Spanish  port,  to  Guanaja,  in 
the  neighborhood  of  Puerto  Principe,  another  Spanish  port; 
that  her  papers  were  regular;  that  the  cargo  consisted  of  mer- 
chandise and  slaves,  and  was  duly  manifested  as  belonging  to 
Don  Jose  Ruiz  and  Don  Pedro  Montes;  that  the  negroes,  after 
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being  at  sea  a  few  days,  rose  upon  the  white  persons  on  board; 
that  the  captain,  his  sUve,  and  two  seamen,  were  killed,  and 
the  vessel  taken  possession  of  by  the  negroes;  that  the  two 
white  Spaniards,  after  being  wounded,  were  compelled  to  assist 
in  navigating  the  vessel,  the  negroes  intending  to  carry  her  to 
the  coast  of  Africa;  that  the  Spaniards  contrived,  by  altering  the 
course  of  steering  at  night,  to  keep  her  on  the  coast  of  the 
United  States;  that,  on  seeing  land  oflf  New  York,  they  came 
to  the  coast,  and  some  of  the  negroes  landed  to  procure  water 
and  provisions;  that,  being  on  the  point  of  leaving  the  coast, 
the  Amistad  was  visited  by  a  boat  from  Captain  Gedney's  ves- 
sel; and  that,  one  of  the  Spaniards  claiming  protection  from  the 
officer  commanding  the  boat,  the  vessel  and  cargo,  and  all  the 
persons  on  board,  were  sent  into  New  London  for  examination, 
and  such  proceedings  as  the  law  of  nations  and  of  the  United 
States  warranted  and  required. ' ' 

In  the  intercourse  and  transactions  between  nations,  it  has 
been  found  indispensable  that  due  faith  and  credit  should  be 
given  by  each  to  the  official  acts  of  the  public  functionaries  of 
others.  Hence  the  sentences  of  prize  courts  under  the  law  of 
nations,  or  admiralty  and  exchequer  or  other  revenue  courts  un- 
der the  municipal  law,  are  considered  as  conclusive,  as  to  the 
proprietary  interest  in,  and  title  to,  the  thing  in  question;  nor 
can  the  same  be  examined  into  in  the  judicial  tribunals  of 
another  country.  Nor  is  thi^  confined  to  judicial  proceedings. 
The  acts  of  other  officers  of  a  foreign  nation,  in  the  discharge 
of  their  ordinary  duties,  are  entitled  to  the  like  respect.  And 
the  principle  seems  to  be  universally  admitted,  that  whenever 
power  or  jurisdiction  is  delegated  to  any  public  officer  or  tribu- 
nal, and  its  exercise  is  confided  to  his  or  their  discretion,  the 
acts  done  in  the  exercise  of  that  discretion,  and  within  the  au- 
thority conferred,  are  binding  as  to  the  subject-matter.  And 
this  is  true,  whether  the  officer  or  tribunal  be  legislative,  exec- 
utive, judicial,  or  special.  (Wheaton's  Elements  of  Interna- 
tional Law,  121;  6  Peters,  729.) 

Were  this  otherwise,  all  confidence  and  comity  would  cease 
to  exist  among  nations;  and  that  code  of  international  law 
which  now  contributes  so  much  to  the  peace,  prosperity,  and 
harmony  of  the  world,  would  no  longer  regulate  and  control 
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the  conduct  of  nations.  Besides,  in  this  case,  were  the  gov- 
ernment of  the  United  States  to  permit  itself  to  go  behind  the 
papers  of  the  schooner  Amistad,  it  would  place  itself  in  the 
embarrassing  condition  of  judging  upon  the  Spanish  laws,  their 
force,  their  effect,  and  their  application  to  the  case  under  con- 
sideration. 

This  embarrassment  and  inconvenience  ought  not  to  be  in- 
curred; nor  is  it  believed  a  foreign  nation  would  look  with  com- 
posure upon  such  a  proceeding,  where  the  interests  of  its  own 
subjects  or  citizens  were  deeply  concerned.*  In  addition  to 
this,  the  United  States  would  necessarily  place  itself  in  the 
position  of  judging  and  deciding  upon  the  meaning  and  effect 
of  a  treaty  between  Spain  and  Great  Britain,  to  which  the 
United  States  is  not  a  party.  It  is  true,  by  the  treaty  between 
Great  Britain  and  Spain,  the  slave  trade  is  prohibited  to  the 
subjects  of  each ;  but  the  parties  to  this  treaty  or  agreement  are 
the  proper  judges  of  any  infraction  of  it,  and  they  have  created 
special  tribunals  to  decide  questions  arising  under  the  treaty; 
nor  does  it  belong  to  any  other  nation  to  adjudicate  upon  it,  or 
to  enforce  it.  As,  then,  this  vessel  cleared  out  from  one  Span- 
ish port  to  another  Spanish  port,  with  papers  regularly  authen- 
ticated by  the  proper  officers  at  Havana,  evidencing  that  these 
negroes  were  slaves,  and  that  the  destination  of  the  vessel  was 
to  another  Spanish  port,  I  cannot  see  any  I6gal  principle  upon 
iVhich  the  government  of  the  United  States  would  be  author- 
ized to  go  into  an  investigation  for  the  purpose  of  ascertaining 
whether  the  facts  stated  in  those  papers  by  the  Spanish  officers 
are  true  or  not.  Suppose,  however,  that  the  evidence  contained 
in  these  papers  should  not  be  entitled  to  all  the  effect  I  have 
given  it:  would  that  change  or  alter  the  course  which  should 
be  pursued  by  the  government?  I  think  it  would  not;  and  a 
reference  to  the  principles  of  international  law,  as  approved  and 
sanctioned  by  our  own  judicial  tribunals,  will  clearly  show  it. 

In  the  case  of  the  Antelope,  (10  Wheaton,  66,)  this  subject 
was  fully  examined,  and  the  opinion  of  the  Supreme  Court  of 
the  Uiiited  States  establishes  the  following  points: 

"1.  That,  however  unjust  and  unnatural  the  slave-trade 
may  be,  it  is  not  contrary  to  the  laws  of  nations. 

''  2.  That,  having  been  sanctioned  by  the  usage  and  con. 
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sent  of  almost  all  civilized  nations^  it  could  not  be  pronounced 
illegal,  except  so  far  as  each  nation  may  have  made  it  so  by  its 
own  acts  or  laws;  and  these  could  only  operate  upon  itself^  its 
own  subjects,  or  citizens.  And^  of  course,  the  trade  would 
remain  lawful  to  those  whose  government  had  not  forbidden  it. 

<^3.  That  the  right  of  bringing  in  and  adjudicating  upon  the 
case  of  a  vessel  charged  with  being  engaged  in  the  slave  trade^ 
even  where  the  vessel  belongs  to  a  nation  which  has  prohibited 
the  trade,  cannot  exist.  The  courts  of  no  country  execute  the 
penal  laws  of  another,  and  the  course  of  the  American  govern- 
ment oa  the  subject  of  visitation  and  search  would  decide  any 
case  in  which  that  right  had  been  exercised  by  an  American 
cruiser  on  the  vessel  of  a. foreign  nation  not  violating  our  mu- 
nicipal laws;  against  the  captors. 

<'It  follows,  that  a  foreign  vessel  engaged  in  the  African 
slave-trade,  captured  on  the  high  seas  in  time  of  peace  by  aa 
American  cruiser,  and  brought  in  for  adjudication,  would  be 
restored." 

The  opinions  here  expressed  go  far  beyond  the  present  case; 
they  embrace  cases  where  the  negroes  have  never  been  within 
the  territorial  limits  of  the  nation  of  which  the  claimant  is  a 
citizen.  In  this  case,  the  negroes  were  in  the  island  of  Cuba, 
a  portion  of  the  diminions  of  Spain ;  they  were  there  recognised 
and  treated  as  property  by  the  Spanish  authorities  of  the  island; 
and,  after  this,  in  their  transmission  from  the  port  of  Havana 
to  another  Spanish  port,  the  occurrence  took  place  which  has 
given  rise  to  this  investigation.  This  vessel  was  not  engaged 
in  the  slave-trade;  she  was  employed  lawfully  in  removing  these 
negroes,  as  slaves,  from  one  port  of  the  Spanish  dominions  to 
another,  precisely  in  the  same  way  that  slaves  are  removed  by 
sea  from  one  slave  State  to  another  in  our  own  country.  I 
consider  the  facts  as  stated  (so  far  as  this  government  is  con- 
cerned) as  establishing  a  right  of  ownership  to  the  negroes  in 
question  in  the  persons  in  whose  behalf  the  minister  of  Spain 
has  made  a  demand  upon  the  government  of  the  United  States. 

Under  the  statement  of  facts,  another  inquiry  which  presents 
itself  is,  What  power  does  the  government  of  the  United  States 
possess^  or  what  jurisdiction  has  it,  for  the  purpose  of  trial  and 
{Ninisliment,  over  the  persons  of  these  men  of  colpr^  who  are 
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charged  with  having  risen  uf)on  the  captain  and  crew,  and  mur- 
dered the  captain  and  part  of  the  crew,  and  took  the  vessel  under 
their  own  control? 

If  these  acts,  according  to  the  principles  of  international  law^ 
or  under  the  acts  of  the  Congress  of  the  United  States,  consti* 
tute  or  amount  to  piracy,  then  jurisdiction  to  try  and  punish 
belongs  to  the  United  States. 

The  question  arises,  Do  these  acts  constitute  piracy  ? 

^'  Piracy  is  defined  to  be  the  offence  of  depredating  on  the 
seas  without  being  authorized  by  any  sovereign  State,  or  with 
commissions  from  different  sovereigns  at  war  with  each  other.'* 
^^ Pirates  being  the  common  enemies  of  all  mankind,  and  all 
nations  having  an  equal  interest  in  their  apprehension  and  pun 
ishment,  they  maybe  lawfully  captured  on  the  high  seas  byth^ 
armed  vessels  of  any  particular  State,  and  brought  within  its 
tenitorial  jurisdiction  for  trial  by  its  tribunals."  (Wheaton'» 
Elements  of  International  Law,  p.  113.) 

Chancellor  Kent,  in  his  Commentaries,  (vol.  1,  p.  183,) 
says:  "Piracy  is  robbery,  or  a  forcible  depredation  on  the  high 
seas,  without  lawful  authority^  and  done  animo/tirandi,  and  in 
the  spirit  and  intention  of  universal  hostility.  It  is  the  same 
offence  at  sea  with  robbery  on  land;  and  all  the  writers  on  the 
law  of  nations,  and  on  the  maritime  law;  of  EJurope,  agree  in 
this  definition  ot  piracy.  Pirates  have  been  regarded  by  all 
civilized  nations  as  the  enemies  of  the  human  race,  and  the 
most  atrocious  violators  of  the  universal  law  of  socie^.  They 
are  everywhere  pursued  and  punished  with  death;  and  the 
severity  with  which  the  law  has  animadverted  upon  this  crime 
arises  from  its  enormity  and  danger,  the  cruelty  that  accom- 
panies it,  the  necessity  of  checking  it,  the  difficulty  of  detec- 
tion, and  the  facility  with  which  robberies  may  be  committed 
upon  pacific  traders  in  the  solitude  of  the  ocean.  Every  nation 
has  a  right  to  attack  and  exterminate  them,  without  any  decla- 
ration of  war;  for  though  pirates  may  form  a  loose  and  tempo- 
rary association  among  themselves,  and  re-establish,  in  some 
degree,  those  laws  of  justice  which  they  have  violated  with  the 
rest  of  the  world,  yet  they  are  not  considered  as  a  national  body, 
or  enlitled  to  the  laws  of  war,  as  one  of  the  community  of  na» 
tions.    They  acquire  no  rights  by  conquest^  and  the  law  of 
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nations^  and  the  municipal  law  of  every  country^  authorize  the 
true  owner  to  reclaim  his  property  taken  by  pirates,  wherever 
it  can  be  found ;  and  they  do  not  recognise  any  title  to  be  de- 
rived from  ap  act  of  piracy.  The  principle,  that  a  pircUis  et 
latronibus  capta  dominium  nan  mtUant,  is  the  received  opinion 
of  ancient  civilians  and  modern  writers  on  general  jurispru- 
dence; and  the  same  doctrine  was  maintained  in  the  English 
courts  of  common  law,  prior  to  the  great  modern  improvements 
made  in  the  science  of  the  law  of  nations." 

In  the  case  of  the  United  States  vs.  Smith,  (5  Wheaton,  153,) 
the  Supreme  Court  of  the  United  States  clearly  recognise  the 
foregoing  description  and  definitions  of  piracy;  and  state,  that 
the  defendant  in  that  case,  and  his  associates,  were,  at  the  time 
of  committing  the  ofience,.  freebooters  upon  the  sea,  not  under 
the  acknowledged  authority^  or  deriving  protection  from  the 
flag  or  commission  of  any  government;  and,  therefore,  the  de-* 
tendant  was  subject  to  trial  within  the  United  States.  From 
this  language  it  may  clearly  be  inferred  that,  had  the  vessel 
been  sailing  under  the  authority  and  flag  of  any  particular  gov- 
ernment, the  defendant  would  not  have  been  subject  to  trial  in 
any  court  of  the  United  States;  but  that  his  case  would  have 
been  exclusively  within  the  jurisdiction  of  the  tribunals  of  that 
state  under  whose  commission,  authority,  or  flag,  he  was  navi- 
gating his  vessel.  And  jn  the  case  of  the  United  Stales  vs. 
Palmer,  (3  Wheaton,  610,)  the  Supreme  Court  of  the  United 
States  expressly  decided  that  the  crime  of  robbery  committed 
by  a  perain  on  the  high  seas,  on  board  of  a  ship  belonging 
exclusively  to  subjects  of  a  foreign  state,  was  not  piracy  under 
the  act  of  Congress  approved  30th  of  April,.  1790,  and  was  not 
punishable  in  the  courts  of  the  United  States.  In  the  case 
now  before  me,  the  vessel  is  a  Spanish  vessel,  belonging  ex- 
clusively to  Spaniards,  navigkted  by  Spaniards,  and  sailing 
under  Spanish  papers  and  flag,  from  one  Spanish  port  to  an- 
other. It  therefore  follows,  unquestionably,  that  any  ofi'ence 
committed  on  board  is  cognizable  before  the  Spanish  tribunals^ 
and  not  elsewhere. 

These  two  points  being  disposed  of— 1.  That  the  govern- 
ment of  the  United  States  is  to  consider  these  negroes  as  the 
property  of  thejndividuals  in  whose  behalf  the  Spanish  minis- 
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ter  has  put  in  a  claim;  2.  That  the  United  States  cannot  pro- 
ceed against  them  criminally; — the  only  remaining  inquiry  is. 
What  is  to  be  done. with  the  vessel  and  cargo,  the  negroes  be- 
ing  a  part  of  the  latter? 

A  case  like  the  present  is  not  embraced  by  any  of  the  legal 
provisions  contained  in  the  different  act^  of  Congress,  so  as  to 
jnstify  this  government,  in  any  of  its  departments,  to  act  upon 
it  for  the  purpose  of  transporting  these  negroes  to  Africa.  In 
the  construction  of  the  different  acts  of  Congress  in  relation  to 
the  slave-trade,  it  is  to  be  observed  that  the  statutes  operate 
only  where  our  municipal  jurisdiction  might  he  applied,  con- 
sistently with  the  general  theory  of  international  law,  to  the 
^  persons  of  our  citizens,  or  to  foreigners  on  board  of  American 
vessels. — (1  Kent's  Commentaries,  182;  3  Wheaton,  610.) 

And  it  may  be  added,  that  those  acts  would  operate,  of 
course,  upon  all  persons  who  might  violate  them  within  the 
limits  of  the  United  States.  But  the  claimants  of  these  ne- 
groes have  violated  none  of  our  laws.  They  are  within  the 
limits  of  the  United  States,  to  be  sure,  with  their  own  consent; 
but  that  consent  resulted  from,  and  was  produced  by,  circum- 
stances so  imperious  and  overruUng  in  their <nature  as  to  have 
left  them  no  choice.  They  have  not  come  within  our  territo- 
ries with  the  view  or  intention  of  violating  the  laws  of  the 
United  States;  nor  had  they,  before  their  arrival  within  the 
waters  of  the  United  States,  been  guilty  of  any  infraction  ot 
them.  They  have  not  introduced  these  negroes  into  the  Uni- 
ted States  for  the  purpose. of  sale,  or  holding  them  in  servitude 
within  the  United  States.  So  far  from  any  illegal  intention  or 
design  to  violate  the  laws  of  the  United  States  being  establish- 
ed upon  the  claimant;,  the  case  clearly  shows  that  not  only  no 
violation  of  our  laws  has  been  committed,  but  no  such  viola- 
tion was  in  contemplation.  It  therefore  appears  to  me  that  this 
subject  must  be  disposed  of  upon  principles  of  international 
law,  and  the  existing  treaties  between  Spain  and  the  United 
States. 

It  would  scarcely  be  doubted  that,  under  the  laws  of  na- 
tions, property  rescued  from  pirates  or  robbers  by  a  vessel  be- 
longing to  a  friendly  power,  and  brought  into  a  port  of  that 
friendly  power,  would  be  restored  to  the  rightful  owners;  and 
this  without  any  treaty  stipulation. 
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The  9th  article  of  the  treaty  between  Spain  and  the  United 
States^  dated  27th  October,  1796,  (which  has  been  continued 
in  force  by  a  subsequent  treaty,)  is  as  follows:  '^  All  ships  and 
merchandise,  of  what  nature  soever,  which  shall  be  rescued 
out  of  the  hands  of  any  pirates  or  robbers  on  the  high  seas, 
shall  be  brought  into  some  port  of  either  state,  and  shall  be  de- 
livered to  the  custody  of  the  officers  of  that  port,  in  order  to  be 
taken  care  of,  and  restored  entire  to  the  true  proprietor,  as  soon 
as  due  and  sufficient  proof  shall  be  made  concerning  the  prop- 
erty thereof." 

This  makes  the  case  much  stronger  in  favor  of  the  Spanish 
claimants.  There  can  be  no  difference,  in  reason,  whether 
the  vessel  be  captured  on  the  high  seas,  or  within  our  own 
waters^  or  ports;  because,  if  captured  on  the  high  seas,  they 
are  to  be  brought  into  port,  and  delivered  into  the  custody  of 
the  appropriate  public  officers;  and  if  captured  after  having  al- 
ready  come  into  a  port,  they  should  be  treated  in  like  manner. 
It  therefore  seems  to  me  that  this  case  is  clearly  within  the 
spirit  and  meaning  of  the  9th  article,  and  that  the  vessel  and 
cai^o  should  be  restored  entire,  so-far  as  practicable. 

My  opinion  farther  is,  that  the  proper  mode  of  executing  this 
article  of  the  treaty  in  the  present  case,  would  be  for  the  Presi- 
dent of  the  Unitedi  States  to  issue  his  order,  directed  to  the 
marshal  in  whose  custody  the  vessel  and  cargo  are,  to  delivef 
the  same  to  such  persons  as  may  be  designated  by  the  Span* 
ish  minister  to  receive  them.  The  reasons  which  operate  in 
&vor  of  a  delivery  fo  the  order  of  the  Spanish  minister  are — 

1.  The  owners  of  the  vessel  and  cargo  are  not  all  in  this 
country,  and,  of  course,  a  delivery  cannot  be  made  to  them. 

8.  This  has  become  a  subject  of  discussion  between  the  two 
governments.  And,  in  such  a  case,  the  restoration  should  be 
made  to  that  agent  of  the  government  who  is  authorized  to 
make,  and  through  whom  the  demand  is  made. 

3.  These  negroes  are  charged  with  an  infraction  of  the 
Spanish  laws;  therefore,  it  is  proper  that  they  should  be  sur- 
rendered to  the  public  functionaries  of  that  government,  that, 
if  the  laws  of  Spain  have  been  violated,  they  may  not  escape 
punishment. 

4.  These  negroes  deny  that  they  are  slaves,    if  they  should 
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be  delivered  to  the  claimants,  no  opportunity  may  be  afforded 
for  the  assertion  of  their  right  to  freedom.     For  these  reasons, 
it  seems  to  me  that  a  delivery  to  the  Spanish  minister  is  the 
only  safe  course  for  this  government  to  pursue. 
I  have  the  honor,  &c.,  &c.y 

FELIX  GRUNDY. 
To  the  Secretary  op  State. 


RELIEF  WHERE  PERFORMANCE  OF  A  MAIL  COPn'RACT  IS  IM- 
POSSIBLE. 

Where  proposals,  in  the  usual  form,  for  the  transportation  of  the  mail  between 
certain  specified  points,  had  been  advertised  and  accepted  without  certain 
knowledge,  on  either  side,  that  the  condition  of  the  roads  wus  such  that 
coaches  could  pass  over  the  route,  and,  after  trial,  it  was  found  that  they  were 
not  such  as  to  permit  the  execution  of  said  contract,  according  to  its  terms — 
DECIDED,  that  the  contractor  be  released  from  further  obligations  under  it,  and 
that  he  receive  compensation  for  transporting  the  mail  by  steamboat,  dbc. 

Attorney  General's  Office, 

November  11,1839, 

Sir:  I  have  had  the  honor  to  teceive  your  communication 
relative  to  the  failure  of  Albert  Toby  to  perform  his  contract  for 
carrying  the  mail  ih  four-horse  post  coaches  from  Helena  to 
Little  Rock,  in  the  State  of  Arkansas. 

His  failure,  it  appears,  has  been  produced  by  no  want  of 
good  faith  or  energy  on  the  part  of  Toby,  but  by  circumstances 
wholly  beyond  his  control  or  that  of  the  Post  Office  Depart- 
ment, to  wit:  the  want  of  a  suitable  road  or  highway  over 
which  four-horse  post  coaches  could  pass  and  repass.  Of  the 
certainty  of  this  feet,  both  the  Post  Office  Department  and  the 
contractor  must  be  presumed  to  have  been  ignorant  (and  in  feet 
were  so)  until  after  the  contract  had  been  entered  into,  and  ex- 
perience tested  the  impossibility  of  fulfilling  its  stipulations. 
The  character  of  the  country,  too,  (it  having  been  but  recently 
settled,)  and  the  sparseness  of  its  population,  together  with  the 
circumstances  and  situation  of  the  parties,  all  afford  conclusive 
evidence  that  both  parties  entered  into  this  contract  without 
any  definite  knowledge  of  those  facts  which  subsequently  came 
to  light,  and  which  rendered  the  performance  of  the  contract 
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impracticable.  The  Post  Office  Department^  surely;  would 
never  have  made  a  public  advertisement  through  the  medium 
of  the  newspapers,  in  the  usual  form,  and  inviting  persons  to 
bid  for  carrying  the  mail  in  four-horse  post-coaches  between 
the  points  specified,  if  it  had  been  known  at  the  time  that  such 
a  service  was  impossible  of  performance.  And,  on  the  other 
hand,  the  fact  that  the  Post  Office  Department  did  issue  such 
a  notice  to  the  public,  without  qualification  or  explanation, 
was  a  weighty  reason  why  the  contractor  should  have  taken  it 
for  granted,  in  the  absence  of  personal  or  other  good  informa- 
tion to  the  cx)nirary,  that  the  proposed  contract  could  be  per- 
formed. It  appears,  then,  that  the  making  of  this  contract  was 
commenced  and  completed  without  certain  knowledge  of  the 
fact  that  it  could  not  be  performed.  I  say  certain  knowledge; 
because  it  appears  that,  before  the  final  completion  of  the  con- 
tract, doubts  began  to  be  entertained  relative  to  the  practica- 
bility of  its  performance;  which  doubts  gained  strength  in  pro- 
portion to  the  progress  of  the  information  of  the  parties,  and 
resulted  in  the  establishment  of  the  fact  which  has  created  the 
present  difficulty.  I  repeat,  then,  that  it  appears  conclusively 
that  the  present  embarrassment  in  this  case  has  proceeded  from 
a  mutual  want  of  information,  for  which  neither  can  be  prop- 
erly held  responsible;  and  in  relation  to  the  department,  it  must 
necessarily  act,  in  all  ordinary  cases  of  this  kind,  upon  the 
'representations  of  others,  and  especially  of  those  who  are  chiefly 
interested  in  the  establishment  of  the  route,  and  the  faithful 
performance  of  the  contract  for  carrying  the  mail  upon  it. 
Under  these  circumstances,  it  is  my  opinion  that,  upon  prin- 
ciples of  justice  and  equity,  the  contractor  in  this  case  is  enti- 
tled to  some  relief.  And  to  what  extent  I  consider  him  thus 
entitled,  I  will  now  proceed  to  state. 

It  is  my  opinion  and  advice  to  the  department,  that,  as  the 
contractor  has  already  thrown  up  the  contract,  he  should,  in 
pursuance  of  the  above  conclusions,  be  released  from  all  fur- 
ther obligations  under  it;  and  as  to  the  verbal  understanding 
to  transport  the  mail  by  steamboats,  it  never  was  legally  bind- 
ing. Tliat,  as  to  the  services  rendered  by  steamboat  convey- 
ance on  the  White  river,  in  substitution  of  the  contract  service, 
he  shall  receive  compensation  agreeably  to  the  contract,  and 
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nothing  more.  This  was  a  voluntary  service;  it  has  been  per- 
formed under  the  clear  understanding  of  both  parties  that  it 
was  in  lieu  of  the  contract  service^  and  at  the  same  price;  but 
I  am  of  opinion  that  Mr.  Toby  is  not  responsible  for  the  in- 
creased expense  which  the  department  has  to  pay  for  this  sub- 
stituted service,  and  that  it  ought  not  to  be  charged  to  Toby's 
account  as  a  damage  occasioned  by  his  failure. 

And^  lastly ;  I  do  not  perceive  that  the  department  can  take 
any  official  notice  of  the  agreement  or  partnership  between  the 
contractor  and  James  &,  Hanna;  and  that^  in  making  payments, 
Albert  Toby^  the  original  contractor,  and  the  only  individual 
who  is  responsible  to  the  department,  is  also  the  only  person 
to  whom  they  can  properly  be  made. 
I  am,  sir,  &c.,  &c., 

PEUX  GRUNDY. 

To  the  POBTMIBTBR  GENERAL. 
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INTEREST  Or^  STATE  STOCKS  HELD  IN  TRUST  FOR  CHICK- 

ASAWS. 

Interest  canhot  be  legally  daimed  upon  the  stockg  isautid  by  the  State  of  Mary« 
land,  and  redeemable  at  the  pleasure  of  the  State,  whioh  are  held  in  trust  for 
the  GhickasawB,  from  the  time  when  the  funds  were  proTided  by  the  State  for 
the  redemption  of  the  principal. 

A  legislative  provision  oug^ht  to  be  regarded  as  notice «  by  a  State  to  the  holders 
of  its  stock,  aufficient  to  bar  any  legal  claim  to  subsequent  interest. 

Attorney  General's  Office, 

fhbruary  8,  1840. 

Sir:  t  had  Ae  honor  to  receive  your  letter  of  the  23d  of  Jan« 
uary,  relative  to  the  payment  of  interest  by  the  State  of  Mary- 
land on  the  certificate  of  State  stock,  •^  redeemable  at  the  pleas- 
ure of  the  State,"  which  is  held  by  the  department  in  trust  for 
the  Chickasaws* 

You  do  not  state  whether  an  act  of  the  legislature  was  passed 
appropriating  the  funds  to  redeem  the  principal;  but  as  I  un- 
derstand from  the  statement  of  the  Treasurer,  to  which  you 
refer,  that  ^^  these  funds  were  provided  by  the  State,  and  ready 
on  that  day,"  and  would  then  have  been  paid  if  called  for,  I 
presume  such  was  the  case.  Though  it  is  usual,  and  certainly 
desirable,  that  more  explicit  public  notice  should  be  given,  yet 
I  am  of  opinion  that  such  a  legislative  provision  ought  to  be 
regarded  as  notice  by  a  State  to  the  holders  of  its  stock,  and 
that  there  is  no  legal  claim  to  subsequent  interest. 

H.  D.  GILPIN. 

To  the  Seorbtart  of  the  Tr£aeubt« 
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REPAIRS  IN  FRONT  OP  LEASED  TENEMENTS  IN  WASHINGTON. 

Repairs  in  front  of  leased  tenements  in  the  city  of  Washington  are,  by  act  of  the 
corporation  of  the  Ist  of  August,  1831,  required  to  be  made  by  the  owners, 
who  are,  in  general,  the  lessors;  and  where  the  leases  are  silent  upon  the  sub^ 
ject  of  such  repairs,  the  law  regulating  repairs  in  the  District  may  properly  be 
considered  and  taken  as  a  part  of  the  contract* 

Attorney  General's  Office, 

February  13,  1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  30th  Jan- 
uary, enclosing  the  lease  of  Mr.  Tayloe  of  the  building  now 
occupied  by  the  Post  Office  Department,  with  copies  of  the 
leases  of  the  Treasury  Department  therein  referred  to. 

In  reply  to  your  inquiry  whether  the  lessee  is  bound  to  repair 
the  pavement  in  front  of  the  building,  I  have  to  say  that  there 
is  nothing  in  the  terms  of  this  lease,  or  of  those  of  the  Treasury 
Department  referred  to  therein,  which  imposes  that  obligation 
on  the  lessee.  The  law  regulating  such  repairs  in  the  District 
ought,  however,  to  be  properly  considered  as  a  part  of  the  con- 
tract, no  express  stipulation  being  made  on  the  point.  I  find, 
by  reference  to  the  act  of  the  corporation  of  the  1st  of  August, 
1831,  that  the  owner  of  the  adjacent  lot  is  required  to  make 
such  repairs.  If,  therefore,  there  is  no  subsequent  regulation 
on  the  subject,  the  repairs  in  this  instance  must  be  made  by 
the  lessor. 

H.  D.  GILPIN. 
To  the  Postmaster  General. 


CERTIFIED  FEES  OF  MARSHALS— ACCOUNTING  OFFICERS. 

Where  a  marshal  received,  in  doe  courae  of  law,  procesaea  of  aummona  and  anb-^ 
pcsna  for  the  same  witneaaea,  (it  being  the  uaual  mode  of  procuring  the  atteod* 
ance  of  wimesaes  in  the  court  from  which  they  iasued,)  and  served  the  aame  as 
required,  he  ia  entitled  to  hia  feea  for  both  aervicea,  on  their  being  allowed  and 
certified  by  the  district  judge. 

Marshala  have  no  control  over  the  practice  of  the  courts,  nor  over  the  kind  of 
proceaa  which  they  may  iaaue;  they  are  simply  bound,  as  officers  of  the  courta, 
to  ezecate  the  proceaa  iaaued  to  them. 
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In  a  matiar  of  genotal  and  oalabliahad  piaeiiee,  tha  regular  taxation  of  the  ooata, 
and  their  aUovanee  in  duo  fpcm  by  diatriet  j«d|^i  aro  binding  and  oonotaaivo 
i^pon  the  aeoottnting  officora. 

Attornst  Gbniral's  Officb, 

FOruary  14, 1840« 

Sir:  I  bad  the  honor  to  reoeire  your  letter  of  the  7th  instant; 
enclosing  that  of  the  First  Comptroller  of  the  Treasury,  dated 
die  same  day,  relative  to  the  case  of  Mr.  Waddell,  the  late  mar- 
shal of  the  southern  district  of  New  Y6rk,  and  requesting  my 
opinion  on  the  points  of  law  embraced  in  the  letter  of  the 
Comptroller.  I  must  be  excused  for  noticing  the  imperfect 
manner  in  which  the  &cts  stibmitted  to  my  consideration  are 
stated,  and  the  want  of  any  distinct  question  on  which  my 
reply  is  expected.  Although  the  legality  of  the  marshal's  pro- 
ceeding is  doubted,  and  the  correctness  of  the  allowance  of  the 
district  judge  is  questioned,  yet  the  statement  of  the  Comp- 
troller does'  not*  exhibit  distinctly  whether  the  proceedings  of 
the  marshal  were  in  pursuance  of  distinct  and  separate  process, 
nor  the  nature  of  the  jHrocess  which  he  served,  the  particular 
costs  which  were  taxed,  the  mode  of  taxation,  or  the  nature 
and  extent  of  the  allowance  by  the  district  judge.  I  am  left, 
therefore,  to  infer  the  necessary  &cts  and  circumstances  from 
the  general  statement,  and  1  understand  them  to  be  these:  The 
marshal  of  the  southern  district  of  New  York  received,  in  due 
course  of  law,  process  directing  him  to  summ&n  witnesses,  and 
also  a  writ  of  subp(Bna,  in  addition  to  the  summons,  and  dis- 
tinct therefrom.  This  double  process  I  understand  to  be  tbe 
usual  mode  of  proceeding  to  secure  the  attendance  of  witnesses 
in  the  court  from  which  it  issued^  and  that  the  costs  thereof 
(having  been  duly  taxed  as  such  by  the  court)  were  allowed 
and  certified  by  the  judge.  Upon  this  state  of  the  ikcts,  my 
opinion  is  asked,  whether  the  marshal  is  entitled  to  costs,  both 
for  summoning  the  witness  and  serving  the  writ  of  subpoena; 
and  whether  the  accounting  ojflScers  are  bound  to  credit  him 
with  them  on  their  being  allowed  and  certified  by  the  district 
judge? 

If  such  are  the  facts,  and  if  these  are  the  questions  submitted 
to  me,  I  consider  eaeh  as  having  been  answered  in  the  affirma- 
tive in  the  decision  of  my  predecessor  of  the  20th  of  March, 
YoL.ia--32 
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1838;  referred  to  by  the  Comptroller;  and  in  that  decision  I 
concur.  Although  it  may  be  that  the  double  process,  which 
appears  to  exist  in  the  practice  referred  to,  might  be  well  dis- 
pensed with,  yet  that  is  a  matter  resting  with  the  court,  which 
the  marshal  has  no  authority  whatever  to  control;  and  I  con- 
ceive  that  he  is  bound,  as  the  officer  of  the  court  from  which 
it  issues,  to  execute  it  when  it  comes  to  his  hands.  I  am  also 
of  opinion  that,  in  a  matter  of  general  an4  established  prae^ 
tice,  (such  as  I  understand  this  to  be,)  the  regular  taxation  of 
the  costs,  and  their  allowance  in  due  form  by  the  district  judge, 
are  clearly  within  his  authority,  and  binding  on  the  accountr 
ing  officers. 

H.  D.  GILPIN. 
To  the  Secretary  of  the  Treaburt. 


RIGHT  OF  ENLISTED  SOLDIERS  TO  BRING  ACTIONS  FOR  AS- 
SAULTS. 

The  laws  of  the  United  States  do  not  prohibit  persont  eMisted  in  the  military 
■enrice  of  the  United  State*  from  bringing  aetiona  to  leooTar  damagea,  io  Stata 
courts,  for  assaults  and  baiUsries  committed  on  them  by  non-eommiaaiooed  oft- 
cers  within  the  limits  of  a  fort. 

Office  of  tjbe  Attorney  General, 

February  18,  1840. 
Sir:  I  had  the  honor  to  receive  your  lett^  of  the  24th  of 
January,  enclosing  the  report  of  Major  Gardner,  dated  21st  De- 
cember, and  asking  my  opinion  on  the  questions  of  law  arising 
out  of  the  facts  stated  in  that  report;  The  questions  are, 
whether  there  is  anything  in  the  laws  of  the  United  States  to 
prevent  a  person  enlisted  in  the  military  service  of  the  United 
States  from  bringing  an  action  to  recover  damages  in  the  proper 
tribunal  of  the  State  of  Michigan,  for  an  assault  and  battery 
which  has  been  committed  on  him  in  a  personal  quarrel  by  a 
non- commissioned  officer  within  the  limits  of  Fort  Gratiot? 
And,  also,  whether  the  provision  of  the  act  of  Congress  of  the 
11th  of  January  y  1812,  which  prohibits  the  arrest  of  an  enlisted 
soldier  for  a  debt  incurred  subsequent  to  his  enlistment,  is  ap- 
plicable to  an  action  so  brought  to  recover  damages  for  a  per- 
sonal  injury? 
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Scrip  for  Virginia  Land   Warrants. 

In  repi79 1  have  to  say  that,  in  my  opinion^  both  questions 
must  be  answered  in  the  negative. 

The  report  of  Major  Gardner  is  herewith  returned. 

H.  D.  GILPIN. 
To  the  S^caETART  of  War. 


SCRBP  FOR  VlRGiiNIl  LA.ND  WARRANTS. 

Gcrip  may  be  is«Q«d  on  a  Virginia  land  warvant  dated  aubM^uent  to  September  1, 
1633,  in  cases  where  it  shaV  appear  that  such  warrant  is  not  an  original  one, 
bdt  was  only  issued  in  place  of  one  issued  improvidently  to  wrong  heirs  prior 
to  September  1, 183S,  and  cancelled  by  Virginia,  as  it  is  in  the  nature  of  an 
«kchange  erarran^  and  nsay  be  tfeated  as  if  issued  within  the- time  provided  by 
law. 

\  Attorket  GfiNEiitikx's  Officb, 

JtirMory  18,  I84e. 

SiR^  I  had  the  honor  to  receive  your  communication  ad- 
dressed to  my  predecessor,  dated  November  18, 1839,  in  which 
you  inquire  whether  the  second  section  of  the  act  of  March  3, 
1835,  appropriating  land  to  satisfy  Virginia  land-warrants,  jus- 
tifies the  issue  of  scrip  on  a  warrant  dated  "  October  26, 1839, 
and  ojfTered  in  the  place  of  another,  cancelled  by  Yir^nia,  which  • 
had  been  improvidently  issued  to  wrong  heirs,"  as  certified  by 
the  register  of  Virginia;  which  warrant  had  been  filed  and  esti- 
mated for  in  the  Genersd  Land  Office  prior  to  the  1st  day  of 
September,  1835.  The  act  of  March  3*  1836^  provides  "  that 
no  scrip  shall  be  issued  until  the  1st  of  September,  1835,  and 
that  warrants  shall  be  received  in  the  General  Land  Office  until 
ihat  day;  and  inmiediately  therea^r,  if  the  amount  filed  shall 
exceed  six  hundred  and  fifty  thousand  acres,  the  Commis- 
sioner of  the  General  Land  Office  shall  apportion  the  said  six 
hundred  and  fifty  thousand  acres  of  land  among  the  warrants 
which  may  be  then  on  file,  in  full  satisfaction  thereof." 

It  is  plain  that,  under  this  law,  the  Commissioner  of  the 
<Senerai  Land  Office  had  no  authority  to  apportion  land  in  sat- 
is&otion  of  a  warrant  issued  after  the  1st  day  of  September, 
1835;  but  where  an  apportionment  had  been  made,  pursuant 
to  this  provision,  upon  a  warrant  issued  previous  to  the  let  of 
September^  1835^  in  fevor  of  the  heirs  of  a  person  who  was 
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legally  entitled  theDeto;  and  it  subsequently  appeared  to  the 
satisfaction^  and  by  the  certificate^  of  the  authorities  empoweiecl 
to  decide  thereon  and  to  issue  the  warrant,  that  the  same  had 
been  hnprovidently  issued  to  wrong  heirs;  both  reason  and  jus- 
tice, as  well  as  the  policy  of  the  law,  require  that  the  apportion- 
ment made  on  the  warrant  should  be  no  &rther  avoided  than 
to  substitute  the  persons  ascertained  by  the  proper  authorities 
to  be  the  right  heirs,  for  the  wrong  ones,  to  whom  the  warrant 
had  improvidently  issued. 

Although,  therefore,  a  warrant  dated  on  the  20th  of  October, 
1839>  would  not  be  a  proper  legal  basis  for  an  is^ue  of  scrip 
under  the  act  of  Congress  referred  to,  if  it  were  to  be  consid- 
ered ae  An  original  warranjt;  yet  my  opinion  is,  that  when  such 
warrant  so  dated  is  merely  in  the  nature  of  an  exchange  war- 
rant, and  is  se  certified  by  the  proper  authority  to  the  Commis- 
sioaer  of  the  Oenei^  Land  OflSc^,  and  the  original  one  cancel- 
led solely  for  such  cause,  the  Commissioner  should  issue  serip 
thereon  in  the  ssone  manner  ae  if  it  had  been  filed  before  the 
Ist  day  of  September,  1835,  to  the  extent  and  in  Mpn  of  the 
cancelled  warranto 

H,  D.  GILPIN. 

To  the  Secretary  of  the  Treasurt. 


THE  PRESIDENT  A]!fP  ACCOUNTINa  OPFiCERS  IN  THE  CASE  OF 

OTIS. 

The  President  caoaot  lawfiillf  expnat  any  opinioii  raeptetkif;  the  chum  of  Wil- 
liam Otis  until  thp  accounting  offioera'ahaU  ha^e  paaaed  upon  and  «atded  all  the 
items  of  the  account.  For  him  to  do  ao,  would  be  inconaiatent  with  the  act  of 
Cengrese,  and  at  variance  with  the  eatablished  aystem  of  Auditing  and  aetllir^ 
accounts  at  the  treasory. 

Attornby  Generai^'s  Office, 

March  16, 1840. 
The  President,  on  submitting  to  the  Attorney  Geneial  the 
papers  from  the  accounting  officers  relative  to  the  case  of  Wil- 
liam Otis,  late  collector  of  the  customs  for  the  district  of  Barn- 
stable, in  the  State  of  Massachusetts,  suggested  the  doubt 
whether  the  question  referred  for  his  decision  was  within  the 
intent  of  the  proviso  of  the  act  of  the  2d  of  March,  1829. 
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Boundary  between  Lands  of  Chas.  Morgan  and  Point  Coupee. 

On  examining  the  papers,  I  am  of  opinion  thni  it  is  not. 
The  act  of  Congvess,  after  directing  the  ^<  proper  accounting 
o£Gieers  of  the  treasury"  to  audit  and  settle  the  dsfims  of  Mr. 
Otis  upon  principles  of  Justice  and  equity,  contains  a  proviso, 
that  before  the  sum  which  they  shall  decide  to  be  due  on  those 
principles  shall  be  paid,  their  decision  must  receive  the  ap- 
proved of  the  Presidents  The  papers  now  submitted  to  the 
President  do  not  exhibit  suck  a  decision.  On  the  connary,  it 
is  evident  that  the  account  has  not  been  flfetded;  but  that  a 
diff^wnce  exists  between  the  First  Comptroller  and  the  First 
Auditor  as  to  the  propriety  ef  their  allowing  a  certain  item  of 
claim  in  the  settlement;  and  this  prevented  the  decision  by 
them  which  the  act  of  Congress  contemplates.  It  appears  to 
tne,  theaefore,  to  be  not  only  inoonsistent  with  the  intentions 
o{  this  particular  act  for  the  President  to  express  an  opinion,  at 
this  stage,  on  the  propriety  of  allowing  or  disallowing  the  item 
in  question,  but  also  at  variance  with  the  established  system  of 
auditing  and  settling  accounts  at  the  treasury.  It  is,  ihereforev 
respectfully  submitted  whether  it  would  not  be  proper  to  refer 
the  documents  again  to  the  First  Comptroller,  with  these 
views,  in  order  thi^  a  final  decision  on  all  the  items  of  the  ac- 
eount  may  be  made  before  the  sanction  and  approval  of  the 
P<resident  are  given. 

H,  D.  GILPIN. 

To  the  PRBsiDXirr  of  the  Unitbb  States. 


BOUBTDARY  BETWEEN  LANDS  OF  CHAKLES  MORGHN  AND  POINT 

COUPEE. 

The  report  of  the  land  oAoeri  of  tke  220th  December,  I6t7,  and  the  coifflrmatory 
aet  of  CoRgreea  of  the  tlth  of  M*y,  1820,  oii|;ht  to  be  regartled  as  oonfirminf 
tiie  title  of  Moigan  lo  the  full  exieat  «f  hia  gimot  iaaoed  by  Qorenm  Galveft  oq 
the  fUtih  of  Jaueary,  1777. 

AtToavxT  Gsn&ral's  Office, 

March  20,  1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  8th  of  Feb- 
ruary,  enclosing  that  of  the  Commissioner  of  the  General  Land 
Office^  dated  6th  of  February,  relative  to  the  disputed  boundary 
between  the  lands  claimed  by  Charles  Morgan  and  the  inhabit* 
aats  of  xbe  pansh  of  Point  Ooupee« 
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In  answer  to  the  first  inquiry^  which  relates  to  the  bouodarjr 
of  the  tract  derived  by  Mr.  Morgan  under  the  Spanish  grant 
issued  by  Governor  Galvea  on  the  24th  of  January,  1777^  i 
have  to  say,  that,  in  my  opinion,  the  report  of  the  land  officers 
of  the  20th  December,  1817,  and  th&  confirmatory  act  of  Con- 
gress of  the  llth  May,  1820,  should  be  regarded  as  confirming 
the  title  of  Mr.  Morgan  to  the  full  extent  of  that  grant;  and 
that  the  claim  of  the  inhabitants  of  Ihe  parish  of  Point  Coup^ 
must  yield  to  it,  whenever  the  two  come  in  coniicL  I  am,. 
also,  of  opinion  that  Mr.  Morgan's  tract  should  be  of  the  fiiU 
leztent  which  was  authoriaed  by  th&  laws  and  usages  of  Loui- 
siana, when  such  grant  was  located  on  the  bend  of  the  river; 
and  that  the  divergency  of  the  side  lines  should  be  regulated 
by  the  same  laws  and  usages.  Whether  this  has  been  done 
in  the  surveys  of  1806  and'  1826,  (which  appear  to  have  been 
made  under  the  authority  of  the  General  Land  Office,  and  not 
there  objected  to  as  incorrect  on  this  score,  during  a  long  period 
of  years,)  is  a  matter  of  fact,  upon  which  there  is  much  con- 
flicting evidence,  and  upon  which  I  cannot  express  an  opinion. 
If,  however,  those  surveys  are  not  recognised  by  that  office  as 
being  in  accordance  with  the  principles  above  laid  down,  I  am 
of  opinion  that  the  survey  and  location  under  the  grant  of 
Governor  Galvez  should  still  be  made  in  conformity  with  them«. 

In  answer  to  the  second  inquiry,  which  relates  to  the  claims 
of  Mr.  Morgan  and  the  inhabitants  of  the  parish  of  Point  Cou- 
pee, which  are  numbered,  respectively.  No.  250  and  No.  251 
in  the  report  of  the  land  officers  of  the  5th  of  September,  1833, 
I  am  of  opinion  that  the  evidence  submitted  to  me  with  the 
letter  of  the  Commissioner  of  the  General  Land  Office  is  not 
sufficient  to  authorize  the  formation  of  any  decision.  In  the 
above  report  of  the  land  officers,  they  appear  to  be  satisfied  that 
Mr.  Morgan  was  in  actual  possession  of  one  of  the  tracts  in 
question ;  and  that  the  police  jury  of  the  parish  of  Point  Coupee 
had  taken  possession  of  the  other  in  1815,  and  retained  it  ever 
since;  yet  it  is  now  alleged  that  the  latter  actually  embraces 
and  covers  the  former.  As  &r  as  I  perceive  by  the  documents, 
no  examination  as  to  this  material  discrepancy  appears  to  have 
been  made  by  the  land  officers  of  the  United  States;  nx>  testi- 
mony on  this  point  has  been  received  or  sought  firom  Mr.  Moc- 
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gan ;  and  nothing  is  submitted  by  which  I  am  enabled  to  recon- 
cile or  account  for  this  difference  as  to  the  fact  upon  which  the 
whole  question  turns,  I  am,  therefore,  of  opinion,  that,  before 
these  two  conflicting  claims  can  be  properly  settled,  a  further 
examination  of  the  facts,  especially  as  to  the  actual  location 
and  possession  of  the  tracts  claimed  by  each  party,  should  be 
made^  and  that  a  further  opportunity  should  be  afforded  to  both 
of  them  to  submit  such  evidence  as  they  may  deem  necessary. 

H.  D.  GILPIN. 
To  the  SeoRETART  of  the  Trbasdrt. 


EaUIPAGE  OP  TOE  TENNESSEE  T0LUNTEER9. 

Tlie  board  appointed  to  value  the  horses  haTin^mtso  valued  the  equipage,  and  the 
same  having  been  tunied  over  to  the  United  States  with  the  horses,  a  portion  of 
which  were  wanted  by  the  commandtng  general  for  immediate  service,  the  in- 

•  Araooe  is  wanwrted  that  the  equipage  was  iumad  over  with  the  horses,  within 
the  meaning  of  the  law. 

Attorney  General's  Office, 

AfarcA  26, 1840. 

Sir:  f  had  the  honor  to  receive  your  letter  of  the  lOth  instant, 
requesting  an  opinion  relative  to  the  clause  of  the  act  of  3d  of 
March,  1839,  which  makes  an  appropriation  for  certain  pay- 
ments to  the  Tennessee  volunteers,  and  especi^ly  inquiring 
whether,  upon  the  facts  stated  in  the  seversd  communications 
enclosed,  the  equipage  was  to  be  consideied  as  turned  over 
with  the  horses,  within  the  meaning  of  that  act — that  is,  ^^by 
order  of  the  commanding  general  or  other  commanding  officer. ' ' 

It  appears  by  the  papers  submitted,  that  no  written  ovder  was 
issued  in  regard  either  to  the  horses  or  equipage;  but  that  a 
board  of  officers  was  appointed  to  value  the  horses,  without 
special  reference  being  made  to  the  equipage.  It  appears  that, 
in  executing  this  order,  the  board  valued  the  equipage  as  being 
equally  included  within  the  duty  assigned  them;  and  that  it 
was  in  point  of  fact  turned  over  to  the  United  States,  with  the 
knowledge  of  the  board,  at  the  same  time  with  the  horses. 
It  appears  that  the  horses  were  wanted  by  the  commanding 
general  for  immediate  use  in  the  company,  which  necessarily 
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required  that  their  equipage  should  be  received  wilb  them;  aad 
Ibat  at  least  a  )a]^  portion  of  tbein  were  accojrdingly  engaged 
in  immediate  service. 

I  am  of  opinion  that  these  fiicts  clearly  warrant  the  infereDoe" 
thai  the  equipage  was  turned  brer  with  the  horses^  within  Ihe 
meaning  of  the  law. 

H-  D.  GILPIN- 

To  the  Secretary  of  WAit. 


ATTORNEYS  OP  THE  CHEROKEE  INDIANS. 

Whilst  the  claim  of  an  attorney  for  the  Cherokee*  cannot  be  paid  out  of  fund*  doe 
them  under  the  9tb  article  of  the  trenly— 4f  the  department  shall  be  aatisfied  that 
the  contract  between  him  and  his  principal  is  free  from  fraud,  aad  his  claim  i» 
for  a  just  compeasation  for  serrices  rsndeved,  the  depariment  oogbt  to  lanogiiit 
him  as  having  an  interest  in  the  fund,  and  pay  him  ateeotdingly. 

Payments  may  be  made  directly  to  the  Indians,  yet  ears  should  be  taken  that 
those  who  hare  rendered  them  service  in  coUeeting  evidenoe,  Aa.,  be  iMit  de* 
frauded. 

Attorney  General's  Office, 

March  26, 1840 

Sir  :  I  had  the  honor  to  receive  your  letter  of  the  9th  instant^ 
enclosing  the  communications  of  the  Commissioner  of  Indian 
Afiairs  and  of  Mr.  Churchill,  and  requesting  an  o]>tnion  iela> 
tive  to  the  construction  of  the  Cherokee  tieaty  of  the  29lb  of 
December,  1835. 

Your  first  inquiry  is,  whether  the  provisions  of  the  9th  and 
17th  articles  (which  direct  that  Ihe  just  debts  of  the  indiaos 
shall  be  paid  out  of  any  moneys  due  them  fi>r  their  improve*^ 
ments  and  claims,  and  that  all  daims  arising  under,  or  pro- 
vided for  by  the  treaty,  shall  be  examined  and  adjudicated  by 
certain  commissioners,  whose  decision  shall  be  final,)  apply  l# 
the  case  of  a  person  to  whom  no  debt  was  owing  at  the  dale 
of  the  treaty,  but  who  has  acted  as  an  attorney  of  the  Indian, 
for  the  recovery  of  his  claim,  and  has  had  the  sum  in  question 
adjudicated  to  him  as  a  proper  compensation  for  so  acting.  la 
reply  to  this  inquiry,  I  have  the  honor  to  say,  that  I  do  not 
consider  this  to  be  one  of  the  debts  intended  to  be  provided  fat 
by  the  9th  ajticle  of  the  treaty.    I  am  of  opinion^  however. 
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that  if  the  person  presenting  the  claim  was  a  duly  constituted 
attorney  of  the  Indian,  with  authority  to  prosecute  and  recover 
the  claim,  and  the  department  is  satisfied  that  the  contract  be- 
tween him  and  his  principal  is-  free  fiom  fraud,  and  is  a  just 
compensation  for  services  rendered — in  such  a  case  he  has  an 
interest  in  the  fund,  which  the  department  ought  to  recognise; 
and  it  should  not,  by  paying  over  the  whole  amount  to  the  In* 
dian,  subject  him  to  the  probable  danger  of  loss,  and  the  cer- 
tainty of  much  expense  and  delay. 

Your  second  inquiry  is,  whether  the  whole  scope  of  the 
treaty  does  not  warrant  a  payment  to  the  Indians,  in  person^ 
of  such  sums  as  may  be  due  to  them  under  it;  or  whether  they 
must  be  paid  to  persons  who  present  powers  of  attorney  from 
them  ?  In  reply  to  this  inquiry,  I  have  the  honor  to  state^ 
that  the  treaty  clesqrly  recognises  payments  directly  to  the  In* 
dians,  and  the  department  will  be  fully  warranted  in  so  ma* 
king  them.  I  beg,  however,  to  observe,  that  I  consider  the 
remarks  I  have  made,  in  reply  to  your  first  inquiry,  as  equally 
applicable  to  these  cases;  for,  certainly,  where  an  attorney  has 
performed  an  important  service,  collected  the  evidence,  and 
been  instrumental  in  securing  a  claim  which  might  otherwise 
have  been  lost;  and  where  this  has  been  done  under  the  stipu- 
lation, or  with  a  bonajide  understanding  that  he  was  to  receive 
the  amount  to  which  he  was  entitled  directly  from  the  United 
States,  he  has  an  interest  in  the  fund  which  the  principal  him- 
self could  not  revoke,  and  which  the  department  is  bound  to 
recognise. 

H.  D.  GILPIN. 

To  the  Secretary  op  War. 


PATENT  FOR  THE  MACKAY  GRANT  IN  MISSOURI. 

The  elakn  of  the  heirs  of  Maokay,  founded^on  a  special  srant  made  in  the  year 
1799,  eootaiDii^  an  ezaet  desciipdon  of  Uie  land,  and  accompanied  wkh  uniiH 
terrupted  pease  aeion  ever  after,  having  been  aubmitled  to  the  district  court  of 
Missouri,  and  by  appeal  to  the  Supreme  Court  of  the  United  States,  and  ad- 
judged to  be  a  valid  and  lawful  grant,  a  patent  should  issue  to  Uie  heirs  for  it, 
Bocwkhsianding  New  Madrid  sufferers  nay  hove  located  upon  it. 
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But,  to  protect  any  adverse  rigbta  that  may  exiat,  t)ie  patent  should  contain  a 
clause  reserring  the  rights  now  or  heretofore  existing,  of  all  just  and  legal  ad- 
Terse  claimants  to  the  whole  or  any  portion  of  the  land  patented. 

Attorney  General's  Office, 

March  27, 1840. 

Sir  :  I  had  the  honor  to  receive  your  letter  of  the  19th  in- 
stant, requesting  an  opinion  on  three  questions,  proposed  by  the 
Commissioner  of  the  Geneial  Land  Office,  in  his  letter  to  you 
dated  the  18th  instant,  relative  to  the  issuing  of  patents  in  cer- 
tain cases  of  private  land  claims  in  Missouri,  which  are  therein 
stated. 

As  it  appears  from  the  papers  transmitted  with  the  Commis- 
sioner's  letter  that  an  early  decision  on  the  first  question  is  of 
great  importance,  and  that  any  unnecessary  delay  may  inju- 
riously affect  the  rights  of  private  individuals;  and  as  it  ap- 
pears, also,  that  this  question  has  already  received  the  careful 
examination  of  my  predecessor,  Mr.  Butler,  as  well  as  of  Mr. 
Wirt,  so  far  as  the  principles  involved  in  it  are  concerned — I 
have  thought  it  most  proper  to  communicate  at  once  my  views 
in  regard  to  it,  reserving  for  another  communication  my  opinion 
on  the  two  remaining  questions. 

The  question  of  the  Commissioner  of  the  General  Land 
Office  is,  "  whether  or  not  a  patent  shall  issue  for  the  survey 
of  the  Mackay  claim,  which  was  confirmed  by  a  decree  of 
the  Supreme  Court  of  the  United  States  in  1836,  notwith- 
standing portions  of  that  claim  are  covered  by  New  Madrid 
locations,  under  the  act  of  Congress  of  February  17,  1815 j 
and  if  a  patent  is  to  issue,  whether  or  not  there  should  be  in- 
serted in  it  a  reservation  in  favor  of  all  just  and  legal  adverse 
claimants?** 

The  foots  of  this  case  have  been  the  subject  of  such  repeated 
examination,  that  it  is  unnecessary  for  me  to  restate  them,  or 
to  do  more  than  remark — that  the  claim  of  the  heirs  of  Mac- 
kay, being  founded  on  a  special  grant  made  in  the  year  1799, 
containing  an  exact  description  of  the  land,  and  accompanied 
with  uninterrupted  possession  ever  after,  was  submitted  by 
them,  in  accordance  with  the  provisions  of  the  act  of  26th 
May,  1824,  to  the  district  court  of  Missouri,  from  which  it  was 
brought  by  appeal  to  the  Supreme  Court  of  the  United  States^ 
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and  by  that  tribunal  adjudged,  at  January  term,  18J6,  to  be  a 
valid  and  lawful  grant. 

•Upon  this  decree  being  made,  the  land  in  question  was  duly 
surveyed ;  a  certificate  of  survey  was  duly  presented  to  the  Com- 
missioner of  the  General  Land  Office,  and  a  patent  from  the 
President  of  the  United  States  has  been  since  then  repeatedly 
demanded. 

The  delay  or  refusal  to  issue  the  patent  appears  to  have 
grown  out  nf  the  fact  that,  under  the  provisions  of  the  act  of 
the  17th  February,  1816,  (by  which' any  person  owning  lands 
at  New  Madrid,  that  had  been  injured  by  earthquakes,  was  au- 
thorized to  locate  the  like  quantity  of  land  on  any  of  the  public 
lands  in  the  Territory  of  Missouri,  "  the  sale  of  which  was 
authorized  by  law/')  Baptiste  Lafleur  obtained  a  location  cer- 
tificate, dated  7th  July,  1817,  and  a  survey  of  a  tract  of  601 
acres,  which  he  located  upon  the  tract  which  was  embraced 
by  the  grant  of  Mackay;  and  also  that  on  the  17th  of  July, 
1817,  Nathaniel  Shaw  obtained  a  location  certificate  and  a  sur- 
vey of  a  tract  of  189  acres,  of  which  78  were  located  upon  the 
same  tract  of  Mackay.  For  the  second  of  these  locations  (that 
of  Shaw)  no  patent  has  been  issued,  nor  does  it  appear  tliat  it 
was  demanded.  For  the  first,  (that  of  Lafleur,)  a  patent  was 
formally  demanded  in  the  year  1825,  by  Mr.  Bates;  and  the 
subject  was  fully  discussed  and  sub:nitted  to  Mr.  Wirt,  then 
the  Attorney  General,  for  his  opinion.  He  decided  that  ^^the 
reservation  of  lands  to  which  claims  had  been  filed,  as  set  forth 
in  the  proviso  of  the  10th  section  of  the  act  of  3d  March,  1811, 
became  permanent,  and,  being  excepted  from  the  sale  of  pub- 
lie  lands,  did  not  fall  within  the  description  of  those  lands  on 
which  the  New  Madrid  sufferers  were  authorized  to  make  loca- 
tions." He  therefore  was  of  opinion  that  the  demand  of  Mr. 
Bates  for  a  patent  should  not  be  acceded  to,  but  that  '^all  ex- 
ecutive action  on  the  subject  should  cease  till  the  judiciary 
should  have  decided  on  the  claims."  After  this  opinion,  a 
patent  was  withheld;  but,  from  some  cause  not  stated  in  any  of 
the  documents  before  me,  one  was  afterwards  issued  on  the 
13th  June,  1827,  to  Lafleur,  for  the  601  acres  embraced  in  his 
New  Madrid  certificate. 

These  were  the  circumstances  which  led  the  Commissioner 
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of  the  General  Land  Office  to  doubt  the  propriety  of  giving  the 
heirs  of  Mackajr  a  patent,  although  their  claim  was  eonfirned 
by  the  Supreme  Court  in  1836;  and  induced  him^  in  the  year 
1838,  to  submit  the  subject,  in  the  first  instance  to  the  Solicitor 
of  the  General  Land  Office,  and  subsequently  to  Mr.  Butler, 
then  the  Attorney  General.  Both  these  officers  eoncuired  ia 
considering  the  New  Madrid  locations  as  void,  on  the  same 
ground  which  led  Mr.  Wirt  to  the  opmion  above  aAated;  and 
Mr.  Butler  advised,  distinctly,  aad  after  consideratioD, ''  that 
the  heirs  of  Mackay  were  entitled  to  a  patent  for  the  full  amount 
of  their  claim." 

The  opinion  of  Mr.  Butler  having,  however,  reference  to  other 
cases  than  that  of  Mackay,  resembling  it  in  some  respects^  bnl 
differing  in  others,  and  presenting)  as  it  was  thought,  strong 
grounds  for  submitting  the  whole  subject  to  Congress,  rather 
than  proceeding  und^  the  existing  authority  of  the  General 
Land  Office — that  course  was  adopted,  with  the  advice  and 
approbation  of  the  Attorney  General ,  Mr.  Grundy.  On  the  25th 
of  January  last,  the  documents  relating  to  these  cases,  and  in* 
eluding  that  of  Mackay,  were  transmitted  by  the  Commissioner 
to  the  Committee  on  Private  Land  Claims  of  the  Senate,  with 
a  recommendation  that  a  declaratory  law  should  be  passed,  <<  aa 
indispensable  to  the  just  determination  of  the  several  interests 
involved."  On  the  11th  instant,  a  letter  was  addressed  by  the 
chairman  of  that  committee  to  the  Commissioner,  in  which  he 
states  that  it  is  not  their  intention  to  recommend  to  the  Senate 
the  passage  of  any  bill  that  would  have  any  effect  to  interfere 
with  the  issuing  of  patents  under  the  act  of  Congress  of  26th 
May,  1824,  which  gives  to  the  courts  of  the  United  Scales 
power  to  adjudicate  on  Spanish  and  French  grants;  and  that, 
so  far  as  the  committee  was  concerned,  they  preferred  that  the 
General  Land  Office  should  carry  out  that  law  as  it  might  think 
its  provisions  authorized. 

In  consequence  of  this  determination,  the  Commissioner 
thinks  it  propcsr  that  the  subject  should  be  now  definitively 
acted  upon  by  the  department;  and  with  that  view  my  o[»nion 
is  asked  upon  the  question  (among  others)  in  regard  to  which 
I  have  offered  the  preceding  observations.  It  would  hardly 
seem  to  be  necessary,  after  the  elaborate  consideration  given  to 
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it  by  Mr.  Wirt  and  Mr.  Butler^  that  I  should  do  more  than  say 
that  I  entirely  coaeur  with  them  in  the  opinion  at  which  they 
arrived^  and  diat  I  think  the  heirs  of  Mackay  are  entitled  to  a 
patent. 

The  only  point  on  which  I  have  entertained  a  doubt  in  re- 
gard to  this  case;  is^  as  to  the  issuing  a  patent  to  the  heirs  of 
Mackay^  while  a  previous  patent  for  a  portion  of  the  same  land 
has  been  sufiered  to  remain  outstanding,  or  has  not  be^n  re- 
called by  the  Land  Office,  or  revoked  by  a  judicial  tribunal.  It 
is  to  be  observed,  however,  that,  fiom  the  statements  in  the 
documents  submitted  to  me,  it  is  evident  that  Lafleur  has  never 
been  in  possession  under  the  patent,  while  the  heirs  of  Mackay 
have  continued  in  uninterrupted  possession  for  nearly  forty 
years.  A  patent,  therefore,  to  the  latter,  will  have  no  effect  to 
interfere  with  the  former;  while  it  may  protect  the  present  pos- 
sessors from  being  turned  out  of  the  land  by  means  of  the  patent 
improvidently  issued  by  the  officers  of  the  government  to  per- 
sons not  legally  entitled  to  it.  But,  in  addition  to  this  matter 
of  fact,  it  is  evident,  by  a  reference  to  the  act  of  26th  May, 
1824,  that  the  adverse  claim  of  Lafleur  must  have  been  sub- 
jected to  judicial  investigation,  and  the  patent,  if  not  formally 
repealed^  yet  fully  considered  and  pronounced  upon.  The  first 
section  of  the  act  requires  a  claimant  to  set  forth  in  his  petition 
the  name  of  any  adverse  claimant  to  the  same  lands;  a  citation 
is  to  be  served  upon  him;  ami  the  decree  of  the  court  is  to  set- 
tle and  determine  all  questions  arising  in  the  cause  relative  to 
the  title  of  the  several  claimants.  The  decree,  therefore,  in 
that  case,  is,  to  all  intents,  a  judicial  decision  on  the  validity 
of  Lafleur's  patent;  and  while  a  new  judicial  proceeding  would 
injure  the  present  possession  of  the  real  owner,  by  the  delay 
necessary  to  obtain  it,  it  would  be,  in  fact,  no  more  than  ask- 
ing from  the  same  court,  under  a  different  form,  a  repetition  of 
the  same  decree  which  it  has.  already  substantially  given.  I 
therefore  recommend  the  issuing  a  patent  to  the  heirs  of  Mac- 
kay, setting  forth  the  final  judgment  of  the  Supreme  Court  by 
which  the  validity  of  their  grant  was  established;  but,  to  pro- 
tect any  adverse  rights,  if  such  exist,  I  think  it  should  contain 
a  clause  which  shall  expressly  reserve  the  rights  now  or  hereto- 
fi>re  existing,  of  all  just  and  legal  adverse  claimants  to  the  whole 
or  any  portion  of  the  land  patented. 
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Expenses  on   Account  of  the  Amistad  Negroes. 

Before  closing  this  letter  I  beg  to  make  two  observations: 
First,  that  the  facts  of.  the  case,  as  I  have  referred  to  theoi,  are 
collected  from  the  various  documents  submitted  to  me;  and  if 
erroneous  in  any  material  particular,  they  must  be  corrected  by 
the  proper  officer.  My  opinion  is  given  upon  them  as  stated. 
Secondly,  that  thijs  opinion  is  confined  to  the  particular  case 
of  the  heirs  of  Mackay;  and,  being  founded  on  the  peculiar 
circumstances  of  that  case,  it  is  not  intended  to  be  applied  as 
a  general  rule  to  any  other  case  in  which  the  iacts  may  be  dif* 
ferent. 

H.  D,  GILPIN. 

To  the  Secretary  op  the  Treasury. 


EXPENSES  ON  ACCOUNT  OF  THE  AMISTAD  NEGROES. 

The  expenses  incarred  on  account  of  the  negroes  taken  out  of  the  AmiatBd  eamiot 
be  defrayed  from  the  appropriation  of  the  3d  March,  1819,  in  the  act  in  additioa 
to  the  acta  to  prohibit  the  alave-trade. 

Attorney  General's  Office, 

ilj^^rail,  1840, 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  27th  March j 
in  which  you  inquire  '*  whether  the  money  appropriated  by  the 
act  of  the  3d  March,  1819,  entitled  ^  An  act  in  addition  to  the 
acts  prohibiting  the  slave-trade,'  can  be  legally  applied  to  de- 
fray expenses  incurred  on  account  of  the  negroes  taken  out  of 
the  Amistad?" 

In  reply  I  have  to  say,  that,  taking  the  facts  in  regard  to 
these  negroes  as  stated  in  the  letter  dated  November,  1839,  from 
my  predecessor  to  the  Secretary  of  State,  I  am  of  opinion  that 
their  case  is  not  embraced  by  the  provisions  of  the  act  of  Con- 
gress  to  which  you  refer;  and,  therefore,  that  no  part  of  the 
appropriation  made  by  the  seventh  section  of  that  act  can  be 
applied  to  their  safekeeping  and  support. 

H.  D.  GILPIN. 

To  the  Secretary  of  the  Navy. 
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*m  - 

COMPENSATION  OP  COMMISSIONER  AND  SUPERINTENDENT  OP 
INDIAN  EMIGRATION. 

The  same  individual  having  been  appointed,  under  the  act  of  30th  June,  1834,  a 
superintendent  of  Indian  emigration  at  a  stipulated  salary,  and  afterwards  a 
commissioner  to  negotiate  a  treaty  with  the  Mtamies  at  a  per  diem  compensa- 
tion, cannot,  under  the  30th  section  of  sdid  act,  receive  hut  one  compensation 
during  the  same  period. 

Attorney  General's  Office, 

AprU  IB,  1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  23d  of  Jan- 
uary, transmitting  sundry  papers  from  the  Commissioner  of 
Indian  Affairs,  relating  to  the  claim  of  Colonel  Pepper  for  addi- 
tional compensation  as  a  commissioner  to  negotiate  a  treaty 
'\rith  the  Miami  Indians  in  1838,  and  requesting  my  opinion^ 
upon  the  point  of  law  involved  in  the  case. 

I  do  not  find  among  the  papers  any  statement  either  of  the 
facts  of  the  case,  or  of  the  question  of  law  on  which  my  opin- 
ion is  desired.    As  I  collect  the  facts  from  the  papers  sent  me, 
they  are  these:  In  the  year  1838,  Colonel  Pepper  was  appointed, 
in  conformity  with  the  provisions  of  the  act  of  30th  June,  1834, 
and  the  regulations  authorized  by  and  adopted  under  the  same, 
a  superintendent  of  Indian  emigration,  aqd  was  allowed  there- 
for an  annual  salary  of  $2,000.    In  the  cpurse  of  the  same 
year  he  was  also  appointed^  under  instructions  from  the  Secre- 
tary of  War,  through  the  Commissioner  of  Indian  Affairs,  one 
of  the  commissioners  recognised  by  the  same  regulations  to 
negotiate  a  treaty  with  the  Miami  Indians,  for  which  he  was 
to  receive  a  compensation  of  eight  dollars  a  day.    This  service 
he  satisfactorily  perfonned.     On  presenting  his  accounts,  he 
claimed  to  be  allowed  the  stipulated  compensation  at  the  same 
time,  and  during  the  same  period,  for  each  class  of  service. 
This  claim  was  rejected  by  the  Commissioner  of  Indian  Affairs, 
as  inconsistent  with  the  10th  section  of  the  act  of  30th  June, 
1834,  which  forbids  any  person  to  hold  more  than  one  office  at 
the  same  time  under  that  act;  and  which,  in  his  opinion,  was 
intended  to  preclude  those  employed  in  the  Indian  department 
from  receiving  the  salary  or  compensation  of  more  than  one 
office  during  the  same  period. 
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Upon  this  statefnent  of  facts,  I  am  of  opiaion  that  the  deci- 
sion of  the  Commissioner  of  Indian  Affairs  was  correct^  and 
that  one  compensation  only  should  be  allowed  to  Colonel  Pep- 
per for  the  same  period. 

H.  D.  GILPIN. 

To  the  Secrbtart  of  War. 


COASTWISE  TRADE  UNDER  ACT  PROHIBITINQ  SLAVE-TRADE. 

Steamboats  and  other  Teetels  passing  from  Pontchartrain,  by  Lake  Borgne  and 
Paecagoula  bay,  to  Mobile,  and  touching  on  their  passage  at  intermediate 
places,  are  not  to  be  considered  as  aailing  coastwise,  within  the  meaning  of  ihs 
act  of  2d  March,  1807,  to  prohibit  the  importation  of  slaves. 

The  navigation  between  New  Orleans  and  Mobile,  by  the  coute  described,  is  att' 
thorized  in  any  Teasel  whatever. 

The  object  of  the  act  is  to  prevent  the  slave-trade  by  ressels  from  the  sea,  without 
evidence  that  the  slaves  on  board  had  been  previously  within  the  United  States. 

Attorney  General's  Office, 

AprU  16, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  13th  Jan- 
uary, enclosing  certain  documents  in  relation  to  the  conduct  of 
B.  J.  Shain,  surveyor  and  inspector  of  Part  Pontchartrain,  and 
inquiring  ^^  whether  the  route  taken  by  steamboats  and  other 
vessels  passing  fibm  Port  Pontchartrain,  by  Lake  Borgne  and 
Pascagoula  bay,  to  Mobile,  and  touching  on  the  passage  at  in- 
termediate places,  is  to  be  considered  as  sailing  coastwise, 
within  the  meaning  of  the  act  of  2d  of  March,  1807,  entitled 
'An  act  to  prohibit  the  importation  of  slaves,'  &c." , 

The  facts  of  the  case,  as  disclosed  in  the  documents,  appear 
to  be,  that  the  steamboat  plying  between  New  Orleans  and 
Mobile  passes  through  Lfake  Pontchartrain,  Lake  Borgne,  the 
bay  of  Pascagoula,  and  the  bay  of  Mobile,  touching  at  several 
places  along  the  shores  of  each,  and  entering  the  bays  of  St. 
Louis  and  Biloxi.  It  is  contended  that  on  this  voyage,  when 
passengers  are  going  from  place  to  place  on  the  route,  having 
their  slaves  or  servants  with  them,  the  provisions  of  the  act  of 
2d  March,  1807,  relative  to  transportation  of  slaves  coastwise, 
must  be  complied  with^  the  manifests  therein  specified  be  made 
out,  and  the  oaths  be  taken  which  are  therein  prescribed. 
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Coastwise  Tmde  under  Act  Prohibiting  Slave-Trade. 

The  provisions  of  the  act  in  question,  which  have  reference 
to  the  case>  are  those  contained  in  the  8th  and  9th  sections. 
The  former  of  these  forbids  the  master  of  a  vessel  of  less  than 
forty  tons  ftom  taking  on  board  or  transporting  any  negro,  for 
Che  purpose  of  disposing  of  him  as  a  slave,  or  with  intent  that 
he  naay  be  so  disposed  of;  bat  it  contains  an  express  provision 
which  authoriEes  the  tranisportation  of  the^ negroes,  in  any  ves- 
sel whatever,  ^^on  any  river  or  inland  bay  of  the  sea,  within 
the  jurisdiction  x>f  the  United  States.'^  The^  9th  section  re- 
quires the  master  of  a  vessel  of  more  than  forty  tons,  sailing 
emstwisef  from  one  poit  to  another  of  the  United  States,  who 
has  on  board  any  n^gro  for  the  purpose  of  being  disposed  of  as 
a  slave,  or  held  to  service  or  labor,  to  deliver  to  the  collector  or 
surveyor  a  manifest  of  such  negro  previous  to  the  departure  of 
his  vessel  from  port,  and  to  make  oath  that  the  negro  so  trans- 
ported was  not  imported  into  the  United  States  since  the  1st  of 
January,  1808,  and  that  he  is  held  to  labor  under  the  law  of 
the  State.  Upon  this,  the  coUectotor  surveyor  is  to  give  the 
captain  a  permit,  authorising  him  to  proceed  to  the  port  of  des- 
linatioQ.  This  permit  is  to  be  delivered  to  the  collector  or  sur- 
veyor, on  arrival  at  the  port;  and  no  other  negroes  than  those 
80  stated  cure  to  be  taken  oti  board  during  the  voyage* 

I  am  of  opnion  that  the  navigation  between  New  Orleans 
and  Mobile,  by  the  route  mentioned  in  the  documents  before 
me,  is  dearly  within  the  proviso  of  the  8tb  section,  and,  as 
such,  authwixes  the  transportation  of  slaves  '^in  any  vessel 
whatever.''  Lake  Pontchartrain,  Lake  Borgne,  and  the  bays  of 
St.  Louis  and  Bilozi,  are,  in  the  strictest  sense,  inland  bays  of 
the  sea;  and  the  bay  of  Pascagoula  is  separated  from  it  by  a  range 
of  islands,  the  channels  between  which  only  admit  the  entrance 
of  vessels  of  a  very  small  draught. 

I  am  also  of  opinion  that  the  terms  of  the  9th  section  in  re- 
gard to  vessels  of  more  than  forty  tons  <^sailing  coastwise,"  do 
not  apply  to  vessels  navigating  rivers  or  inland  bays  of  the  sea, 
within  the  jurisdiction  of  the  United  States;  but  that  they  are 
used  in  contradistinction  to  such  interior  navigation,  and  are 
meant  to  ai^ly  to  vessels  sailing  along  the  seacoast,  or  in  open 
bays  of  the  sea,  on  voyagee  from  one  port  or  revenue  district 
to  another.    The  evident  and  declared  object  of  the  act  is  to 
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prevent  the  slave  trade,  and  to  guard  against  facilities  which 
might  be  given  for  its  prosecotion  if  any  vessel  were  allowed 
to  enter  the  ports  of  the  United  States  from  tite  sea,  without 
clear  evidence  that  the  slaves  on  board  had  been  previously 
within  the  jurisdiction  of  the  Utaited  States.  Hence  the  neces- 
sity of  requiring  the  manifest  at  the  ports  of  departure  and  ani- 
val,  and  the  oaths  of  the  master,  owner,  and  shipper,  that  the 
slaves  had  not  been  imported  from  abroad  subsequent  to  the  1st 
of  January,  1808,  and  the  prohibition  to  take  any  on  board  in 
the  progress  of  the  voyage.  It  was  not  the  design  of  the  act 
to  regulate  the  interior  transportation  of  the  slaves,  which  does 
not,  in  any  way,  interfere  with  the  object  for  which  the  law 
was  intended  to  provide. 

It  may  also  be  observed,  as  evident,  that  the  nse  of  the  phrase 
''sailing  coastwise"  is  not  to  foe  taken  as  signifying  every  ves- 
sel engaged  in  the  coasting  trade;  from  the  fact,  that  although 
the  laws  regulating  that  trade  embrace  in  their  provisions  all 
vessels  within  the  jurisdiction  of  the  United  States,  which  aie 
not  engaged  in  foreign  trade,  whether  they  navigate  the  interior 
or  exterior  waters,  yet  they  constantly  refer  to  those  sailing  '*on 
the  seacoast,^'  as  distinct  from  those  which  ply  on  internal  wa* 
ters.  With  much  more  force,  then,  may  this  distinction  be  re- 
garded as  within  the  intention  of  Congress,  when  they  use  the 
phrase  ^'sailing  coastwise^'  in  an  act  of  which  the  object  is  lo 
guard  against  an  illicit  foreign  trade;  but  not  to  interfere  with 
voyages  prosecuted  ''on  rivers  or  inland  bays  of  the  sea." 

H.  D.  GILPIN. 

To  the  Secretary  of  thk  Treabury. 


ACTIONS  AGAINST  DEBTORS  IN  THE  INDIAN  COUNTRY. 

There  is  no  proTieton  of  law  conoertiin^  intercourse  with  the  Indiao  tribee,  iw  oon- 
ferriog  juriediaioii  upon  courts,  which  can  enable  the  United  Stales  to  main- 
tain a  civil  action  against  a  debtor  residing  in  the  Indian  country,  upon  a  contract 
or  indebtedness  created  in  the  States. 

Attorney  Gj^eral's  Office  , 

April  17, 1840. 
Sir:  I  had  the  honor  to  receive  your  memorandum  endorsed 
on  the  letter  of  the  district  attorney  of  the  United  States  fiir  the 
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district  of  ArkaMaSydsuted  the  23d  of  Jaaoary-,  L84D;  and  have 
consideied  the  isqairf  therein  stated.  That  inquiry  is,  whether 
4heie  is  any  mode  by  which  a  civil  suit  may  be  instituted  and 
prosecuted  on  behalf  of  the  United  States^  against  a  debtor  of 
the  name  of  Noland^  who  is  now  residing  in  the  Indian  coua- 
tgr>  without  4he  jurisdiction  of  any  State  or  organized  Territorial 
govenunent.  I  bare  examined  the  acts  of  Congress  relating 
to4he  Indian  country,  and  jreguiating  intercourse  with  the  In* 
dian  tribes;  but  have  not  been  able  to  discover  that  any  judicial 
tribunal  has  been  established  by  Congress^  with  jurisdiction 
over  such  a  case;  or  that  any  provision  has  been  made  by  law, 
which  givesy  under  such  drcumstanoes,  a  .personal  remedy 
against  the  debtor  by  means  of  a  civil  suit.  Ample  provision  is 
vade  for.  the  apprehension  and  ,proseoution  of  criminals,  and 
for  the  punishment  of  those  who  violate  the  various  provisions 
of  the  intercourse  laws^  but  the  subject  to  which  your  inquiry 
refers — that  •f  a  personal  ptoceeding,  to  recover  debts  contracted 
in  the  United  States^  by  those  who  subsequently  take  refuge 
in  the  countryv  beyond  the  limits  of  the  jurisdiction  of  their 
oourtsr^does  not  appear  to  have  been  acted  upon  by  the  legis- 
lature. *  . 

H.  D.  GILPIN. 
To  ihe  PosxMAaTBB  General.  • 


COMPENSATION  OF  DlffTRICT  ATTORNEYS. 

Dutrict  ftttoTMyii  are  not  entitled  to  any  compenea^ion  over  and  above  their  anoaal 
■alary  and  atated  feea  for  any  eervicea  whatever  rendered  by  them  as  tuch  offi- 
eera  in  the  proeeootion  of  offenders. 

Bnt  where,  nnder  epecial  inatructiona,  diatrict  attomeya  render  servicee  of  varioos 
aorta,  necessary  to  di^pover  criminals  and  in  ptocorinf  adequate  evidence,  for 
■oeh  servicea  they  may  be  allowed  an  adequate  compensation  by  the  proper  de- 


Attobnet  General's  Office^ 

J/irtf  17, 1840. 

Sut:  I  had,  the  honor  to  receive  your  letter«of  the  16th  of 

March,  in  which  you  inquire  whether  the  fourth  section  of  thje 

act  of  3d  of  March,  1817,  which  allows  the  district  attorney  of 

the  United  States  for  the  district-^of  ludiana  mii  annual  sum  of 
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$200^  in  addition  to  his  stated  fees,  a»  a  Ml  compensation  for 
all  extra  sernces;  is  to  be  considered  as  precluding  the  allow- 
ance of  a  claim  which  he  makes  for  extra  services  rendered  bjr 
him  in  the  prosecution  of  postmaster  Keen  for  embezzling  cer- 
tain public  money. 

In  reply^  I  have  to  state  that;  in  my  opinion,  no  other  com- 
pensation than  the  stated  fees  and  annual  salary  above  men- 
tioned can  be  allowed  to  the  district  attorney  for  any  services 
whatever,  which  are  necessarily  rendered  by  him  as  a  public 
officer,  in  the  prosecution  of  an  offender.  It  may,  however, 
happen,  and  frequently  does,  that  in  criminal  cases  of  this  na- 
ture, preliminary  inquiries  and  services  of  various  sorts  neces- 
sary to  discover  the  criminal,  and  procure  adequate  evidence, 
must  be  made  at  much  trouble  and  expense.  Such  services  i 
do  not  think  a  district  attorney  can  be  expected  lo  render,  with- 
out special  instructions  and  reasonable  remuneration;  nor  do  I 
consider  them  as  Ming  within  the  class  for  which  the  above- 
mentioned  law  intended  to  provide.  For  services,  therefore,  of 
this  nature,  rendered  by  the  district  attorney  of  Indiana,  pre- 
vious to  the  passage  of  the  third  section  of  the  act  of  the  3d  of 
March,  1839, 1  think  a  reasonable  allowance  may  be  made  by 
the  head  of  the  proper  executive  department. 

H.  D.  GILPIN. 

To  the  Secretabt  of  the  Tiiba8urt. 


COMPENSATION  OP  aUARTERMASTER  OF  MARINE  CORPS. 

Since  the  3d  of  March,  1835,  quartermaeten  hare  not  been  allowed  any  extm 
compensation  on  account  of  diabanemente  for  public  tupplies. 

Attorney  General^s  Office, 

AprU  n,  1840. 
Sir:  I  had  the  honor  to  receive  your  letter  of  the  2Sth  of 
February^  enclosing  the  communication  of  Judge  McLean,  and 
other  papers  connected  with  the  claim  of  the  re presentatiires  of 
the  late  quartermaster  of  the  marine  corps,  for  an  allonrance  of 
one  per  cent,  commission  on  certain  purchases  of  public  sup- 
plies made  by  him  subsequent  to  the  3d  of  March,  1835. 
I  have  given  the  communication  of  Judge  McLean  the  most 
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attentive  consideration,  but  1  am  unable  to  come  to  the  opiaion 
that  the  claim  in  question  ought  to  be  allowed.  I  am  led  to 
this,  fifom  a  consideration  of  the  terms  of  the  act  of  Congress 
of  the  30th  Jun^,  1S34,  which  have  not  been  adverted  to  by 
Judge  McLean.  The  fifth  section  of  that  act  declares  that 
*^  the  officers  of  the  marine  corps  shall  be  entitled  to  and  re- 
ceive the  same  pay,  emoluments,  and  allowances^  as  are  now, 
«r  may  hereafUr  fte,  allowed  to  officers  of  similar  grades  in  the 
in&ntry  of  the  army."  Previous  to  the  3d  March,  1836,  the 
allowanoes  of  officers  of  the  army,  of  grades  similar  to  a  quar- 
termaster in  the  marine  corps,  embraced  a  commission  of  one 
per  cent,  on  porchaseis;  and  that  allowance  was  accordingly 
made  to  Major  Weed-  Op  the  3d  of  March,  1835,  Congress 
prohibited  extra  allowanoes  or  compensation  in  any  form  to  an 
officer  of  the  army,  on  account  of  the  disbursing  any  public 
money  appropriated  by  law,  during  that  session,/or  the  pur* 
chase  <}f  fuUic  applies  of  any  description.  This  law,  in  ac- 
cordance with  an  opinion  given  by  my  predeceissor,  (Mr.  But- 
ler,) on  the  7th  of  March,  1835,  has  ever  been  considered  as  a 
permaiient  regulation.  In  conformity,  therefore,  with  this  law^ 
<)o  commission  similar  to  that  claimed  on  behalf  of  Major  Weed 
has  been  allowed  to  any  officer  of  like  grade  in  the  army — or, 
indeed.,  to  any  officer  whatever.  It  cannot,  then,  be  allowed 
«nder  the  act  of  the  30th  of  June,  1S34,  to  the  quartermaster 
of  the  marine  corps,  for  it  was  obviously  the  object  of  that  act 
to  make  tbe  allowance  to  in&ntry  of  the  army  and  to  the  ma- 
rine corps  exactly  the  same;  any  changes  in  the  allowances  to 
the  latter  being  made  to  conform  to  those  which  might  take 
fflace  in  the  former,  whether  they  increased  or  lessened  the 
compensation  the  officer  was  thus  to  receive. 

H.  D-  GILPIN, 
To  the  SECiieTARv  of  tbe  Naitt. 


6ALGS  or  CHOCTAW  RE8ERVATI03S». 

Where  a  Choctaw  reMrvee  conveyed  hia  reMnratibn  to  D.,  in  trust,  to  sell  and 
apply  the  proceeds  to  the  payment  of  a  debt  owing  by  the  reaervee  to  A.  and 

.  R.,  who  thereupon  eold  a  poKion  of  the  land,  artd  with  the  proceeds  paid  a  part 
«f  the  snd  debt;  aad,  at  this  stage  ^  \^t  affair,  the  reaervee  died,  leaving  two 
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children,  whose  guardian,  onder  pretence  that  he  was  acting  for  the  children; 
boufrht  the  residue  at  a  sam  ftr  below  its  vaiae,  who,  after  takiag'  H.  kilo  pari- 
nership  with  him,  conjointly  with  him  sold  the  land  to  Hanks  and  Lewis,  with* 
out  the  consent  of  the  President,  and  refused  to  pay  over  any  part  of  the  pro- 
ceeds to  said  children — deciobd;  that  the '  President  ought  not  to  give*  his  ap-^ 
proval  to  the  sale  to  said  ^iiks  aod  Lewis,  as  it  would  prpbatily  deprive  tb« 
children  of  theiv  iobenlainca. 

-Attorney  Cmen&l^l^b  Opficf, 

April  18, 18410. 

Sir  :  1  had  tlie  honor  to  receive  your  letter  of  the  24th  of 
March,  enclosing  two  reports  from  the  Commissioner  of  In- 
dian Affairs,  relktive  to  the  application  of  Messrs;  Banks  and 
Lewis  for  tlie  consent  of  the  President  of  the  United  States  t» 
a  sale  to  them  of  part  of  a  reservation  made  to  Jkck  PItchlynn 
by  the  Choctaw  treaty  of  the  2Tth  September,  1830J-  and  in- 
quiring whether,  in  my  opinion,  this  consent  onght  to  be  giren. 

The  material  fiicts  of  the  case  are  as  follows:  The  nineteenth 
article  of  the  treaty  referred  to,  declares  that  certam  reserva- 
tions of  land  were  to  ber admitted;  but  provides  that  the  several 
reservations  so  secured  **  may  be  soW  with  the  consent  of  the 
President  of  the  United  States/^  In  the  treaty,  no  reservation 
is  secured  to  Jack  Pitchtynn;  but,  in  a  supplementary  article,, 
dated  the  following  day,  and  ratified  as  a  part  of  the  treaty,  the 
commissioners  agree  to  request  that  he  may  be  entitled  to  a 
reservation  of  two  sections  of  land.  In  an  opinion  given  tx> 
the  War  Department  by  my  predecessor,  (Mr.  Taney,)  on  the 
1st  of  November,  1831,  that  supplement  is  held  to-be  a  part  of 
the  original  treaty;  and  the  reservations  mestioned  in  it  aie  re- 
garded  as  subject  to  sale  in  the  manner  and  on  the  terms  pre- 
scribed in  the  19th  article. 

On  the  13th  of  April,  1S31,  Jack  Pitchlynn  cx)nveyed  the 
whole  of  his  reservation  to  William  Downing,  in  trust,  to  sdl 
and  apply  the  proceeds  to  pay  Albert  and  Raser  a  debt  he  owed 
them  of  $2,428  40,  with  interest.  This  conveyance  does  not 
appear  to  have  been  made  with  the  consent  of  the  ^President. 
Downing  sold  a  portion  of  the  land,  and  applied  the  proceeds, 
to  the  amount  of  $2,655  63,  to  the  payment  of  the  principal, 
and  part  of  the  interest  of  Aheri  and  Raser's  debt — ^leaving, 
however,  $312  96  of  the  interest  still  unpaid.  In  the  mean 
time^  J^k  Pitchlynn  died,  leaving  two  children^  and  John 
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Pitchlymi,  senior>  his  ftther,  became  their  guardian.  Old 
Pitchlynn  then  proposed  to  Abert  and  Raser  to  pay  them  the 
balance  scili  dae,  if  they  would  agree  to  transfer  to  him  the 
benefit  of  the  deed  of  trust;  and  an  arrangement  was  accord- 
ingly made^  by  which  Mr.  Abert  gave  an  order  to  Mr.  Down- 
ing,  the  trustee,  to  sell  the  residue  of  Jack  Pitchlynn 's  reser- 
vation, for  the  purpose  of  satisfying  what  remained  due  under 
the  deed  of  trust.  On  the  4th  of  October,  Mr.  Downing,  the 
trustee,  offered  for  sale  the  residue  of  the  reservation,  which 
consisted  of  fractional  sectional  30,  of  township  19,  in  range 
18  east.  At  the  sale,  it  was  proclaimed  that  the  land  was  to 
be  bought  in  by  old  Pitchlynn,  for  the  benefit  of  his  grand- 
children. Jack  Pitchlynn's  heirs.  Accordingly,  it  was  sold 
"  to  John  H.  Hand,  for  John  Pitchlynn,  senior,"  for  $1,012— 
a  sum  far  below,  its  value.  This  sale  also  appears  to  have 
been  made  entirely  without  the  consent  of  the  President. 
On  the^  day  of  the  sale,  an  agreement  was  entered  into  be- 
tween old  Pitchlynn  and  Mr.  Hand,  by  which  it  was  stipulated 
that,  ^'  in  consideration  of  a  note  for  $506,  given  by  Mr.  Hand 
to  old  Pitchlynn,  the  former  was  to  become,  "  in  every  respect, 
a  full  and  equal  partner  in  the  tract  of  land  aforesaid."  On 
the  8th  of  October,  1834,  four  days  after  the  sale,  Mr.  Hand 
and  old  Pitehlynn  sold  the  same  tract  of  land  to  Messrs.  Banks 
and  Lewis  for  the  sum  of  five  thousand  dollars,  cash  in  hand. 
This  sale,  also,  was  made  without  the  consent  of  the  Presi- 
dent, though  no  doubt  is  expressed  as  to  its  having  been  made 
bona  fide^  and  that  the  purchase-money  was  a  fair  equivalent. 
It  would  have  lefl  for  the  heirs  of  Jack  Pitchlynn  the  sum  of 
$4,686,  after  discharging  his  debt,  principal  and  interest.  No 
portion  of  this  sum  has  ever  been  paid  or  accounted  for  by  old 
Pitchlynn  to  his  grandchildren.  On  the  l2th  of  October,  1837, 
he  was  superseded  in  bis  guardianship  by  the  appointmeni  of 
Grant  Lincicum,  the  uncle  o/  the  heirs  of  Jack  Pitchlynn,  as 
their  guardian.  Lincicum  forthwith  objected  to  an  approval  by 
the  President  of  the  sale  to  Messrs,  Banks  and  Lewis.  This 
objection  he  afterwards  withdrew,  in  consideration  of  receiving 
the  sum  of  $1,000,  though  it  is  not  alleged  that  he  had  any 
legal  or  competent  authority  to  do  so.  The  heirs  of  Jack  Pitch- 
lynn  are  still  minors,  living  in  the  Choctaw  country  beyond  the 
Mississippi.    Old  Pitchlymi  is  dead;  and  any- recourse  which 
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the  children  might  have  against  him  or  his  properly,  may  be 
regarded  as  desperate. 

Upon  this  slate  of  facts,  application  is  made  to  the  President, 
by  Messrs.  Banks  and  Lewis,  to  give  his  consent,  pursuant  to 
the  19th  article  of  the  treaty,  to  the  saie  made  to  ihem;  and 
you  inquire  whelher,  in  my  opinion,  that  consent  ought  to  be 
given. 

In  reply,  I  have  the  honor  to  state,  that  I  think  it  should  not 
be  given.  It  cannot  be  doubted  that  the  minor  children  of 
Jack  Pitchlynn  are  entitled  to  the  full  amount  of  the  consid- 
eration money  of  the  sale  in  question,  after  the  paymeut  of 
their  Other's  debts  chargeable  upon  it.  The  evident  intention 
of  the  clause  requiring  the  President's  consent  to  safes  which 
the  reservees  might  make,  was  to  fHPotect  the  Indian  against 
any  injustice  or  impropriety  in  the  sale.  A  sale  made  by  Jack 
Pitchlynn  himself,  inliis  lifetime,  would  have  beeu  subject  ti> 
examination  on  those  grounds,  and  would  have  been  approved 
only  on  satis&ctory  evidence  of  ita  being  honajkle,  and  in  ac- 
cordance with  the  legal  and  equitable  rights  of  the  reservee. 
Much  more  must  this  principle  govern  the  jQxeoutive,  whea 
the  legkl  and  equitable  rights  of  minor  Indian  cliildien,  re- 
siding beyond  the  Mississippi,  are  to  be  affected  by  the  dec>* 
sion.  Yet  the  approval  which  is  now  asked  for  would  not  only 
certainly,  and,  as  I  think,  unjustly  interpose  a  serious  obetacle 
in  the  way  of  these  minors  while  proseciuing  their  claims  to 
their  inheritance,  but  would  probably,  in  point  of  fact,  deprive 
them  totally  of  every  portion  of  that  inheritance*  i  cannot 
think  that  there  is  auy  tiling  in  the  treaty  which  weuld^  undet 
such  cireumstances>  make  it. obligatory  on  the  Piesideot  to 
give  his  consent  to  the  sale;  on  the  contrary,  I  am  of  o|Hnioii 
that  the  cleat  iutentiOA  of  the  treaty  authoriaes  him  to  with- 
hold it. 

The  only  grounds  on  which  the  request  foi  his  approval  ap« 
pears  to  be  stmngly  urged  are,  that  the  purchase  by  Messrs. 
Banks  and  Lewis  was  honajide;  the  price  given  was  the  £ur 
value  of  the  landf  and  thaft  price  was  actually  paid  by  them  to 
old  Pitchlynn  and  Mr.  Hand.  To  these  jreasons  it  may  be  an« 
swered,  in  the  first  place,  that  if  a  refusal  on  the  part  of  the 
Executive  to  approve  the  sale  iuvolves  them  in  the  risk  of 
losing  their  purchase-money,  hie  oeusent  will^  ou  the  other 
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hand  9  in  all  probability,  subject  the  minor  children  to  the  loss 
of  every  portion  of  their  inheritance.  But,  in  addition  to  this^ 
it  is  to  be  observed  that  the  purchase  was  voluntarily  made  by 
Messrs.  Banks  and  Lewis,  with  a  full  knowledge  of  the  consent 
of  the  PresideiU  being  necessary  to  give  a  valid  title  to  the  land 
in  question.  It  was  in  their  power  so  to  have  made  their  con» 
tract  of  purchase  as  to  leave  the  actual  payment  of  the  money 
dependent  on  their  receiving  a. valid  title.  It  was  well  known 
^at  the  land  in  question  was  th.e-  reservation  of  Jack  Pitah- 
lynn,  and  therefore  subject,  when  sold,  to  the  equally  well* 
known  provisions  of  the  treaty  regulating  the  sale  of  reserva- 
tions. It  was  also  obvious  that,  by  the  death  of  Jack  Pitch- 
lynn,  his  interest  had  passed  to  his  minor  children;  and,  there- 
fore, that  any  purchaser  was  especially  bound  to  look  to  the 
legality  and  carrectness^of  all  the  intermediate  proceedings  by 
which  his  title  might  be  affected.  He  could  have  no  just 
grounds  to  complain  of  any  difficulty  arising  from  a  neglect  to 
do  so. 

The  objections  which  I  thus  entertain,  for  the  reasons  stated^ 
to  an  approval  of  the  sale,  make  it  unnecess^  to  express  an 
opinion  on  the  other  ground  of  objection  taken  by  the  Com- 
missioner of  Indian  Affairs, — that  the  sale  in  question  is  not 
such  a  one  as  is  contemplated  by  the  nineteenth  article  of  the 
treaty;  and  that,  therefore, the  laws  of  the  Stale  of  Mississippi 
^ould  be  left  to  operate  on  the  case,  without  any  interference 
between  the  parties  un  the  part  of  the  Executive. 

H.  D.  GILPIN. 

To  the  Secretary  of  War. 


]>UTY  OF  ACCOUNTINQ  OFPICSRS  RESPKQTINQ  CLAIM  OF  WIL- 
LIAM OTIS.       - 

AUhoagh  it  is  doubted  wliotfaer  an  aeoosnt  whieh  has  been  finally  adjirated,  sel- 
tled^and  eloaod,  ooglit  to  be  reopened,  the  claim  in  behalf  of  WiHiam  Ot'ia,  lain 
eollector  of  caatom^  at  Barnaiable,  not  faafing  been  fully  aettled,  may  now  be 
aeided  without  Yiolating  such  a  rule. 

Attorney  General's  Office, 

AprU  20yl8iO. 
Sir:  I  have  examined  the  documents  relative  to  the  case  of 
William  Otis^  deceased^  late  collector  of  the  customs  for  the 
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district  of  Barnstable,  which  were  transmitted  wjth  the  lett» 
of  the  First  Comptroller  of  the  Treasury,  dated  the  27th  of 
March;  and  have  now  the  honor  to  state  that,  in  ray  opinion, 
the  snm  reported  by  the  accounting  officers  to  be  still  due,  miay 
be  paid  in  pursuance  of  the  provisions  of  the  act  of  Congress 
of  the  2d  of  March,  1829.  That  act  directed  those  officers  to 
audit  and  settle  his  accounts  upon  principles  of  justice  and 
equity ;  appropriated  a  sum  of  inoney  sufficient  to  discharge  the 
amount  that  they  might  decide  to  be  due;  and  directed  its  pay- 
ment upon  their  decision  being  sanctioned  and  approved  by  the 
President. 

Shortly  after  the  passage  of  this  act,  an  account  was  pre- 
sented by  Mr.  Otis,  of  which  a  portion  was  admitted  and  paid 
with  the  sanction  and  approval  of  the  President.  This,  how- 
ever, was  not  stated  to  be,  or  regarded  as,  a  final  settlement 
under  the  act;  on  the  contrary,  not  long  afterwards!  an  addi- 
tiona!  ailowance  of  $3;120  36  was  admitted,  approved  by  the 
President,  and  paid;  and  a  still  further  allowance  has  been 
made  by  the  present  accounting  officers,  and  sanctioned  and 
paid  in  the  same  manner*  The  present  report  of  the  First 
Comptroller  presents  to  the  President  for  his  ^provai  an  item 
of  $10,585  67,  which  is  stated  to  be  a  final  decision  on  the 
claim  of  Mr.  Otis,  and  a  final  settlement  of  his  accounts,  in 
pursuance  of  the  act. 

That  Mr.  Otis  is  entitled  to  the  allowance  in  question,  *'  upon 
principles  of  justice  and  equity,'^  does  not  appear  to  be  doubted. 
The  accounting  officers  and  the  Secretary  of  the  Treasury  con- 
cur in  this  opinion  from  the  testimony  produced.  The  state- 
ment of  the  case,  as  exhibited  in  the  report  of  the  First  Audi- 
tor, dated  26th  of  January,  1840,  is,  I  think,  conclusive  to 
show  that  the  item  in  question  should  never  have  been  disal- 
lowed. The  only  ground  on  which  a  doubt  is  expressed,  as 
to  the  propriety  of  making  the  allowance,  arises  out  c^the  (act 
that  the  claim  was  rejected  by  the  First  Auditor,  when  origi- 
nally presented  in  1829.  This  is  regarded  as  a  final  decision^ 
with  which  the  present  Auditor  thinks  it  would  be  improper 
to  interfere.  The  First  Comptroller,  on  the  other  hand,  is 
of  opinion,  that  as  the  account  has  never  been  finally  adjusted 
or  setded,  there  has  been  no  such  decision  as  precludes  an  al- 
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lowance  of  this  item,  if  justly  due  to  the  claimant.  To  this 
view  may  be  added  the  facts,  that  the  decision  of  the  former 
Auditor  does  not  appear  to  have  been  regularly  or  explicitly 
confirmed  b/the  Comptroller,  although  it  is  supposed  to  have 
been  assented  to  by  him;  that  it  does  not  seem  to  have  been 
submitted  to  or  passed  upon  by  the*  Fresident,  as  the  aet  of 
Congress  requires,  before  th^  proceedings  under  it  can  be  con* 
aidered  as  final;  and  that,  since  it  was  made,  evidence  has  been 
produced  toshowthat  at  the  time  the  former  Auditor  exam- 
ined the  account,  Mr.  Otis  was  laboring  under  a  mental  inca* 
pacity  to  manage  his  business. 

It  may  be  reasouably  doubted  whether  an  account  which 
has  been  finally  adjusted,  settled,^and  ck>sed>  ought  to  be  i»^ 
opeiiedy.  withoul  very  strong  circumst^ces  to  warrant  such  a 
course.  But  the  present  case  does  nei^  &H  withiu  that  rule. 
The  amotint  in  question  certainly  was  not  cfesed,  or  even 
finally  adjusted;  it  is  doubtful  whether  even  the  item  in  dis* 
pute  can  be  considered  as  formally  rejected,,  uader  the  act 
which  submitted  it  to  the  accounting  officers  and  the  President. 
White  the  account  thus  remained  unclosed,  the  particular  items 
were  eubject  to  examination. 

I  am,  therefore,  of  opinion  that  the  claim,  beiiig  founded 
^  o»  principles  of  justice  and  equity,"  ought  to  be  sanctioned 
wd  approved  by  the  President;  with  the  understanding  thai 
the  present  decisioii  is  a  final  one  upon  the  whole  ckiim  of  Mr. 
Otis^  and  that  no  further  allowance  be  made  under  the  act  of 
Congress  above  referred  to. 

H.  D.  GILPIN. 

To  the  Prbsiuent  of  the  Unfteo  States. 


TESTIMONY  OF  NEGROES  BEFORE  COURTS-MARTIAL. 

The  Executive  wifl  not  eet  aside  the  proceedings  of  eourts-martial  rnereTy  be- 
cause they  have  admitted  the  testimony  of  negroes  or  made  other  mistakes, 
though  objected  to,  where  it  appears,  upon  the  whole  tase,  that  justice  has  been 
done  and  that  the  Yerdict  is  substaniially  right. 

Attorney  General's  Office, 

AprUZr,  iSiO. 
Sir:  I  had  the  honor  to  receive  your  letter  of  the  20th  in- 
stant^ eucloaiDg  a  copy  of  that  of  the  Honorable  J.  Taliaferro^ 
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of  the  House  of  Repiesenlatives,  together  with  the  leoord  of 
the  proceedings  of  die  court- martial  convened  for  the  trial  of 
Lieutenant  George  Mason  Hooe,  on  boaid  the  United  States 
ship  Macedonian,  in  the  ]>a7  of  Pensacola,  on  the  18th  of 
March^  1839,  and  the  opinion  of  the  attorney  of  the  United 
States  for  this  district  thereon. 

In  reply  to  your  request  for  my  opinion  on  the  point  sub* 
mitted  by  Mr.  Taliaierro— that  the  proceedings  and  judgment 
of  the  court-martial  ought  to  be  set  aside,  on  the  ground  that 
it  admitted  the  testimony  of  two  negroes  on  board  the  vessel, 
who  were  produced  and  examined  as  witnesses,  notwithstand- 
ing an  objection  made  thereto— I  have  to  say,  that  on  a  careful 
examination  of  the  record,  I  find  that  the^  testimony  objected 
to  is  in  no  respect  material  to  the  finding  of  the  court.  That 
testimony  related  to  the  second  charge,  of  which  the  accused 
was  entirely  acquitted;  and  also  to  the  fourth  specification  in 
the  first  and  seccmd  charges,  the  finding  in  regard  to  whick 
was  fully  sustained,  in  all  particttlars,by  witnesses  whose  <!om« 
petency  was  not  denied,  indeed,  the  only  fact  found  by  the 
court,  under  any  portion  of  the  charges  to  which  this  testimo- 
ny relates,  is  the  punishment  of  a  person  on  board  tb^  ship  by 
direction  of  Lieutenant  Hooe — a  fiict  mentioned  by  many  wit- 
nesses, and  not  at  all  denied  in  the  defence,  which  rests  not 
tipon  the  fact  itself,  but  the  authority  of  the  accu^Bd  to  direct 
the  punishment.  If,  therefore,  we  adopt  the  well-established 
and  reasonable  rule  laid  down  in  regard  to  similar  applications 
in  common-law  proceedings,  that  ^'where,  upon  the  whole 
case,  justice  has  been  done,  and  the  verdict  is  substantially 
right,  no  new  trial  will  be  granted,  even  though  there  may 
have  been  some  mistakes  eommitted,"  sufficient  justification 
for  assenting  to  the  present  application  will  not  be  found. 
This  makes  an  inquiry  uimecessary.in  regard  to  the  objection 
itself. 

H.  D.  GILPIN. 

To  the  Secretary  of  the  Navy. 


CONSTRUCTION  OF  A  CONTRACT  FOR  ARMY  SUPPLIES. 

Where  a  contractor  for  army  aupplies  ag^reed  to  furniffh  for  the  army,  upon  the  re- 
quifiition  of  the  eommaodani,  a  aupply  of  proviaiont  for  fix  montha  in  advance. 


Digitized  by  VjOOQIC 


TO  THE  SECBETARY  OP  WAR.  525 

Construction  of  a  Contract  for  Army  Supplies. 

at  Detroit,  and  for  nine  montha  at  Madkmac,  and  was  required  by  the  com- 
mandlog  officer  to  deposite  more  rations  than  were  reqaired  for  six  months*  sop* 
ply  of  the  troops  stationed  at  Detroit,  and  ten  per  centum  in  addition  for  con* 
ting^ncies;  and  the  question  of  the  rate  of  compensation  for  the  excess  hairing 
been  passed  upon  by  a  court  and  the  matter  sent  to  the  accounting  officers  to 
be  adJQSted  on  priivsiplea.of  Jusctoe  and  equity,  by  an  act  of  Congress  requiring 
them  to  recognise  the  judicial  decision-^»Bcu>BD,  that  the  contractor  roust  be 
held  to  supply  at  his  contract  price  the  amount  necessary  for  six  months*  sap- 
ply  at  Detroit,  and  nine  months*  supply  at  Mackinac,  and  ten  per  centum  besides 
-Ibr  contingeneieis  and  no  more,  and  that  for  the  excew  he  should  be  aUowcd  the 
fiur  marlcet  Talue. 

Attornbt  General's  Office, 

Jprtf  30, 1840. 

Sir:  I  haTe  bad  the  honor  to  leceire  your  letter  of  the  23d 
MoYember,  addressed  to  the  late  Attorney  General,  requesting 
an  opinion  relieve  to  the  proper  corisdraction  of  that  part  of 
the  aet  of  Congress  of  2d  of  July,  1836,  passed  fer  the  relief  of 
James  TfacMoas,  which  directs  the  accounting  officers  to  be 
governed  by  the  judiciah  decision  of  the  district  judge  of  the 
United  States  fer  the  southern  district  of  New  York. 

It  appears  flmt  Colonel  Thomas,  on  the  26th  January,  1816, 
contracted,  among  other  things,  to  furnish  for  the  army,  upon 
tfie  requisition  of  the  commandant,  a  supply  of  provisions  for 
six  months  tn  advance  at  Detroit,  and  for  nine  months  in  ad- 
vance at  Mackinac.  Under  this  contract  the  commanding  offi- 
cer required  him  to  deposite  240,000  rations  on  the  1st  of  De- 
cember, 1816,  at  Detroit,  and  180,O6o  rations  on  the  1st  No- 
vember, 1816,  at  Mackinac.  On  the  adjustment  of  the  ac- 
counts between  Colonel  Thomas  and  the  United  States,  a  bal- 
ance was  reported  against  him  by  the  accounting  officers,  and 
a  suit  was  instituted  in  the  district  court  of  the  United  States 
for  the  southern  district  of  New  York,  to  recover  the  balance 
so  reported  to  be  due.  On  the  trial.  Colonel  Thomas  alleged 
that  the  number  of  rations  thus  required  by  the  commanding 
officer  was  exorbitant,  and  he  claimed  to  be  allowed  the  mar* 
ket  price,  instead  of  the  contract  price,  for  all  the  provisions 
thus  furnished  by  him,  under  the  requisition  of  the  command- 
ing officer,  "  beyond  what  the  officer  had  a  right  to  call  for,  or 
the  contractor  was  required  to  furnish  under  his  contract.'* 
1^0  sustain  his  right  to  this  allowance,  he  gave  in  evidence  a 
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letter  of  General  Macomb,  in  which  that  officer  states  that  the 
number  of  rations  actually  required  for  six  months'  supply  of 
the  troops  stationed  at  Detroit,  at  the  time  referred  to,  was 
112,112;  but  that  it  was  proper  to  provide  for  contingencies  in 
addition,  and  that  ''for  such  contingencies  ten  per  cent,  ought 
to  be  estimated  on  the  amount  above  stated,'*  making  123,323 
rations  as  the  number  ''required  for  deposite  at  Detroit  for 
troops/'  In  charging  the  jury  upon  Ihis  claim,  the  district 
judge  decided  as  follows:  "  Though  a  liberal  construction  ought 
to  be  indulged,  in  respect  to  the  right  to  call  for  a- deposite  of 
provisions,  and  the  right  should  not  be  restrained  strictly  to 
what  would  be  sufficient  for  the  number  of  men  actually  in 
service;  and  though  regard  ought  to  be  had  to  the  possible  ne- 
cessity of  augmenting  the  forces  at  those  points,  and  the  con- 
tract should  be  so  construed  as  to  embrace  such  contingency; 
yet  the  requisition  for  rations  ought  to  have  a  fair  and  reason- 
able relation  to  the  troops  really  in  service,  and  the  command- 
ing officer  cannot  make  an  inordinate  requisition  on  mere  con- 
jecture that  it  may  possibly  be  wanted.  The  jury  were  justi- 
fied in  taking  the  after  events  into  consideration,  in  determining 
whether  any  proper  reason  or  occasion  existed  for  such  a  requi- 
sition. There  was  evidence  in  the  case,  submitted  to  the  jnry, 
that  might  warrant  their  finding  that  the^  privilege,  secured  to 
the  government  in  this  behalf,  had  been  unwarrantably  used 
by  the  commanding  officers  in  their  requisitions  for  deposites." 
What  the  judgment  of  the  court  was  in  this  suit,  does  not 
appear  in  the  papers  before  me;  but  the  subject  yrus  again 
brought  before  the  accounting  officers  of  the  treasury,  by  the 
act  of  Congress  of  2d  July,  1836.  They  were  then  authorized 
to  adjust  and  setde  the  accounts  on  princi]des  of  justice  and 
equity,  and,  in  so  doing,  to  recognise  the  judicial  decision  of 
the  district  judge,  as  fixing  the  true  construction  of  the  con- 
tract, and  the  relative  rights  of  the  parties  under  the  same.  In 
the  progress  of  this  settlement,  the  accounting  officers  allowed 
Colonel  Thomas  the  fair  market  value,  over  and  above  the  con- 
tract price,  of  all  the  rations  furnished  by  him  at  Detroit  and 
Mackinac,  beyond  the  number  which  the  commanding  officer 
had  a  right  to  require  to  be  deposited  at  those  places;  and  they 
fixed  this  number  according  to  the  evidence  of  General  Ma- 
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comb,  which  had  been  obtained  and  adduced  by  Colonel 
Thomas; — that  is,  they  held  him  bound  to  fu<rni6h,  under  his 
contract,  the  number  of  rations  actaalty  xequiced  for  the  six 
months'  supply  at  Detroit,  and  the  nine  months'  supply  at 
Mackinac;  and  also  ten  per  cent,  in  addition,  for  contingen- 
cies; but  no  more.  It  is,  as  I  understand,  upon  the  correct- 
ness of  this  decision,  and  its  accordance  with  that  of  the  dis* 
trict  judge  of  New  York,  that  my  opinion  is  now  asked. 

I  have  no  hesitation  in  saying  that  I  concur  •entirely  in  the 
construction  of  the  contract  which  is  given  by  the  accounting 
officers;  that  is  to  say,  I  am  of  opinion  that  the  contractor  was 
bound  to  deposite,  on  the  requisition  of  the  commanding  offi* 
cer,  not  only  the  number  of  rations  actually  needed,  but  a  suffi* 
cient  quantity  to  meet  contingencies;  and  that  he  was  also 
bound,  while  his  contract  existed,  to  issue,  and  deliver  them 
to  the  United  States,  to  the  full  extent  of  this  limitation,  at 
the  price  specified  therein,  whatever  may  have  been  their  mar- 
ket value. 

There  is,  however,  a  view  of  this  case,  connected  with  the 
matter  of  tsici  not  direcdy  presented  to  me,  but  referred  to  in 
the  papers  submitted,  which  has  so  material  a  bearing  on  the 
whote  question,  that  my  opinion  might  be  subject  to  some 
misapprehensioa  unless  I  were  to  ^vert  to  it.  The  point  is 
this:  it  seems  to  be  alleged  (though  the  feet  does  not  distinctly 
appear)  that  the  supplies  in  question  were  never,  in  point  of 
fact,  delivered  to  the  United  States  until  they  were  actually 
issued  to  the  troops;  that,  though  the  contractor  was  bound  to 
deposite  them,  and  did  actually  de^posite  them  at  the  designated 
places,  yet  they  were  not  received  by  the  United  States,  or 
considered  as  thm  property,  but  still  remained  the  property 
of  the  contractor,  at  his  own  risk;  he  being  liable  for  their 
loss-  or  injury,  at  all  Ximes  previous  to  their  actual  issue  to  the 
troops.  If  such  be  the  fact,  1  am  of  opinion  that  the  United 
States  could  not,  after  the  expiration  of  the  contract,  and  after 
the  obligation  on  «the  fart  of  the  contractor  to  furnish  the  sup« 
plies  had  ceased,  still  appropriate  to  their  own  use  the  property 
remaining  in  his  hands,  except  at  the  actual  value— that  is,  at 
the  &ir  market  price.  It  is  true,  he  would  have  been  bound 
to  deposite  it,  and  also  bound  to  issue  supplies  up  to  the  close 
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of  his  contract,  to  the  fiill  extent  required^  including  the  addi- 
tion for  contingencies;  and  to  do  this  at  his  contract  price. 
But  I  can  perceive  no  right  which  the  United  States  possess  to 
compel^  after  the  termination  of  the  contract,  the  delivery  of  the 
supplies' which  they  did  not  need  before^  which  they  refused  to 
receive,  and  which  they  obliged  the  contractor  to  hold  and 
keep  at  his  own  exclusive  risk.  In  such  a  case,  the  contractor 
is  certainly  not  bound  to  deliver  them  under  his  contract,  with- 
out a  clear  stipulation  to  that  effect,  nor  at  the  contract  price. 

H-  D.  GILPIN. 
To  the  Sboretart  of  War. 


PAYMENT  OP  TERRITORIAL  MILITIA  CALLED  OUT,  BUT  NOT 

MUSTERfiO. 

There  are  no  acta  of  CongreM  providing  pay,  rationa,  and  expenaea  to  mHtcia 
called  oat  by  State  or  Territorial  authority,  but  diab^nded  without  their  haTin^ 
been  employed  or  muatered  into  the  aetrice  of  the  Uniled  Statea  previoiia  lo  ihmt 
diamiaaal;  aueh  oaaea,  aa  thay  have  ariean«  hayiog  be^»  from  time  to  time, 
apecially  provided  for. 

Attorney  General's  Offioe, 

Jtfojf  1,1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  29th  ulti* 
mo^  relative  to  the  payment  of  the  militia  called  out  by  the 
governor  of  lowa^  at  the  requisition  of  the  marshal ,  on  account 
of  certain  differences  that  had  arisen  between  the  State  of  Ifis- 
souri  and  the  Territory  of  Iowa,  relative  to  the  boundary-line 
between  them;  and  inquiring  whether,  in  my  opinion,  the  act 
of  the  20th  April,  1818,  authorizes  the  allowance  of  pay,  ra- 
tions, and  expenses,  to  the  militia  so  called  out,  but  disbanded 
without  their  having  been  at  any  time  called  forth  by  direction 
or  with  the  approval  of  the  President,  or  without  their  having 
been  at  any  time,  previous  to  their  dismission,  employed  or 
mustered  into  the  service  of  the  United  States. 

The  act  which  authorizes  and  regulates  the  pay  of  the  mili- 
tia, passed  on  the  2d  January,  1795,  provides  by  its  first  sec- 
tion,  ^'  that  from  and  after  the  passing  of  that  act,  the  allowance 
of  bounty,  clothing,  and  pay,  to  the  non-commissioned  officers, 
musicians,  and  privates  of  the  infiintry  and  cavalry  of  the  mili- 
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tia  of  the  United  States^  when  called  into  actual  service^  shall 
be  at  the  rates  per  month"  therein  stated.  The  third  section^ 
of  the  same  act  further  provides,  *'  that  whenever  the  militia 
shall  be  called  into  the  actual  service  of  the  United  States,  their 
pay  shall  be  deemed  to  commence  from  the  day  of  their  appear- 
ing at  the  place  of  battalion,  regimental,  or  brigade  rendezvous; 
allowing  to  each  non-commissioned  officer,  musician,  and  pri- 
vate soldier,  a  day's  pay  and  rations  for  every  fifteen  miles  from 
his  home  to  such  place  of  rendezvous,  and  the  same  allowance 
for  travelling  home  from  the  place  of  discharge."  On  the  20th 
of  April,  1818,  an  act  was  passed  entitled  "An  act  to  defray 
the  expenses  of  militia  when  marching  to  places  of  rendezvous.  ^^ 
It  is  in  the  following  words:  "That  the  expenses  incurred,  or 
to  be  incurred,  by  marching  the  militia  of  any  State  or  Terri- 
tory of  the  United  States  to  their  places  of  rendezvous,  in  pur- 
suance of  a  requisition  of  the  President  of  the  United  States, 
Of  which  shall  have  been,  or  may  be,  incurred  in  cases  of  calls 
made  by  the  authority  of  any  State  or  Territory,  which  shall 
have  been  or  may  be  approved  by  him,  shall  be  adjudged  and 
paid  in  like  manner  as  the  expenses  incurred  after  their  arrival 
at  such  places  of  rendezvous,  on  the  requisition  of  the  Presi- 
dent of  this  United  States:  Provided^  That  nothing  herein  con- 
tained  shall  be  considered  as  authorizing  any  si)ecies  of  ex- 
penditure, previous  to  arriving  at  the  place  of  rendezvous,  which 
is  not  provided  fry  existing  laws  to  be  paid  for  after  their  arrival 
at  such  place  of  rendezvous.*' 

It  will  be  perceived  that  the  pay  thus  allowed  is  confined,  by 
the  express  terms  of  the  act  of  1795,  to  militia  who  shall  be 
called  into  the  actual  service  of  the  United  States^  it  will  also 
be  perceived  that  the  payment  is  confined  to  compensation 
while  they  are  in  such  actual  service,  with  an  allowance  of  a 
day's  pay  and  rations  for  every  fifteen  miles  the  officer,  musi- 
cian, or  soldier,  may  travel  between  his  home  and  the  place  of 
rendezvous ;  but  no  provision  whatever  is  made  for  defraying 
the  expenses  which  must  be  incurred  of  necessity  by  the  march- 
ing of  the  troops  previous  to  their  arrival  at  the  place  of  rendez- 
vous, or  before  they  are  actually  mustered  into  service.  To 
provide  for  this  omission,  the  act  of  20th  April,  1818,  was 
paased ;  ar>d  its  object  is  declared  in  its  title  to  be  "  to  defray 
Vol.  ni— 34 
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the  expenses  of  the  militia  when  inarching  to  places  of  rendez- 
vous." To  guard  against  any  improper  allowance  under  the 
denomination  of  expenses^  the  proviso  was  added,  by  which  it 
was  declared  ^^  that  the  act  in  question  was  not  to  be  considered 
as  authorizing  any  species  of  expenditure  previous  to  arriving 
at  the  place  of  rendezvous^  which  was  not  provided  by  existing 
laws  to  be  paid  after  their  arrival  at  such  place'' — that  is  to 
say^  no  other  expenses  than  those  necessarily  incident  to  the 
marching  of  troops^  after  they  are  in  the  actual  service  of  the 
United  States. 

That  such  was  the  sole  and  limited  object  of  the  act  of  1818, 
is,  I  think,  to  be  deduced,  as  well  from  the  evident  propriety 
of  supplying  the  omission  in  the  previous  law,  as  from  the 
declaration  contained  in  the  title  and  the  limitation  imposed  by 
the  proviso. 

The  only  portion  of  the  act  which  would  seem  to  give  rise  to 
a  doubt  on  the  correctness  of  this  construction,  is  the  phrase 
which  alludes  to  expenses  incurred  in  cases  of  calls  made  by 
the  authority  of  any  State  or  Territory,  which  shall  have  been, 
or  may  be,  approved  by  the  President.  I  think,  however,  that 
this  expression  is  perfectly  consistent  with  what  I  suppose  to 
be  the  intention  of  the  act.  It  has  reference  only  to  expenses 
incurred  during  the  march  to  the  place  of  rendezvous;  and  as 
the  pay,  subsequent  to  their  arrival  at  such  place,  depends  on 
the  act  wjiich  confines  it  to  militia  who  are  mustered  into  the 
actual  service  of  the  United  States,  it  may  be  inferred  that  the 
previous  expenses  of  the  march  were  limited  to  the  same  troops. 
No  act  of  Congress  confers  any  right  to  pay  militia  that  have 
been  called  out  by  the  authority  of  a  State  or  Territory,  even 
if  such  call  is  afterwards  approved  by  the  President,  unless 
they  shall  have  been  in  the  actual  service  of  the  United  States — 
unless  they  shall  have  been  mustered  into  their  service  3  and  it 
can,  therefore,  be  scarcely  inferred  that  the  words  to  which  I 
have  adverted  are  intended  to  authorize  a  payment,  except  in 
a  similar  case  of  expenses  incurred  by  the  marching  of  the  mili- 
tia previous  to  such  actual  service.  It  may  well  happen  that 
the  authorities  of  a  State  or  Territory  may  deem  it  a  duty  to 
call  out  the  militia  on  the  occurrence  of  any  of  the  contingen- 
cies on  which  the  federal  Executive  is  authorized  to  do  so;  aod 
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that  the  President,  on  being  informed  thereof,  may  approve 
such  course,  and  muster  them  into  the  service  of  the  United 
States,  without  having  originally  called  them  forth.  In  this 
case  the  act  of  2d  January,  1795,  had  actually  allowed  their 
pay;  and  the  phrase  now  referred  to  meets  the  previous  expenses. 
If  so  confined,  it  is  entirely  consistent  with  the  declared  inten- 
tion of  the  act  of  1818,  as  well  as  with  the  previous  provisions, 
relative  to  the  employment  of  the  militia  by  the  President. 
Even  in  that  case,  however,  an  appropriation  by  law  would  be 
necessary  for  the  actual  payment  of  the  militia  so  called  out. 
But  where  it  happens  that  the  President  never  has  exercised  the 
authority  conferred  on  him,  where  the  militia  were  called  out 
solely  on  the  judgment  of  the  executive  authority  of  the  State 
or  Territory,  without  the  approval  of  their  employment  being 
asked  for  or  given  by  the  President,  and  without  their  having 
been  at  any  time  in  the  actual  service  of  the  United  States, 
Congress  would  seem  to  have  reserved  such  a  case  entirely 
for  their  own  legislation,  in  regard  as  well  to  the  allowance  of 
pay  and  expenses,  as  the  actual  appropriation  therefor,  rather 
than  to  have  made  it  a  matter  dependent  alone  on  a  subsequent 
approval  by  the  President. 

The  circumstance  which  you  mention,  of  the  uniform  con- 
struction heretofore  of  the  law  in  question,  confirms  this  view  of 
it;  and  it  is  strengthened  by  the  course  adopted  by  Congress 
when  they  deemed  it  necessary  to  pass  the  special  .act  of  7th 
July,  1838,  to  provide  for  the  case  of  the  militia  of  New  York, 
who  were  called  out  by  the  governor  of  that  State  for  the  pro- 
tection of  the  frontier,  but  never  actually  mustered  into  the  ser* 
vice  of  the  United  States.  Indeed,  that  case  may  be  regarded 
as  affirming  this  construction  more  fully,  from  the  fact  that  there 
was  at  the  time  an  unexpended  appropriation  already  made  for 
defraying  the  expenses  connected  with  the  protection  of  that 
forntier. 

I  am,  therefore,  of  opinion  that  the  question  proposed  by  you 
must  be  answered  in  the  negative. 


H.  D.  GILPIN. 


To  the  Sbcretart  op  War. 
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VERIFICATION  IN  FOREION  COUNTRIES  OP  APPLICATIONS  FOR 
PATENTS  FOR  INVENTIONS. 

Verifications  and  depositions  in  foreign  coantries  to  be  made  under  the  provisions 
of  the  sixth  section  of  the  act  of  July  4,  1836,  before  patents  can  issue,  should 
not  be  made  before  consuls,  bat  before  competent  magistrates  of  thj  country 
where  they  shall  be  taken,  and  authenticated  by  the  consul. 

Any  abrogation  of  oaths  in  the  patent  laws  of  England  will  not  affect  the  question 
here ;  all  conditions  requisite  to  a  patent  in  this  country  must  be  complied  with 
according  to  the  laws  of  Congress. 

Attorney  Gexeral's  Office, 

May  12,  1840. 
,  Sir:  I  had  the  honor  to  receive  your  letter  of  the  4th  instant, 
enclosing  a  communication  from  the  Commissioner  of  Patents, 
and  asking  whether,  in  my  opinion,  the  oath  required  to  be 
taken  by  an  applicant,  under  the  provisions  of  the  sixth  sec- 
tion of  the  act  of  the  4th  of  July,  1836,  before  a  patent  can  be 
issued  to  him,  may  be  administered  by  a  consul  of  the  United 
States,  and  particularly  the  consul  who  is  also  an  agent  of 
claims  at  Paris. 

In  reply,  I  have  to  state  that  I  am  aware  of  no  law  which 
confers  on  consuls  the  general  power  of  administeHng  oaths, 
'though  they  are  authorized  to  atUhenticcUe  depositions  made  in 
foreign  countries.  I  am,  therefore,  of  opinion  that  the  oath 
should  not  be  administered  by  the  consul,  but  by  a  competent 
magistrate  of  the  country  where  it  is  taken;  and  that  the  depo- 
sition so  made  should  be  verified  by  the  official  certificate  or 
authentication  of  the  consul. 

The  Commissioner  of  Patents  also  inquires  whether  the  pro- 
visiop  of  the  act  of  the  4th  of  July,  1836,  above  referred  to,  is 
"  sufiiciently  complied  with  in  England^  by  a  solemn  declara* 
tion"  pursuant  to  the  act  of  6  William  IV,  entided  '<  An  act  to 
repeal  an  act  of  the  present  session  of  Parliament,  entitled  *  An 
act  for  the  more  effectual  abolition  of  oaths  and  affirmations 
taken  and  made  in  the  various  departments  of  the  state,  and 
to  substitute  declarations  in  lieu  thereof,  and  for  the  more  entire 
suppression  of  voluntary  and  extrajudicial  oaths  and  affida- 
vits;' and  to  make  other  provisions  for  the  abolition  of  unne- 
cessary oaths."  I  have  not  seen  the  British  statute  here  re* 
fened  to,  but  presume,  from  its  title,  that  it  substitutes,  in  cer- 
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tain  cases  in  England,  a  declaration  for  the  oath  or  affirmation 
previously  required  by  the  laws  of  that  country.  I  am  of 
opinion  that  this  change  cannot  sanction  any  deviation  from 
the  requisitions  of  the  act  of  Congress  above  referred  to,  and 
that  the  question  proposed  must  be  answered  in  the  negative, 

H.  D.  GILPIN. 
To  the  Secretary  op  War. 


PAYMENTS  DIRECTED  BY  CONGRESS— TO  WHOM  TO  BE  MADE. 

Paymentfl  directed  by  Congreas  to  be  made  to  M.  and  T.  ihould  be  made  by  the 
Secretary  of  the  Treasury  to  them  or  their  conatitated  attorney,  Dotwiihetanding 
the  interpoeition  of  claims  by  third  persons  grounded  on  assignmentSi  insolvent 
or  other  proceedings,  anterior  to  the  passage  of  the  act  directing  the  payment. 

Accounting  officers  cannot,  in  the  innumerable  cases  in  which  Congress  directs 
specific  si^ms  to  be  pajd  to  individuals,  examine  and  settle  previously  existing 
claims  and  credits  against  such  individuals. 

Attorney  General's  Office, 

May  13, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  7th  instant, 
enclosing  a  report  of  the  First  Auditor,  and  certain  papers  rela- 
tive to  the  payment  of  $2,757  23  to  Robert  Milnor  and  John 
Thompson,  as  directed  by  the  act  of  Congress  passed  on  the 
2d  instant;  and  inquiring  whether  the  money  should  be  paid 
to  the  persons  named  in  the  act,  or  the  portion  of  Robert  Mil- 
nor to  his  trustee. 

It  appears  that  Robert  Milnor  and  John  Thompson,  who  were 
gangers  in  the  custom-house  at  Philadelphia,  jointly  performed, 
after  the  passage  of  the  act  of  4th  of  July,  1836,  certain  services 
in  regauging  wines  that  were  in  store,  which  did  not  form  any 
necessary  part  of  their  official  duty,  and  for  which  no  compen- 
sation was  provided  by  law  or  received  by  them.  For  these 
services  they  applied  in  February,  1838,  to  Congress,  for  com- 
pensation ;  and  the  act  of  2d  of  March,  1840,  was  passed  for  the 
purpose  of  giving  it.  That  act  directs  the  Secretary  of  the 
Treasury  to  pay  Robert  Milnor  and  John  Thompson  the  sum 
above  mentioned,  out  of  any  money  in  the  treasury  not  other- 
wise appropriated.  Immediately  on  the  passage  of  the  act,  G. 
W.  Metz,  as  trustee  of  Robert  Milnor,  gave  notice  in  writing  to 
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the  First  Auditor,  that  Mr.  Milnor  had  made  an  assignment  to 
him  of  his  real  and  personal  estate,  and  that,  as  his  trustee,  he 
claimed  to  receive  the  money  to  be  paid  him  under  the  act. 
It  appears,  by  a  certified  copy  from  the  records  of  the  court  of 
common  pleas  of  Philadelphia,  that  Mr.  Milnor  had  applied  on 
the  24th  of  December,  1838,  for  the  benefit  of  the  insolvent 
laws;  that  on  the  11th  of  January,  1839,  he  had  assigned  all 
his  property  to  Mr.  Metz,  as  trustee,  for  the  benefit  of  his  credit- 
ors; and  that  he  stated,  among  the  property  so  assigned,  '^a 
claim  on  the  government  of  the  United  States  for  about 
$3,774  50;"  but  no  further  statement  is  given  of  the  nature 
of  the  claim,  nor  is  there  any  evidence  to  show  that  it  was  his 
joint  interest  in  the  compensation  above  mentioned.  At  the 
same  time,  Robert  Milnor  and  John  Thompson  applied  to  the 
Treasury  Department,  through  the  Hon.  David  Petrikin,of  the 
House  of  Representatives,  as  their  joint  attorney  regularly  con- 
stituted, for  the  payment  of  the  above  sum  in  pursuance  of  the 
act  of  Congress.  In  this  application  he  denied  the  authority 
of  the  department  to  appropriate  the  money  otherwise  than  as 
directed  by  the  act  of  Congress,  or  to  recognise  a  claim  derived 
under  an  assignment  made  previously  to  its  passage.  He  also 
alleged  that  the  claim  so  assigned  was  a  different  one  from  that 
provided  for  by  the  act;  and  that  the  assigned  claim  was  one 
made  by  Robert  Milnor  alone,  and  not  jointly ;  and  such  a  claim 
was  in  fact  made  previous  to  the  date  of  the  assignment,  and  is 
still  pending  before  Congress.  It  also  appears  that  the  joint 
claim  for  which  the  present  act  provides  was  prosecuted  solely 
by  Milnor  and  Thompson,  in  their  own  rights;  that  the  trustee 
made  no  application  to  Congress,  or  to  any  branch  of  the  gov- 
ernment, for  the  payment  to  him  of  Milnor's  portion  of  the  joint 
claim;  and  that  he  took  no  interest  therein,  and  asserted  no 
right  thereto,  until  after  the  passage  of  the  law  by  both  houses. 
It  also  appears  that  Mr.  Melz  has  received  no  transfer  or  assign- 
ment of  the  sum  appropriated,  and  no  authority  whatever  to 
act  on  behalf  of  the  persons  named  in  the  law,  since  its  pas* 
sage,  but  that  such  transfer  and  authority  are  expressly  denied 
and  withheld. 

In  reply  to  your  inquiry,  I  have  the  honor  to  state  that,  in 
my  opinion^  there  is  no  authority  in  the  Treasury  Department 
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to  make  payment,  except  in  accordance  with  the  exfdicit  direc- 
tions of  the  act  of  Congress.  Any  other  course  would  neces- 
sarily  involve  the  department  in  the  investigation  of  fects,  and 
an  examination  of  legal  rights  under  the  local  statutes  of  Penn- 
sylvania; in  regard  to  which  there  appears  to  be  a  diversity 
of  opinion  between  the  parties,  and  which  ought  to  be  left  to 
the  settlement  of  the  proper  judicial  tribunal.  It  would  also 
give  to  the  language  of  the  act  a  meaning  different  from  its 
plain  import,  which  was  to  confer,  at  the  time  of  its  passage, 
on  the  persons  actually  named,  the  gratuity  to  which  they  had 
no  legal  claim.  For  the  accounting  officers  to  undertake,  in 
the  innumerable  cases  in  which  Congress  directs  specific  sums 
to  be  paid ^ to  individuals,  to  examine  and  settle  previously  ex- 
isting claims  of  credits  against  such  individuals,  instead  of  pur- 
suing the  plain  directions  of  the  act,  would  have  the  effect  of 
interfering  with  the  legislation  of  Congress  in  a  manner  not 
warranted,  in  my  opinion,  by  any  existing  law. 

Nor  does  it  interfere  in  any  way  with  the  legal  rights  of  snch 
claimants.  They  can  look  to  the  fund,  in  whose  hands  soever 
it  may  come  by  virtue  of  the  act  of  Congress;  it  is  held  subject 
to  their  legal  rights;  and  if  they  can  establish  the  existence  of 
these,  the  sum  can  be  recovered,  with  more  certainty  of  justice 
being  done  to  all  parties  in  interest,  than  by  means  of  an  ex- 
trajudicial decision  of  the  Treasury  Department,  at  variance 
with  the  language  and  apparent  intention  of  an  act  of  Con- 


I  am,  therefore,  of  opinion  that  the  Treasury  Department  is 
not  authorized  to  pay  the  sum  appropriated  to  any  other  person 
than  those  directed  by  the  act  of  Congress — namely,  Robert 
Milnor  and  John  Thompson,  or  their  duly  constituted  attorney. 
In  this  case,  however,  as  in  other  similar  ones,  on  which  the 
opinions  of  my  predecessors  have  been  given,  it  is  proper  to 
observe,  that  where  an  equitable  claim  is  mterposed,  which  the 
department  may  regard  as  entitled  to  consideration,  notice 
should  be  given  to  the  claimant  of  the  time  when  payment  is 
to  be  made,  so  that  he  may  not  be  precluded  from  the  oppor- 
tunity, if  be  desire  it,  to  sustain  his  right  by  a  judicial  decision. 

H.  D,  GILPIN. 

To  the  Secretary  of  the  Tiieasurf. 
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COMPENSATION  OP  MARSHALS  AND  CERTIFICATES  OP  JUDGES. 

Where  it  is  the  settled  prtictice  of  the  court  to  procure  the  attendance  of  witness- 
es by  the  service  both  of  the  process  of  summons  and  subpoena,  and  an  order 
issues  to  the  marshal  to  summon  witnesses,  that  officer  is  entitled  to  an  allow- 
ance of  fifty  cents  for  performing  the  order,  and  the  stated  compensation  for 
serving  the  summons  and  subpoena.  He  cannot  disregard  the  orders  or  proeesa 
issued  by  the  court,  even  though  they  are  superfluous;  but  must  execute  such 
as  shall  be  issued  to  him  in  the  ordinary  practice,  and  for  which  he  is  eniitled 
to  the  prescribed  fees  at  the  hands  of  the  government. 

The  taxation  of  the  court,  and  the  allowance  and  certificate  of  the  judge,  are  cod- 
elusive  upon  the  accounting  Officers  when  the  service  or  purpose  is  enumerated 
in  the  act  of  Congress,  and  the  sum  allowed  thereibr  is  not  exceeded. 

The  marshal  cannot  be  allowed  more  for  the  service  of  a  summons,  where  a  sub- 
poena and  summons  shall  have  been  issued  to  him  to  obtain  the  attendance  of  a 
single  witness,  than  the  sum  prescribed  for  summoning  a  single  witness. 

Attorney  General's  Office, 

May  16, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  26th  of 
Pebrnary,  enclosing  a  communication  from  the  First  Comptrol- 
ler^  and  requesting  an  opinion  on  certain  points  connected  with 
the  compensation  of  the  marshal  of  the  southern  district  of  New 
York  for  summoning  witnesses. 

These  inquiries  involve  the  proper  construction  of  certain 
provisions  in  two  acts  of  Congress.  The  second  section  of  the 
•  act  of  8ih  May,  1792,  provides  that  the  forms  of  writs,  execu- 
tions, and  other  processes,  except  their  style,  and  the  forms  and 
modes  of  proceeding  in  suits,  in  those  of  common  law,  shall 
be  the  same  in  each  State,  respectively,  as  were  used  in  the 
year  1789  in  the  supreme  courts  thereof^  subject,  however,  to 
such  alterations  as  the  courts  of  the  United  States,  respectively, 
shall,  in  their  discretion,  deem  expedient,  or  to  such  regula> 
tions  as  the  Supreme  Court  of  tlie  United  States  shall  think 
proper,  from  time  to  time,  by  rule,  to  prescribe  to  any  circuit 
or  district  court  coDcSrning  the  same.  The  first  section  of  the 
act  of  28th  February,  1799,  provides  that  the  compensation  to 
the  marshals  of  the  several  districts  of  the  United  States,  for 
"  the  service  of  any  writ,  warrant,  attachment,  or  process,  issu- 
ing outof  any  court  of  the  United  States,  shall  be  two  dollars;'^ 
and  also  that  their  compensation  for  ^^  actually  summoning  a 
witness  shall  be  fifty  cents  J' 
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It  appears  that  it  is  an  established  mode  of  proceeding  in 
suits  in  the  district  court  of  the  United  States  for  the  southern 
district  of  New  York  to  issue  out  of  the  court  a  writ  of  sub- 
poena to  be  served  by  the  marshal^  and  also  a  summons,  in 
addition  thereto,  and  distinct  therefrom.  This  double  process, 
I  understand,  is  the  usual  and  established  mode  of  proceeding 
adopted  in  all  suits  depending  in  that  court,  and  distinctly  re- 
cognised and  allowed  as  siich  by  the  district  judge. 

In  your  letter  to  my  predecessor,  Mr.  Butler,  dated  12th 
September,  1837,  the  inquiry  was  made,  whether  or  not  this 
writ  of  subpoena  was  included  within  the  clause  of  the  act  of 
8th  May,  1792,  which  allows  the  marshal  two  dollars  for  the 
service  of  each  writ,  warrant,  attachment,  or  process;  and,  also, 
whether  or  not  the  accounting  officers  were  bound  to  credit  the 
marshal  with  the  sum  allowed  therefor,  upon  the  allowance 
and  certificate  of  the  district  judge,  made  in  accordance  with 
the  provisions  of  the  fourth  section  of  the  same  act?  The  opin- 
ion of  Mr.  Butler — that  both  inquiries  should  be  answered  in 
the  affirmative— having  been  deliberately  expressed,  and  here- 
tofore communicated,  I  did  not  consider  it  necessary  to  reex- 
amine  that  question,  or  to  do  more  than  express  my  assent 
thereto;  which  was  done  in  my  letter  of  the  14th  of  February 
last. 

In  reply  to  the  additional  inquiries  on  the  same  subject,  which 
are  now  made  by  the  Comptroller  in  his  communication  en- 
closed in  your  letter  of  the  26th  February,  I  have  to  express 
the  following  opinion: 

1.  The  additional  and  distinct  order  to  the  marshal,  direct- 
ing the  actual  summons  of  the  witness,  is  not  included  within 
the  provision  making  compensation  for  the  service  of  the  writ 
of  subpoena;  it  being  specially  provided  for  by  the  specific  al- 
lowance of  fifty  cents  for  performing  that  order. 

2.  The  marshal  may  be  rightfully  allowed  his  compensation 
for  the  due  service  and  return  of  the  writ  of  subpoena,  and, 
also,  his  compensation  for  actually  summoning  the  witness;  it 
being,  of  course,  understood  that  the  double  process  comes  to 
his  hands,  and  the  execution  of  each  is  required  of  him  under 
the  established  practice  of  the  court. 

3.  If  this  double  process  is  issued  under  the  established  and 
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recognised  practice  of  a  court  of  the  United  States,  it  is  legal 
process^  which  the  marshal  is  not  at  liberty  to  disregard.  Both 
orders  must  be  obeyed  by  him;  his  acts  must  be  done,  and 
his  returns  made  in  compliance  with  each;  and  the  accountp 
ing  officers  are  bound  to  recognise  and  allow  the  prescribed 
compensation  for  each,  even  though  the  service  of  the  subpoBoa, 
or  the  summons,  separately^  might  be  sufficient  to  secure  the 
attendance  of  the  witness. 

4.  The  taxation  of  the  court,  and  the  allowance  and  certifi- 
cate of  the  judge,  are  conclusive  upon  the  accounting  officers 
when  the  service  or  purpose  is  enumerated  in  the  act  of  Con- 
gress, and  the  sum  allowed  therefor  is  not  exceeded;  nor  can 
the  allowance  be  considered  "as  palpably  excessive,"  if  it  is 
in  accordance  with  the  rules  of  court  and  established  modes  of 
proceeding,  even  though  it  be  admitted  that  a  part  of  the  ser- 
vice, and,  consequently,  of  the  compensation,  might  be  use- 
fully dispensed  with. 

o.  If  a  wiit  of  subpoena  and  summons  be  directed  to  the 
marshal  in  order  to  obtain  the  attendance  of  a  single  witness, 
and  both  be  duly  executed  and  returned,  he  cannot  claim  to 
be  allowed  more  for  the  service  of  the  summons  than  the  sum 
prescribed  for  actually  summoning  a  single  witness. 

In  expressing  these  opinions,  in  addition  to  those  heretofore 
given  by  Mr.  Butler  on  the  same  questions,  arising  out  of  the 
communication  of  the  Comptroller,  I  beg  to  observe,  that  I  en- 
tertain strong  doubts  whether  Congress  contemplated  the  issu- 
ing or  service  of  a  writ  of  subpoena,  in  addition  to  the  summons 
of  a  witness,  when  the  act  of  28th  February,  1799,  was  passed; 
and  I  am  also  at  a  loss  to  perceive  the  necessity  of  a  double 
process  for  securing  the  attendance  of  a  witness,  which  adds  so 
much  to  the  costs  that  parties  must  incur.  But,  notwithstand- 
ing these  views,  I  do  not  think  that  the  marshal  is  at  liberty  to 
disobey  or  neglect  to  execute  any  lawful  process  which,  as  the 
executive  officer  of  the  court,  he  may  be  required,  under  its 
rules  or  established  modes  of  proceeding,  to  perform;  or  that 
he  should  be  deprived  of  compensation  for  such  services,  on 
the  ground  that  they  are  unnecessary  or  superfluous.  Such  a 
doctrine  would  be,  in  fact,  to  make  the  practice  of  the  courts 
of  justice  dependent  on  the  accounting  officers.    The  proper 
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mode,  in  my  opinion,  of  providing  a  remedy,  is  by  the  action 
of  the  legislature,  or  the  courts  themselves;  nor  do  I  see  any 
difficulty,  as  regards  this  particular  subject,  in  calling  it  spe- 
cially to  the  notice  of  the  court,  who  are  fully  authorized  to 
make  such  alterations  in  their  modes  of  proceeding  as  they  may 
deem  proper.  Should  you  think  it  expedient,  the  attorney  of 
the  United  States  might  be  directed  to  take  this  course;  and 
there  can  be  little  doubt  that,  unless  there  is  good  reason  to  the 
contrary,  the  court  would  make  such  change  as  might  be  ne- 
cesssay  to  save  the  parties  from  any  useless  accumulation  of 
costs. 

H.  D.  GILPIN. 
To  the  Secretary  op  the  Treasury. 


ERRONEOUS  PAYMENT  FOR  PRINTING  LAND  PATENTS. 

Wh«re  the  contractor  for  parchments  for  land  patents  delivered  a  portion  of  ihem 
in  printed  form  and  received  payment  therefor,  augmented  by  the  price  of  the 
printing — dbcidbi>»  that  the  amount  thus  erroneously  paid  may  be  deducted 
firom  other  sums  yet  d«e  him. 

The  contractors  for  the  printing  of  parchments  cannot  be  paid  for  such  printing ; 
nor  are  they  entitled  to  the  amount  thus  overpaid  to  the  contractor  for  parch- 
ment 

Attorney  GENERix's  Office, 

May  20,  1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  7lh  instant, 
in  which  yon  state  that  '*  John  T.  Sullivan  contracted  to  de- 
liver to  the  General  Land  Office  one  hundred  thousand  pieces 
of  parchment,  for  land  patents;  and  that  Blair  and  Rives  con- 
tracted to  print  blank  patents  on  that  number  of  parchments; 
that  Mr.  Sullivan  has  deUvered  a  portion  of  the  parchments  in 
the  printed  form,  instead  of  in  blank,  as  his  contract  required; 
and  that  for  part  of  the  number  thus  delivered,  he  has  been 
paid  by  the  Commissioner  the  additional  price  of  the  printing, 
under  the  circumstance  and  apprehensions  set  forth  in  the  pa- 
pers." Upon  this  statement  of  facts,  you  request  my  opin- 
ion in  reply  to  the  following  questions: 

1.  Can  the  sum  paid  to  him  (Mr.  Sullivan)  for  printing,  if 
enoneously  paid,  be  deducted  from  other  sums  due  to  him? 
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2.  Can  Messrs.  Blair  and  Rives,  under  their  contract,  claim 
compensation  for  printing  not  done  by  them,  and  rendered  un- 
necessary to  be  done  by  the  delivery  of  the  parchment  already 
printed  ? 

3.  Are  they  entitled  to  the  amount  paid  to  Mr.  Sullivan  for 
printing,  if  it  is  decided  he  should  refund  what  he  has  received 
on  that  account? 

In  reply,  I  have  the  honor  to  state  that,  in  my  opinion,  the 
first  question  ought  to  be  answered  in  the  affirmative;  if  any 
'  sum  has  been  erroneously  paid  to  Mr.  Sullivan,  it  can  properly 
be  deducted  from  other  sums  subsequently  becoming  due  to 
him.  The  second  and  third  questions  must,  in  my  opinion, 
be  answered  in  the  negative.  Although  I  do  not  find  the  con- 
tract of  Messrs.  Blair  and  Rives  among  the  papers  submitted 
to  me,  yet  I  presume  it  only  provides  for  the  payment  of  work 
actually  executed  by  them;  and  therefore  no  compensation 
ought  to  be  paid  for  printing  not  so  done,  either  directly  from 
the  treasury,  or  out  of  any  sum  that  may  be  refunded  by  Mr. 
Sullivan. 

I  have  examined  the  documents  submitted  with  your  letter, 
and  find  nothing  in  them  to  vary  my  answers  to  the  above 
questions.  They  certainly  present  several  difficulties,  arising 
out  of  the  error  and  misapprehension  of  one  of  the  clerks  in  the 
department,  which  is  referred  to  in  your  letter  to  this  office  of 
the  8lh  of  July,  1839.  But  as  the  opinion  of  my  predecessor 
has  been  expressed  in  his  communication  of  the  17th  of  July, 
1839,  on  the  principle  of  these,  and  as  it  appears  that  several 
of  the  others  have  been  decided  by  the  department  in  the  course 
of  the  transactions,  I  have  deemed  it  unnecessary  to  re-open 
the  subject  by  any  expression  of  my  views,  except  upon  the 
points  presented  by  you. 

H.  D.  GILPIN. 

To  the  Secretary  op  the  Treasury. 


PAYMENT  OP  THE  PENSION  GRANTED  TO  MARY  UPDEQRAFP. 

Where  an  act  of  CoBgress  directed  the  Secretary  of  War  to  place  the  name  of  a 
widow  of  a  revolutionary  soldier,  who  waa  a  pensioner,  upon  the  roll  of  p«n« 
■iona,  at  the  aame  rate  which  her  husband  received,  to  commeace  at  a  date  ante- 
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cedent  to  the  papsage  of  the  act ;  and  it  is  discovered'that  she  actually  died  before 
the  passage  of  the  act,  leaving  children  surviving — decided,  that  the  payment 
be  made  to  the  children,  according  to  the  provisions  of  the  act  of  the  2d  March, 
1829. 
The  shares  of  any  absent  children  should  be  reserved  until  the  right  of  the  others 
to  take  as  survivors  shall  have  been  established. 

Attorney  General's  Office, 

May  25,  1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  21  st  in- 
stant, requesting  my  opinion  relative  to  the  construction  of  the 
act  of  3d  of  March,  1839,  granting  a  pension  to  Mary  Updegraff. 

That  act  provides  **that  the  Secretary  of  War  he  directed  to 
place  the  name  of  Mary  Updegraff,  widow  of  Isaac  Updegraff, 
deceased,  and  late  a  pensioner  of  the  United  States,  on  the  roll 
of  revolutionary  pensioners;  and  pay  the  same  amount  of  pen- 
sion per  annum  which  her  said  hushand  received  in  his  life- 
time; the  same  to  commence  and  take  effect  at  and  from  the 
first  of  March,  eighteen  hundred  and  thirty-one;  to  he  paid  out 
of  any  money  in  the  treasury  not  otherwise  appropriated  " 

From  the  documents  submitted  by  the  Commissioner  of  Pen- 
sions, it  appears  that  Mary  Updegraff  died  on  or  about  the  17th 
of  February,  1839,  leaving  the  following  named  children,  who 
now  reside  in  Pennsylvania^  viz :  Elizabeth  Alexander,  Lucretia 
Beatty,  Abraham  Updegraff,  and  Peter  Updegraff.  The  de- 
ceased  had  another  son,  John  Updegraff,  who  left  home  twenty- 
eight  years  ago,  and  has  not  since  been  heard  from. 

In  reply  to  your  first  inquiry — whether  "  it  was  the  inten- 
tion of  the  law  to  give  the  pension  to  the  legal  representatives, 
or  to  the  children  of  the  deceased,  in  case  she  should  not  live 
to  apply  for  the  amount  provided  by  the  act," — I  have  to  say, 
that  I  consider  the  language  of  the  law  imperative  in  directing 
the  name  of  Mary  Updegraff  to  be  placed  ^<  on  the  roll  of  rev- 
olutionary pensions,"  and  also  in  directing  the  payment  of  the 
arrears  of  pension  from  the  1st  of  March,  1831,  to  the  time  of 
her  death.  The  person  to  whom  the  payment  is  to  be  made 
not  being  designated,  we  must  be  guided  by  the  legislative 
regulations  relative  to  the  payment  of  revolutionary  pensioners. 
The  second  section  of  the  act  of  2d  of  March,  1 829,  which 
embraces  such  of  those  regulations  as  are  applicable  to  the 
present  case, provides,  that  '^whenever  any  revolutionary  pen- 
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sioner  shall  die,  the  Secretary  of  War  shall  cause  to  be  paid  the 
arrears  of  pension  due  to  the  said  pensioner  at  the  time  of  his 
death;  and  all  payments  under  this  act  shall  be  made  to  the 
widow  of  the  deceased  pensioner,  or  to  her  attorney;  or,  if  he 
left  no  widow,  or  she  be  dead,  to  the  children  of  the  pensioner, 
or  to  their  guardian,  or  his  attorney;  and  if  no  child  or  chil- 
dren, then  to  the  legal  representatives  of  the  deceased." 

In  accordance,  therefore,  with  these  provisions,  I  am  of  opin- 
ion that  the  payment  should  be  made  to  the  children  of  Mary 
Updegraff. 

In  reply  to  your  second  inquiry,  whether  "  the  four  children 
known  to  be  living  are  to  receive  all  that  is  due;  or  whether  a 
fifth  part  is  to  be  reserved,  in  case  application  should  be  made 
by  John  Updegraff,  or  his  legal  representatives,  if  he  is  dead;" 
I  have  to  say  that,  in  my  opinion,  the  share  in  question  should 
be  reserved.  Although  the  lapse  of  time  is  sufficient  to  raise 
strong  probability  of  the  death  of  John  Updegraff,  yet  the  sub- 
ject is  one  of  which  the  decision  properly  belongs  to  the  judicial 
tribunals  of  the  State  of  Pennsylvania.  If  the  proper  court  of 
probate  shall  be  satisfied  of  the  fact,  after  the  usual  mode  of 
proceeding  in  such  cases,  and  shall  see  fit  to  grant  letters  of 
administration,  the  department  would  be  then  justified  in  re- 
garding him  as  dead,  but  not  otherwise. 

H.  D.  GILPIN. 

To  the  Secretary  of  War. 


ADDITIONAL    ALLOWANCES    TO    CONTRACTORS    FOR    TRANS- 
PORTING MAILS. 

The  acts  of  3d  March,  1835,  and  2d  July,  1836,  do  not  authorize  the  paynoent  of 
additional  compenBatioo  to  contractors  for  transporting  the  mail  in  cases  wheie 
the  time  of  the  transit  only  is  changed,  even  though  additional  conveyancee 
shall  be  required,  but  where  the  mail  is  carried  between  the  same  termini  no 
oftener,  and  there  is  no  increase  of  expedition  on  the  route. 

The  act  of  3d  July,  1836,  provides  for  the  manner  ia  which  changes  are  to  be 
made  in  the  terms  of  any  existing  contract,  other  than  those  having  reference  lo 
additional  service  or  increase  of  expedition. 

Attorney  General's  Office, 

June  1,  1840. 
Sir:  I  had  the  honor  to  receive  your  letter  of  the  30th  May, 
requesting  my  opinion  relative  to  the  construction  of  certain 
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clauses  in  the  forty-third  section  of  the  act  of  the  3(1  of  March, 
1825,  and  the  twenty-third  section  of  the  act  of  2d  July,  1836, 
as  applicable  to  the  contract  for  carrying  the  mail  between 
Fredericksburg  and  Washington  city. 

The  clause  in  the  act  of  3d  March,  1825,  provides  that  no 
additional  allowance  shall  be  mad«  by  the  Postmaster  General 
to  a  contractor  or  carrier  of  the  mail,  on  any  route,  beyond  the 
amount  stipulated  in  the  contract  entered  into  for  the  trans- 
portation of  the  mail  on  such  route,  unless  additional  service 
shall  be  required;  and  then,  no  additional  compensation  shall 
be  allowed  to  exceed  the  exact  pro|K>rtion  of  the  original  amount 
to  the  additional  duties  required.  The  act  of  2d  July,  1836, 
modified  this  provision  by  expressly  declaring,  in  the  twenty- 
third  section,  that  no  extra  compensation  shall  be  made  to  any 
mail  contractor,  so  as  that  the  compensation  for  additional  reg- 
ular  service  shall  exceed  the  exact  proportion  which  the  origi- 
nal compensation  bears  to  the  original  services  stipulated  to  be 
performed;  and  no  extra  allowance  shall  be  made  to  any  con- 
tractor^  by  the  Postmaster  General,  for  an  increase  of  expedition  • 
in  the  transportation  of  the  mail,  unless  thereby  the  employ- 
ment of  additional  stock  or  carriers  by  the  contractor  shall  be 
rendered  necessary;  and  in  such  case,  the  additional  compen- 
sation is  neVer  to  bear  a  greater  pmportion  to  the  additional 
stock  or  carriers  rendered  necessary,  than  the  sum  stipulated  in 
the  original  contract  bears  to  the  stock  and  carriers  necessarily 
employed  in  its  exeoution.  These  provisions  authorize  addi- 
tional compensation,  in  a  certain  proportion,  to  a  contractor  or 
carrier  on  any  designated  route,  when  he  is  required  to  per- 
form an  additional  service  on  that  route,  or  when  an  increase 
of  expedition  thereon  is  effected  by  the  employment  of  addi- 
tional stock. 

In  the  case  submitted  by  you,  1  understand  the  facts  to  be, 
that  the  contractors  on  the  route  between  Fredericksburg  and 
Washington  now  transport  the  mail  daily,  between  each  place, 
going  and  returning;  the  mail  from  the  south  being  brought 
from  Fredericksburg  in  the  same  steamboat  which  conveys  the 
mail  from  the  north  to  that  place.  They  propose  to  change 
their  hours,  so  that  the  mail  from  the  south  shall  leave  Frede- 
ricksbui^g  before  the  mail  from  the  north  arrives  there,  which 
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will  require  the  employment  of  another  steamboat  on  the  same 
route.  There  is  in  this  no  performance  of  additional  service  in 
the  transportation  of  the  mail;  it  is  carried  no  oftener  than  it 
was  before  the  change;  nor  is  there  any  increase  of  expedition 
on  this  route,  the  same  time  exactly  being  required  as  hereto- 
fore. It  iS;  in  fact,  a  mere  change  of  hours;  and  though  this 
may  require  the  employment  of  additional  means,  it  is  not,  in 
my  opinion,  a  case  for  which  provision  is  made  in  eitiier  of 
the  clauses  to  which  I  have  refened.  It  would  be  giving  a 
very  broad  construction  to  include  within  them  a  change  of 
hours  alone,  without  an  increase  either  of  the  service  perform- 
ed, or  the  speed  required  by  the  original  contract.  Had  the 
law  authorized  the  Postmaster  General  to  increase  the  compen- 
sation to  a  contractor,  in  the  prescribed  proportion,  in  every 
case  where  the  employment  of  additional  means  was  requisite, 
there  could  be  no  difficulty  in  the  present  instance;  but  not 
only  is  this  not  the  case,  but  there  is  another  clause  in  the  act 
of  2d. July,  1836,  which  expressly  provides  for  the  manner  in 
which  changes  are  to  be  made  in  the  terms  of  any  existing 
contract,  other  than  those  having  reference  to  additional  service 
or  increase  of  expedition. 

I  am  therefore  of  opinion  that  the  circumstances  of  the  case, 
as  al)ove  stated ,  are  not  such  as  to  bring  it  within  the  pro- 
visions of  the  existing  laws  to  which  I  have  referred. 

H.  D.  GILPIN. 
To  the  Postmaster  General. 


ERROR  IN  PROCEEDINGS  BEFORE  COURTS-MARTIAL. 

It  is  a  fatal  error  in  proceeding!  before  courts-martial  for  the  president  to  omit  to 
administer  an  oath  or  affirmatioii  to  the  judge  advocate  before  proceeding  lo  trial. 

Attorney  General's  Office, 

/miic9,1S40.  , 
Sir:  I  had  the  honor  to  receive  your  letter  of  the  6th  instant, 
enclosing  the  record  of  proceedings  of  a  court- martial  held  on 
board  the  sloop-of-war  John  Adams,  in  the  month  of  October 
last,  in  the  case  of  Midshipman  John  J.  Guthrie,  and  request^ 
ing  my  opinion  8s  to  their  legality  as  therein  set  forth. 


Digitized  by  VjOOQ IC 


TO  THE  SECRETAKT  OF  THE  NAVY.  545 

£rror  in  Prooeedings  before  Courta^Martial.  ^ 

In  reply  to  your  inquiry,  I  have  the  honor  to  state  that,  in 
my  opinion,  the  proceedings  of  the  court-martial,  as  set  forth 
in  the  record,  are  materially  defective. 

The  thirty-sixth  article  of  the  rules  and  regulations  enacted 
by  Congress  for  the  government  of  the  navy,  distinctly  re- 
<)uires  that  the  president  of  every  court-martial  shall  administer 
a  certain  oath  or  affirmation  therein  set  forth,  to  the  judge  ad- 
vocate, before  proceeding  to  trial.  The  justice  and  propriety 
of  this^  whether  the  prosecution  of  the  accused  or  his  defence 
IS  considered,  are  not  less  apparent  than  its  necessity  in  point 
of  law.  There  is  nothing  whatever  in  this  record  which  gives 
reason  to  believe  that  this  requisition  was  complied  with  in  the 
present  case.    I  consider  its  omission  to  be  fatal. 

H.  i>,  GILPIN. 

To  the  Secretary  op  the  Navy. 


ERROR  IN  PRDCBEDINQSI  BEFORE  COURTS-MARTIAL. 

|C  is  error  in  prooee«lifigs  before  coQrUHnaitial  to  receire  evidenoe  after  the  court 

has  been  cleared  for  deliberation. 
In  the  case  under  consideration,  where  the  jurisdiction  of  the  court  was  called  into 

«[uestion  6n  account  of  the  early  date  of  the  enUstment,  the  record  ought  to  have 

contained  authentic  evidenoe  of  the  terns  aitd  period  of  the  enHstnient,  that  the 

revising  officer  might  judge  whether  or  net  the  court  had  jurisdiction. 
It  is  not  sufficient  to  return  the  inferences  or  conclusions  of  courts^martial,  ner 

mere  statements  of  the  evidence,  or  books  or  papers  inspected ;  but  the  evidence 

itself  oil  which  they  based  judgment  must  be  returned. 
It  is  improper  for  the  revising  authority  to  make  any  decision  in  regard  to  the  effect 

•of  a  certain  act  of  Congress,  in  cases  where  the  record  is  so  defective. 

Attorney  General's  Office, 

June  23,  1840. 
Sir  :  I  had  the  honor  to  receive  your  letter  of  the  l8th  in- 
stant, enclostng  the  record  of  the  proceedings  of  a  court-martial 
held  on  board  the  United  States  ship  Fairfield  at  Montevideo, 
on  the  6th  November,  1839,  in  the  case  of  John  Smith,  and 
requesting  my  opinion  in  regard  to  them. 

In  reply,  I  have  to  state  that,  in  my  opinion,  the  decision  of 

the  commanding  officer,  in  not  approving  of  the  judgment  of 

the  court,  was  correct;  because  the  record  does  not  exhibit  the 

facts  of  the  case  in  such  form  as  would  have  authorized  him  to 

V«L.  m— 3S 
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pass  upon  ihem.  As  oo  sentence  of  a  naval  court-martial  can, 
pursuant  to  the  act  of  Congress  of  23d  Aprils  1800^  be  carried 
into  execution  until  it  is  confirmed  b^  the  commander  of  the 
fleet,  or  by  the  officer  ordering  the  court,  or,  in  certain  case^, 
by  the  President  of  the  United  States,  it  is  essential  that  the 
record  should  contain  all  the  evidence;  and  that,  in  order  to  a 
confirmation,  such  evidence  should  sustain,  in  the  opinion  of 
the  superior  officer,  the  finding  of  the  court. 

In  the  present  case,  the  accused  was  charged  with  disobe- 
dience of  orders.  He  declined  pleading  to  the  charges,  but 
submitted  a  plea  in  bar  of  the  trial,  in  which  he  '^  objected  to 
the  jurisdiction  of  the  court,  on  the  ground  that  his  term  of 
service  expired  previous  to  the  time  mentioned  in  the  specifica- 
tions, and  that  the  said  term  of  service  commenced,  and  was 
contracted  for,  before  the  act  of  Congress  dated  2d  March, 
1837,  entitled  ^  An  act  to  provide  for  the  enlistment  of  seamen;* 
and  that,  therefore,  he  was  no  longer  amenable  to  the  laws  of 
the  United  States  for  the  government  of  the  navy.**  To  sus- 
tain this  plea,  the  accused  offered  no  evidence  whatever;  nor 
was  any  such  evidence  offered  to  the  court  in  his  presence,  or 
while  the  court  was  in  public  session.  Immediately  after  the 
plea  was  submitted,  it  is  stated  in  the  record  that  ^<  the  court 
was  cleared  to  deliberate  on  the  plea  of  the  prisoner,  and  the 
muster- book  and  traiisfer  roll  of  the  United  States  ship  Fairfield 
were  produced  by  order  of  the  court;  from  which  it  appearing 
that  the  prisoner  entered  the  naval  service  of  the  United  States 
previous  to  the  act  of  Congress  approved  2d  March,  1837,  enti- 
tled ^  An  act  to  provide  for  the  enlistment  of  boys  for  the  naval 
service,  and  to  extend  the  term  for  the  enlistment  of  seamen,' 
and  that  his  term  of  service  expired  on  the  20th  October,  1839, 
vit  was  determined  that  the  court  was  not  invested  with  any 
legal  authority  over  the  person  or  property  of  the  prisoner,  and 
could  exercise  no  jurisdiction  over  him  whatever."  Here  the 
record  of  the  case  closes. 

Upon  this  record  it  is  to  be  observed,  in  the  first  place,  that 
the  proceedings  of  the  court  were  irregular  in  receiving  evidence 
after  the  court  was  cleared;  for,  although  the  nature  of  this  tes- 
timony may  not  have  been  of  such  a  character  as  to  cause  any 
substantial  injustice  by  so  doing  in  the  present  case,  yet  it  is 
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quite  apparent  that  such  a  practicn  is  not  only  contrary  to  the 
well  settled  law  regulating  courts- martial,  but  might  lead,  in 
some  instances,  to  great  wrong,  as  well  towards  the  accused  as 
the  prosecutor.  In  the  next  place,  authentic  evidence  of  the 
terms  and  period  of  enlistment  on  which  the  accused  relied, 
should  have  been  annexed  to,  or  formed  part  of,  the  record; 
and  not  a  merely  inferential  statement  derived  by  the  court 
from  an  inspection  of  that  evidence.  The  correctness  of  the 
inferences  which  a  court-martial  may  draw  from  the  evidence, 
and  on  which  it  founds  its  judgment,  forms  peculiarly  a  subject 
for  the  examination  of  the  officer  who  is  to  decide  on  the  pro- 
priety of  its  proceedings;  and,  therefore,  the  mere  statement  of 
those  inferences,  unaccompanied  by  the  evidence  itself,  is  a 
serious  defect  in  the  record. 

There  is  also  another  defect  that  cannot  be  overlooked.  Not 
only  is  the  evidence  from  which  the  court  deduced  its  inference 
omitted,  but  the  statement  of  it  which  is  given  in  lieu  of  the 
evidence  itself,  is  insufficient  to  justify  the  conclusion  to  which 
they  come.  Their  conclusion  is,  that  the  court  had  no  juris- 
diction; and  they  state  two. facts  to  support  it:  first,  that  the 
accused  enlisted  before  the  passage  of  the  act  of  2d  March, 
1837;  and,  secondly,  that  his  term  of  service  expired  on  the 
20th  October,  1839,  which  was  eight  days  before  he  committed 
the  act  specified  in  the  charge.  Now  the  act  of  the  15th  May, 
1820,  authorizes  an  enlistment  "during  the  continuance  of  the 
cruise,'*  provided  it  does  not  exceed  three  years;  and  as  the 
cruise  in  this  instance  was  certainly  riot  terminated,  it  was 
necessary  that  the  time  at  which  the  enlistment  commenced 
should  appear  in  evidence  upon  the  record,  in  order  that  the 
officer  revising  the  proceedings  of  the  court  might  be  satisfied 
of  the  correctness  of  the  finding  that  it  had  expired  by  reason 
of  the  limitation  in  the  other  clause.  Yet  we  are  not  only  with- 
out  any  evidence  upon  that  point,  but  there  is  not  even  a  state- 
ment of  the  fact  by  the  court. 

On  these  grounds,  therefore,  I  am  of  opinion  that  the  com- 
manding  officer  acted  properly  in  declining  to  approve  of  the 
proceedings  of  the  court. 

It  would  not,  in  my  opinion,  be  proper  for  the  revising  au- 
thority to  make  any  decision  in  regard  to  the  effect  of  the  act 
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of  Congress  of  2d  March,  1837,  on  this  case,  when  the  record 
is  thus  defective  in  presenting,  in  the  usual  and  legal  form,  the 
fticts  on  which  the  correctness  of  such  a  decision  must  depend. 

H.  D.  GILPIN. 
To  the  Secretary  of  the  "Navy. 


ERROR  IN  PROCEEDINGS  BEFORE  COURTS-MARTIAL. 

lyi^ere  a  naval  court-martial  tried  a  master-at-arms  for  desertion,  on  a  charge  headed 
with  a  caption  styling  the  accused  "  master-at-arms,"  and  discharged  him  on  the 
ground  that  since  his  arrest  he  had  not  been  borne  on  the  ship^s  books  as  such, 
and  that  the  charge  could  not  at  that  stage  of  the  trial  be  revised — bklb,  that 
the  decision  was  erroneous,  and  that  those  grounds  were  insufficient  to  deter  the 
court  from  proceeding  to  judgment  on  the  merits. 

Attorney  General's  Office, 

/wMc  24,  1840, 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  18th  in- 
stant, enclosing  the  record  of  the  proceedings  of  a  court-mar- 
tial held  on  boaid  the  United  States  ship  Fairfield,  at  Monte- 
video, on  the  5th  November,  1839,  in  the  case  of  Shubal 
Pahner,  and  requesting  my  opinion  in  regard  to  them. 

In  reply,  I  have  to  state  that,  in  my  opinion,  the  decision 
of  the  commanding  officer,  in  not  approving  of  the  judgment 
of  the  court,  was  correct.  It  appears  that  the  accused  was  tried 
on  a  charge  and  specification  set  forth  in  the  record  in  the  fol- 
lowing terms: 

^^  Charge  and  specification  preferred  by  Thomas  Bnice  against 

Shubal  Palmer y  master  cU  arms  on  board  the  United  States 

ship  Fbirfield. 

'^CuARGK-^esertion. 

*^ Specification. — In  this:  that  the  said  Shubal  Palmer  did, 
on  or  about  the  2Uth  day  of  January,  1839,  desert  from  the 
United  States  ship  Fairfield,  then  at  anchor  off  the  harbor  of 
Montevideo,  and  continued  so  till  apprehended  and  delivered 
on  board  the  said  ship  Fairfield,  on  or  about  the  I8th  Septem- 
ber, 1839.'' 

This  charge  and  specification  were  read  to  him;  and,  after 
they  were  read,  he  pleaded  "guilty.'*    The  court,  nolwith. 
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Standing  this  plea,  proceeded  to  hear  the  evidence  produced  by 
the  judge  advocate^  and  the  accused  questioned  both  the  wit- 
tiesses  in  his  own  behalf,  offering  no  objection  at  any  time  to 
the  proceedings.  In  the  course  of  the  testimony,  Lieutenant 
Tillon  deposed  as  follows:  ^^The  prisoner's  rate  on  the  ship's 
books  was  master-at-arms  previous  to  his  desertion;  he  is  now 
rated  in  the  same  situation  in  which  he  shipped  in  Bahia — I 
believe  an  ordinary  seaman.  We  had  no  man  rated  as  master- 
at-arms  since  his  desertion."  This  evidence  was  given  on  an 
inquiry  made  by  the  court.  None  was  offered  to  show  that 
the  accused  bad  been  formally  dismissed  from  the  rank  of  tnas- 
ter-at-arms.  When  the  evidence  was  concluded,  the  accused 
submitted  a  written  defence,  in  which  he  still  admitted  the 
truth  of  the  fact  charged,  and  relied  on  no  other  ground  than 
his  general  good  character  and  certain  mitigating  circumstances. 

After  the  case  was  thus  closed,  and  the  record  of  these  facts 
made  up,  the  court  came  to  the  following  decision:  ^^The  court 
was  then  cleared,  and  proceeded  to  consider  the  subject  matter 
before  them.  But,  when  about  to  pronounce  judgment,  it  was 
discovered  that,  through  liurry  or  inadvertency,  an  error  had 
taken  place  in  the  title  of  the  prisoner;  it  appearing  from  the 
evidence  that  he  is  not,  and  has  not  been  since  his  return, 
master-at-arms  on  the  books  of  the  United  States  ship  Fairfield, 
as  named  in  the  charge;  and  the  court  being  of  opinion  that 
the  action  of  this  court  has  proceeded  too  far  to  admit  of  their 
revision  of  the  charge,  do  adjudge  that  the  said  Shubal  Palmer 
be  discharged,  and  be  regarded  as  standing  in  the  same  situa- 
tion as  before  the  commencement  of  these  illegal  proceedings." 

In  my  opinion,  this  decision  of  the  court  was  erroneous 
on  three  grounds:  1.  The  error  in  the  addition  or  designation 
of  the  accused  was  not  made  in  the  charge  or  specification  on 
^hich  he  was  tried,  but  hierely  in  the  general  heading.  2.  It 
is  admitted  thsit  the  accused  was  master-at-arms  when  the  of- 
fence alleged  in  the  charge  was  committed,  and  there  is  no  con- 
clusive proof  that  he  Kad  been  dismissed  from  (hat  rank  when 
the  charge  was  preferred.  3.  Supposing  this,  however,  to  have 
been  clearly  established ;  yet  the  facts  of  his  having  pleaded  to 
the  iiharge,  of  his  never  having,  in  any  way,  made  such  an  ex- 
ception  or  defence,  knd  of  there  being  no  dispute  whatever  as  to 
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the  identity  of  the  person,  would  have  prevented  the  accused 
himself  from  taking  advantage  of  the  error  at  this  stage  of  the 
case.  Of  course,  it  afforded  no  ground  for  the  court  to  refuse 
to  proceed  to  judgment  on  the  merits. 


H.  D.  GILPIN. 


To  the  Secretary  of  the  Navy. 


COMPENSATION  OF  VOLUNTEERS  IN  FLORIDA  WAR  ACTING  AS 

TEAMSTERS. 

The  compensation  of  teamsters,  &e.,  in  the  Florida  service,  wss  not  provided  for 
in  the  act  of  1819,  providing^  pay  for  fatigue  duty  in  the  regular  army,  but  haa 
been  provided  for  specially  by  Congress,  and  may  be  mad«  to  the  roluntaen  ■e-> 
lected  for  that  service,  with  the  approbation  of  tke  commanding  general. 

Attorney  General's  Office, 

June  26,  1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  18th  in- 
stant; enclosing  certain  papers  relative  to  the  settlement  of  the 
quartermaster's  account  growing  out  of  the  Florida  service,  and 
requesting  my  opinion  ^^  whether  an  allowance  of  more  thaa 
the  fifteen  cents  per  diem,  granted  by  the  act  of  2d  of  March, 
1819,  and  the  act  of  19th  of  March,  1836,  can  be  made  to  non- 
commissioned officers  or  privates  of  volunteer  companies  reg- 
ularly mustered  into  the  service  of  (he  United  States,  who  are 
employed  as  teamsters?" 

From  the  papers  enclosed,  it  appears  that  during  the  Florida 
war,  in  the  year  183S,  it  became  necessary  to  select  and  em* 
ploy,  from  among  the  volunteers,  those  who  were  thought  to 
be  best  qualified  to  perform  the  duty  of  teamsters,  in  lieu  of  the 
private  persons  who  had  been  previously  hired,  but  found  to  be 
inefiicient.  This  course  was  approve^  by  the  commanding 
general,  as  a  measure  ^^ needful  to  the  service;"  and  it  cer* 
tainly  tended  to  protect  the  public  property,  facilitate  the  mili- 
tary movements,  and  save  the  United  States  from  heavy  losses. 
The  commanding  general  also  approved  the  terms  on  which 
the  quartermaster  agreed  to  pay  the  volunteers  so  selected. 
These  were  thirteen  dollars  a  month,  in  addition  to  their  pay 
proper,  so  as  to  make  the  whole  allowance  barely  equal  to  the 
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lowest  rate  of  hired  labor:  that  is,  twenty-five  dollars  a  month. 
This  sum  was  accordingly  paid,  and  the  whole  amount  for 
which  the  quartermaster  now  claims  credit  is  $384  62.  The 
accoimting  officers  doubt,  the  propriety  of  allowing  the  credit, 
from  an  impression  that  the  act  of  2d  of  March,  1819,  limits 
the  compensation  of  a  soldiej  employed  as  a  teamster  to  fifteen 
cents  a  day  in  addition  to  his  pay. 

The  act  of  2d  of  March,  1819,  regulates  "the  pay  of  the 
nrmy  when  employed  on  fatigue  duty;"  and  provides,  that 
"  whenever  it  shall  be  found  expedient  to  employ  the  army  at 
work  on  fortifications,  in  surveys,  in  cutting  roads,  and  other 
constant  labor  of  not  less  than  ten  days,  the  non-commissioned  ' 
officers,  musicians,  and  privates,  so  employed,  shall  be  allowed 
fifteen  cents  per  day  while  so  employed;"  and  thus,  in  pur- 
suance of  this  law,  the  extra  pay  to  the  soldiers  in  the  regu- 
lar army,  for  fatigue  duty,  has  been  established  for  more  than 
twenty  years,  with  as  much  certainty  as  their  monthly  pay  and 
other  allowances.  Accordingly,  we  now  find  in  the  annual 
appropriation  acts  for  the  pay  of  the  regulai^army,  in  addition 
to  the  appropriation  for  monthly  pay  and  other  allowances,  an 
appropriation  expressly  made  to  cover  "extra  pay  to  soldiers 
under  the  act  of  2d  of  March,  1819."  Whether  or  not  the 
selection  of  particular  soldiers  to  perform  a  special  trust  in  time 
of  war,  requiring  peculiar  fimess  and  evincing  more  than  ordi- 
nary confidence  in  the  individual  selected,  ought  to  be  con- 
sidered as  an  employment  on  ''fatigue  duty,"  either  under  the 
rules  which  govern  the  regular  army,  or  within  the  terms  and 
meaning  of  this  act,  is  rather  a  military  than  a  legal  question. 
At  all  events,  in  the  view  I  take  of  the  point  submitted  to  me, 
it  is  not  necessary  to  decide  it;  and  I  shall,  therefore,  express 
no  opinion  upon  it. 

Supposing,  however,  a  soldier  of  the  regular  army,  thus 
specially  selected,  to  be  limited  in  his  pay  for  that  service  to  an 
addition  of  fifteen  cents  a  day;  is  there  any  law  which  places 
the  same  limitation  on  the  compensation  of  soldiers  so  select- 
^  from  the  volunteer  corps  of  militia  that  were  raised  for,  and 
engaged  in,  the  Florida  war?  There  is  certainly  no  law  which 
prescribes  the  amount  of  such  extra  pay,  in  terms,  as  the  act 
of  2d  of  March,  1819,  does  in  regard  to  the  regular  troops. 
When  we  turn  to  the  act  of  19ih  of  March;  1836,  which  rega- 
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lates  the  pay  of  Tolunteers  and  militia,  and  is  expiessiy  ap« 
plicable  to  those  employed  in  Florida,  we  find  this  provisionr 
^'  that  the  officers,  noiirc<mimissioned  officers^  musicians,  arti- 
ficers,  and  privates  of  volunteers  and  militia  corps,  who  have 
been  in  the  service  o(  the  United  States  at  any  time  since  the 
1st  of  November,  1835,  or  may  hereafter  be  in  the  service  of 
the  United  States,  shall  be  entitkd  to  receive  the  same  monlAZy 
pay,  rations,  clothing,  or  money  in  lieu  thereof,  and  forage,  aa 
may  be  provided  by  law  for  the  officers,  musicians,  and.privatea 
of  the  infcntry  of  the  army  of  the  United  States.*''  It  will  thua 
be  seen  that  no  provision  is  made  by  which  volunteers  or  mili- 
tia are  to  receive,  or  can  be  entitled  to,  extra  pay  for  fatigue 
duty,  which  is  provided  by  law  for  soldiers  in  the  regular 
army.  Again:  when  we  turn  to  the  special  appropriation  act» 
of  the  12th  of  June,  1838,  and  3d  of  March,  1839,  which  pro- 
vide  for  the  payment  of  these  volunteers  and  miMtia,  and  refer 
in  terms  to  the  act  of  19th  of  March,  1836,  as  regulating  their 
pay  and  allowances,  we  find  no  appropriation  to  covw  any  extra 
pay  for  fatigue  duty,  as  in  4he  appropriations  for  the  regular 
army.  On  the  contrary,  we  find  a  special  clause  in  each  of 
these  acts,  but  which  is  not  found  in  tho  army  appropriatioa 
acts,  providing  a  distinct  fund  </  for  the  hire  of  a  corps  of  me- 
chanics, laborers,  mule  drivers,  teamsters,  wagon-masters,  and 
other  assistants." 

This  comparison  of  the  acts  regnlating  the  pay  and  making 
appropriations  for  the  regular  army,  and  for  the  volunteers  and 
militia  who  have  been  in  the  service  of  the  United  States  since 
1835,  clearly  shows,  in  my  opinion,  that  it  was  not  the  inten- 
tion of  Congress  to  make  the  provisions  of  the  act  of  2d  of 
March,  1819,  applicable  to  the  latter,  even  if  you  should  be  of 
opinion  that  they  are  applicable  to  soldiers  specially  selected,  ia 
time  o(  war,  from  the  regular  army,  to  act  as  team&ters« 

H.  D.  GILPIN. 

To  the  SfiCKETART  OF  War. 


DEFICIENCY  OF  LANDS  GRANTED  TO  CHID  FOR  fiBJB  AND  WA-> 
BASH  CANAL. 

Tlie  deficMncy  of  hnds  granted  Ohio  is  aei  of  S9th  May,  1830,  to  make  op  the 
full  quantity  previously  granted  for  the  construction  of  a  canal  from  Lake  Sri* 
to  the  Wabash,  must  be  supplied  from  the  alternate  sections  reaerred  U>  tk» 
United  States,  or  out  of  other  lands  in  th^  neighborhood  near  to  the  canal* 
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Thoee  parts  of  seodons  wfaicli  are  cut  by  ibe  parallel  line,  fire  miles  dialant  from 
tbe  cana),  may  be  located ;  and  quantities  equal  to  the  computed  area  of  the 
cut  sections  may  be  located  according  to  any  of  the  usually  recognised  minor 
subdivisions  of  a  section  among  the  alternate  sections  accruing  io  the  State 
along  the  exterior  limits  of  the  belt. 

If  ohstaclea^hall  be  foand  to  exist  to  the  location  of  suf&dent  land  on  the  exterior 
limits  of  the  belt  in  minor  divisions^  the  complemeat  may  be  made  up  from  full 
alternate  sections.  t 

But  no  sections  nor  subdivtsions  are  to  be  Excluded  because  they  happen  to  be  cut 
by  and  protrude  beyond  the  exterior  line  of  the  belt 

Attobnet  General's  Office, 

June  26, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  25th  of 
May,  enclosing  certain  papers  from  the  Commissioner  of  the 
General  Land  Office,  relative  to  the  claim  of  the  State  of  Ohio 
to  certain  lands  for  the  purpose  of  constructing  the  canal  be- 
tween the  river  Wabash  and  Lake  Erie;  and  requesting  my 
opinion  on  the  construction  of  tbe  first  section  of  the  act  of  the 
2d  of  March,  1827,  the  fourth  section  of  the  act  of  24th  May, 
1828,  and  the  first  section  of  the  act  of  30th  June,  1834. 

The  first  of  these  acts  granted  to  the  State  of  Indiana,  for 
Ifae  purpose  of  aiding  in  opening  the  canal,  ^'a  quantity  of  land 
equal  to  one  half  of  five  sections  in  width,  on  each  side  of  the 
canal;"  ^nd  reserved  each  alternate  section  to  the  United  States, 
to  be  selected  by  the  Commissioner  of  the  General  Land  Office, 
tinder  the  direction  of  the  President,  firom  one  end  thereof  to  the 
other.  The  second  act  authorized  the  State  of  Indiana  to  con- 
vey and  relinquish  to  the  State  of  Ohio,  upon  such  terms  as 
those  States  might  agree  upon,  all  the  right  and  interest  granted 
to  the  former  by  the  first  act,  upon  the  same  conditions  of  aid- 
ing in  the  construction  of  the  canal.  The  third  act  provided 
that,  in  lieu  of  any  of  the  lands  included  in  these  grants^  which 
might  have  been  sold  or  otherwise  disposed  of  by  the  United 
States,  an  equal  quantity  might  be  selected  from  the  alternate 
sections,  which  would  otherwise  belong  to  the  United  States, 
or  fi-ora  lands  recently  acquired  by  purchase  from  the  Indians, 
or  from  other  lands  in  the  neighborhood,  near  the  line  of  said 
canal. 

It  appears  by  the  papfers  transmitted  to  me,  that  the  General 
Assembly  of  Indiana,  on  the  1st  of  February,  1834,  conveyed 
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and  relinquished  to  the  State  of  Ohio  all  the  right  and  interest 
of  the  State  of  Indiana  to  any  land  within  the  limits  of  Ohio, 
to  which  Indiana  was  entided  under  the  act  of  the  2d  March, 
1827. 

On  the  7th  October,  1836,  the  Commissioner  of  the  General 
Land  Office  proceeded,  at  the  instance  of  the  governor  of  Ohio, 
to  carry  these  laws  into  eflFect.  With  this  object,  he  caused 
two  lines  to  be  drawn  on  the  official  map — one  on  each  side  of 
the  canal,  where  it  was  laid  out  in  the  State  of  Ohio,  at  a  dis* 
tance  of  five  sections  (or  miles)  therefrom,  and  parallel  thereto. 
Within  these  limits  he  subsequently  proceeded  to  set  off,  alter- 
nately to  the  State  of  Ohio  and  to  the  United  States,  all  the  full 
sections  of  land  contained  therein.  He  also  apprized  the  gov- 
ernor of  Ohio  that  he  considered  the  State  to  be  entitled  to  one- 
half  of  all  the  lands  included  within  these  limits; — ^that  is,  as  I 
understand  it,  to  a  quantity  of  land  equal  to  one-half  of  the 
entire  quantity  embraced  therein. 

The  whole  number  of  acres  within  these  parallel  lines  is  not 
stated;  and,  of  course,  the  portion  coming  to  the  State  of  Ohio 
cannot  yet  be  exactly  ascertained.  As,  however,  the  quantity 
contained  in  the  full  sections  which  were  thus  located  and  ap- 
propriated to  the  State  amounts  to  iar  less  than  that  portion, 
the  residue  remains  to  be  located  and  appropriated,  in  order  to 
complete  the  quantity  of  land  granted  by  Congress.  In  pro- 
ceeding to  do  this,  doubts  have  arisen  on  several  points,  which 
are  finally  resolved  into  those  submitted  to  me  in  the  following 
questions: 

^^  First:  Can  those  parts  of  sections  which  are  cut  by  the 
parallel  line,  five  miles  distant  firom  the  canal,  be  located  under 
the  existing  laws?" 

*<  Second:  If  the  foregoing  question  be  answered  affirmative- 
ly, can  a  quantity  of  land,  equal  to  the  computed  area  of  the 
cut  sections,  be  located  according  to  any  of  the  usually  recog- 
nised minor  subdivisions  of  a  section,  among  the  alternate  sec- 
tions accruing  to  the  State  along  the  exterior  limits  of  the  belt, 
and  as  near  as  may  be  within  those  limits,  although,  as  in  the 
case  of  the  Indian  grants,  (where  the  locations  were  confined 
to  entire  sections,)  corners  of  those  minor  subdivisions  would 
protrude  somewhat  beyond  those  limits?" 
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^' Third:  As  portions  of  the  sections  on  the  exterior  limits 
of  the  belt  have  been  sold^  an  obstacle  will  exist  to  obtaining, 
in  many  in^tances^  the  full  quantity  out  of  the  actually  accru- 
ing sections,  although  the  foregoing  interrogatories  should  re- 
ceive an  affirmatLve  answer^  it  will  therefore  remain  to  be  fur- 
ther inquired,  whether,  in  cases  where  such  obstacles  do  exist, 
the  State  may  be  permitted  to  obtain  the  proper  quantity  by 
locations  to  be  made  out  of  the  alternate  sections  remaining  to 
the  United  States,  as  was  authorized  by  the  act  of  June  30, 
1834,  in  cases  where  full  sections  were  interfered  with  by  pre- 
vious sales?" 

These  questions,  if  I  correctly  understand  them,  must,  in 
my  opinion,  be  all  answered  in  the  affirmative.  I  think  the 
decision  of  the  Commissioner  of  the  General  Land  Office,  as 
to  the  quantity  of  land  granted  to  the  State,  is  correct;  that  it 
was  not  a  grant  of  a  certain  number  of  sections,  but  that  it  was 
a  grant  of  half  the  whole  number  of  acres  of  land  that  would 
be  contained  within  certain  limits.  If  this  were  not  made  ob- 
vious by  the  express  language  of  the  act  of  March  2,  1827,  all 
doubt  would  be  removed  by  reference  to  the  construction  put 
upon  it  by  Congress  in  the  act  of  May  29, 1830,  where  they 
appropriate  a  specific  number  of  acres  to  supply  the  deficiency 
in  so  much  of  the  grant  as  belonged  to  the  State  of  Indiana. 

The  manner  of  locating  the  lands  thus  granted  appears  to 
me  to  be  designated  with  as  much  precision  as  the  quantity. 
The  three  acts  of  Congress,  .which  were^all  passed  before  any 
proceedings  on  the  subject  were  commenced,  are  to  be  taken 
together.  They  clearly  show  that  it  was  the  intention  of  Con- 
gress, in  the  first  place,  to  exclude  from  the  operation  of  the 
grant  all  lands  that  had  been  previously  sold  or  disposed  of;  in 
the  next  place,  to  reserve  to  the  United  States,  out  of  the  body 
of  land  granted,  every  alternate  section,  jso  as  to  compensate 
any  loss  the  revenue  might  sustain  from  the  gift  to  the  State, 
by  the  increased  value  which  the  canal  would  give  to  the  por- 
tion retained;  and,  lastly,  to  make  up  to  the  State  the  whole 
quantity  of  the  land  to  which  she  was  entitled,  by  appropriating 
to  her  all  the  remaining  sections  to  the  width  of  five  on  each 
side  of  the  canal.  If  that  was  not  sufficient,  then  the  residue 
of  the  quantity  was  to  be  made  up  out  of  the  alternate  sections 
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reserved  to  the  United  States,  or  out  of  the  lands  recently  pur- 
chased from  the  Indians,  or  out  of  the  other  lands  in  the  neigh- 
borhood and  near  the  canal:  the  latter,  of  course,  not  being 
limited  to  the  body  of  land  within  the  exterior  lines  of  the  grant, 
because  the  whole  of  that  was  already  distinctly  set  apart  for 
the  same  purpose. 

There  is  nothing,  it  is  tnie,  in  either  of  the  acts,  which  dcs. 
ignates  the  form  of  the  locations,  further  than  the  appropriation 
of  a  certain  "quantity  of  land  equal  to  one-half  of  five  sections 
in  width  on  each  side  of  the  canal;"  but  I  think  there  can  be 
no  doubt  that  it  was  the  intention  of  Congress  to  make  the 
grant  in  accordance  with  the  long-established  system  of  the 
public  surveys,  and  that  the  general  manner  of  location  above 
adverted  to  was  to  be  carried  into  effect  without  interfering 
trith  that  system.  Should,  thereforre,  the  lands  in  such  of  the 
five  sections  extending  from  the  cailal  on  each  side  as  have  not 
been  disposed  of  or  set  oflF  to  the  United  States  be  still  deficient 
in  making  up  the  quantity  coming  to  the  State,  the  residue  is 
to  be  made  up  from  the  other  lands  above  indicated,  either  iti 
the  sections,  or  the  minor  subdivisions  recognised  by  the  land 
system,  as  may  be  necessary;  nor  are  such  sections  or  subdi- 
visions to  be  excluded,  because  they  happen  to  be  cut  by,  and 
protrude  beyond,  the  exterior  line  of  the  belt. 

H.  D.  GILPIN. 

To  the  Secretart  op  The  T&easury. 


SCRIP  TO  THE  HEIRS  OF  CAPTAIN  KIRKWOOD. 

'Hie  heirs  of  Captain  Kirkwood,  who  entered  the  rcTolotionary  service  in  the 
Delaware  regiment,  io  the  year  1776,  and  cdntioned  in  serviee  until  the  end  of 
the  war,  are  entitled  to  scrip  on  a  warrant  issued  for  three  hundred  a,cres  of  land 
on  account  of  his  services,  whether  they  were  properly  euiitled  to  scrip  oh  a 
warrant  for  four  thousand  acres  issued  by  the  executive  of  Viii^inia  or  not. 

it  appears  that,  by  a  constnierion  given  to  certain  acts  and  resolutions  of  Congreiir, 
ttftd  6f  Virginia,  such  of  the  troops  from  other  State*  as  were,  in  the  coarse  of 
thei  war,  attached  to  the  Viiginia  State  establishment,  and  continued  in  serViM 
to  the  end  thereof,  were  entitled  to  the  same  bounty  from  Viiginia  as  if  they 
were  originally  raised  in  that  State.         ' 
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In  cam  the  Secretary  of  the  Treasury  shall  have  any  good  reason  to  believe  that 
SQch  warrants  have  been  issued  in  error  or  mistake,  he  may  suspend  the  iesue 
of  scrip ;  or,  if  issued,  cause  measures  to  be  taken  to  have  it  cancelled. 

Attorney  General's  Office, 

Jfdy  1,  1840. 

Sir  :  I  had  the  honor  to  receive  your  letter  of  the  18th  May, 
transmitting  to  me  certain  documents  connected  with  the  case 
of  Robert  Kirkwood,  a  captain  in  tlie  revolutionary  army,  and 
requesting  my  opinion  relative  to  the  issue  of  scrip  on  a  Vir- 
ginia land  warrant  to  his  representatives,  pursuant  to  the  act 
of  30th  May,  1830. 

The  facts  of  the  6ase  appear  from  the  documents  to  be  these: 
Robert  Kirk  wood  entered  the  revolutionary  army  as  a  captain 
in  the  Delaware  regiment,  in  the  year  1776,  and  continued  in 
service,  without  intermission,  to  the  end  of  the  war.  By  the 
resolution  of  Congress  of  the  16th  September,  1776,  a  captain 
who  continued  in  the  service  till  the  end  of  the  war  was  enti- 
tled to  three  hundred  acres  of  land,  to  be  provided  by  the  Uni- 
ted States.  By  acts  of  the  General  Assembly  of  Virginia,  passed 
in  October,  1779,  and  October,  1780,  officers  of  the  Virginia 
continental  and  State  lines,  who  should  serve  to  the  end  of  the 
war,  were  to  be  entitled  to  certain  bounties  in  land  from  the 
State  of  Virginia:  the  quantity  provided  for  a  captain  was  four 
thousand  acres.  By  the  resolution  of  Congress  of  3d  October, 
1780,  it  was  provided  that  ^«  the  regiments  of  cavalry,  artillery, 
and  artificers,  as  they  now  stand,  be  considered  as  belonging 
to  the  States  respectively  to  which  they  are  or  may  be  assigned ; 
which  States  shall  complete  them  to  the  full  complement,  sup- 
ply them  with  necessaries,  and  in  every  respect  treat  them  as 
if  originally  raised  therein."  In  March,  1780,  the  Delaware 
and  Maryland  regiments  were  sent  to  reinforce  the  southern 
army;  their  devoted  bravery  at'  the  battle  of  Camden  is  well 
known;  and,  after  that  affair,  the  Delaware  regiment  was  re- 
duced to  two  companies  of  infentry,  only  numbering  one  hun- 
dred and  seventy-five  men  altogether — the  one  commanded  by 
Kirkwood,  the  other  by  Captain  Jaquett.  It  appears  by  the 
depositions  of  Captain  Jaquett  and  Lieutenant  Bennett,  also  an 
officer  of  the  same  regiment,  that  "  soon  after  General  Greene 
took  the  command  of  the  southern  army,  and,  by  his  general 
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order  issued,  the  two  Delaware  companies  were  attached  to 
Colonel  William  Washington's  (Virginia)  regiment  of  cavalry, 
and  acted  together  as  a  legionary  corps  until  peace  was  declared 
and  the  army  disbanded  in  the  year  1783."  The  bravery  and 
services  of  Kirkwood  and  his  little  band,  especially  at  the  bat- 
tles of  Guilford  and  Eutaw,  are  well-known  historical  incidents; 
and  in  the  pubHshed  accounts  of  those  affairs^  as  also  that  of 
Ninety  Six,  he  i^  mentioned  as  being  under  command  of  Col- 
onel Washington.  He  is  stated  to  have  been  discharged  in 
August,  1783,  at  the  close  of  the  war.  In  the  year  17S5  he 
was  settled  with,  in  pursuance  of  the  resolution  of  Congress, 
as  a  captain  in  the  Delaware  continental  line;  and  on  the  25th 
of  May,  1791,  received  his  warrant  for  three  hundred  acres  of 
bounty  land  from  the  United  States.  This  never  appears  to 
have  been  claimed;  and  on  the  26th  of  January,  1825,  on  an 
application  made  by  his  son,  Joseph  Kirkwood,  and  his  other 
heirs,  a  new  \<iarraflt'^/a6  .issued  to  them  for  three  hundred 
acres,  in  accordance  with  the  provisions  of  the  dct  of  15th 
April,  1806;  .'Itiis  warra;it,  however,  was  not  located. 

It  appears  by  the  statements  in  the  bounty  land  office,  that 
as  early  as  18>9  C6lonel  Rudolph,  of  the  Maryland  line,  and 
Major  McLane,  of  the  Delaware  line,  who  had  been  attached 
to  Lee's  (Virginia)  legion;  and  as  early  as  in  1822,  Lieutenants 
Ricketts,  Wilmot,  Williamson,  and  probably  others  of  the  Mary- 
land line,  who  had  been  attached  to  Harrison's  (Virginia)  artil- 
lery regiment,  had  been  recognised  by  the  authorities  of  the 
State  as  also  entitled  to  bounty-land  from  Virginia;  which  they 
accordingly  received.  In  1832  similar  allowances  were  made 
to  Lieutenant  Bennett  and  Captain  Jaquett,  and  the  represent- 
atives of  Captain  Kirkwood,  on  the  ground,  as  appears  by  the 
documents,  of  their  having  been  attached  to  Washington's 
(Virginia)  cavalry  regiment.  Warrants  were  accordingly  issued 
to  them  by  the  executive  of  Virginia,  in  accordance  with  the 
provisions  of  the  act  of  30th  May,  1830.  That  to  the  repre- 
sentatives of  Kirkwood  is  dated  20th  February,  1833,  for  four 
thousand  acres,  for  his  services  as  a  captain  for  three  years  in 
the  continental  line  of  that  State;  and  these  heirs,  under  the 
same  act,  received  from  the  Treasury  Department,  on  the  12th 
April,  1834,  scrip  therefor.    In  March  last  the  same  heirs  made 
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application  to  the  General  Land  Office,  under  the  provisions 
of  the  16th  section  of  the  same  act,  for  scrip  for  the  three  hun- 
dred acres  mentioned  in  the  warrant  of  25th  January,  1825. 

On  this  application  being  made,  the  fact  of  the  previous  issue 
of  scrip  to  the  same  persons  was  adverted  to;  and  it  being 
doubted  whether  Captain  Kirkwood  could  be  regarded  as  ever 
having  been  on  the  Virginia  State  establishment,  the  facts  were 
brought  to  the  notice  of  the  proper  authorities  of  the  State, 
This  has  been  succeeded  by  a  correspondence  which  is  among 
the  documents.  The  issue  of  the  warrant  by  the  executive  of 
Virginia  is  justified  by  the  register  of  that  State,  on  the  ground 
of  Captain  Kirkwood  having  been  attached  to  a  Virginia  cav- 
alry regiment  in  1780,  and  served  therewith  to  the  end  of  the 
war;  and  also  by  the  recognition  of  such  proceeding  by  the 
resolution  of  Congress  of  3d  October^ TSO^bove  referred  to; 
and  a  copy  of  the  documentary  lam^MK/^B^^  the  facts,  and 
submitted  to  the  executive  of  ^p^S^M|tj||3fcarftm  issued, 
is  transmitted  by  that  officer.  rPJ^KcircumstanAs  are  regard- 
ed as  bringing  the  case  ^i^bin\iexuKi||i!)M  of  1779 
and  1780,  and  entitling  the  ap^iiArxo  Ineiaud  bran^:U|erein 
provided.  The-  cases  of  the  %^^9flMKi^^jMy^^^^^  ^^ 
seem  to  show  that  such  a  constl^^E^^asj^^iiKd,  and  been 
acted  upon  by  the  authorities  of  Vi%BfB|^more  than  twenty 
years. 

If  this  state  of  facts  be  correct,  I  have  no  hesitation,  in  reply 
to  your  inquiry  on  this  point,  to  express  my  opinion  that^here 
is  no  ground  for  withholding  the  scrip  due  from  the  United 
States  to  the  heirs  of  Captain  Robert  Kirkwood,  in  lieu  of  their 
warrant  of  25th  January,  1825.  To  that  they  have  clearly  a 
right,  under  the  provisions  of  the  6th  section  of  the  act  of  30th 
May,  1830.  No  fraud,  error,  or  impropriety  on  their  part  is 
alleged.  The  quantity  claimed  from  the  United  States  is  that 
to  which  they  are  entitled.  The  quantity  allowed  in  1834, 
under  the  Virginia  laud  warrant,  was  that  which  the  acts  of 
Assembly  of  that  State  authorized;  the  warrant  was  issued  on 
evidence,  of  which  the  correctness  is  not  disputed,  and  after 
full  consideration  of  the  authorities  of  Virginia;  if  there  be  any 
error,  it  arose  not  from  the  conduct  of  the  claimants,  but  from 
an  incorrect  construction  of  the  acts  of  Assembly  by  the  exec- 
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utive  of  Virginia.  The  scrip  was  granted  by  the  United  States 
six  years  ago,  upon  this  wanant,  although  the  evidence  was  in 
the  possession  of  their  officers  here,  showing  that  the  heirs  of 
Captain  Eirkwood  had  received,  and  then  held,  the  warrant 
from  the  Secretary  of  War  for  the  three  hundred  acres  coming 
to  him  from  the  United  States,  as  a  captain  in  the  Delaware 
line.  Supposing  the  construction  of  the  executive  of  Virginia, 
on  which  the  Treasury  Department  issued  the  scrip  in  1834, 
to  be  incorrect,  it  does  not,  in  my  opinion,  authorize  a  refusal 
to  issue  that  now  claimed. 

I  proceed  to  reply  to  your  other  inquiry — ^whether  the  Treas- 
ury Department  can  go  behind  a  Virginia  land  warrant,  to  as- 
certain whether  an  officer  was  on  her  own  State  establishment. 
By  the  1st  section  of  the  act  of  30th  May,  1830,  Congress  de- 
clares that  <^  the  officers  and  soldiers,  sailors,  and  marines,  who 
were  in  the  service  of  Virginia,  on  her  own  State  establish- 
ment, during  the  revolutionary  war,  and  who  were  entitled  to 
military  land  bounties  by  the  laws  and  resolutions  of  that  State, 
their  heirs  and  assigns,  shall  be  authorized  to  surrender  to  the 
Secretary  of  the  Treasury  of  the  United  States  such  of  their 
warrants  for  the  said  land  bounties  as  shall  remain  unsatisfied, 
in  whole  or  in  part,  and  to  receive  certificates  or  scrip  for  the 
same."  By  the  5th  section  of  the  same  act,  Congress  further 
declares  that  its  provisions  shall  extend,  generally,  "to  every 
person  to  whom  the  State  had  engaged  to  pay  land  bounty  for 
services  in  the  revolutionary  war,  of  any  description,  by  any 
law  or  resolution  passed  and  in  force  at  the  date  of  the  deed  of 
cession  by  the  State  of  Virginia  to  the  United  States.*'  By  the 
2d  section  of  the  same  act.  Congress  thus  described  particularly 
the  warrants  in  lieu  of  which  they  authorize  the  Secretary  of 
the  Treasury  to  issue  scrip:  "No  warrant  shall  be  taken  to  be 
within  the  provisions  of  the  act,  which  shall  hereafter  be  grant- 
ed, unless  the  executive  of  Virginia  shall  cause  a  certificate  to 
be  endorsed  thereon,  signed  by  some  officer,  stating  that  IJae 
party  to  whom  such  warrant  shall  be  granted,  his,  her,  or  their 
ancestor  or  devisor,  was  entitled  thereto  by  some  law  or  reso- 
lution of  the  said  Stdte,  in  force  at  the  time  of  the  deed  of  ces- 
sion." I  am  of  opinion  that  it  was  the  intention  of  Congress, 
by  these  provisions,  to  give  scrip  to  every  person  entitled,  be- 
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fore  the  deed  of  cedsion^  to  land  bounty  fix>ni  Yirginia,  for  leTO- 
lutipnary  services  whieh  had  not  been  satisfied,  provided  he 
applied  therefor  ^vithin  the  proper  time;  and  that  it  was  also 
their  intention  to  leave  to  the  executive  of  Virginia  the  authority 
to  ascertain  and  certify,  by  its  warrants,  the  persons  who  were 
entitled  to  such  i)ounty«  If,  however,  before  the  Treasury 
Department  shall  act  upon  the  warrants,  it  has  well  founded 
reason  to  apprehend  that  they  were  issued  in  palpable  error  or 
misttike,  I  have  lio  doubt  that  it  is  ootnpetent  for  it  to  suspend 
the  issue  of  the  scrip,  and  to  submit  the  facts  of  the  case  to 
the  proper  authorities  of  Virginia,  so  that  it  may  be  re-exam- 
ined, and  the  warrants  cancelled  if  illegally  issued.  Even 
where  the  scrip  has  been  improvidently  issued,  and  the  sup- 
posed error  has  been  subsequently  discovered,  the  same  course 
may  be  pursued;  and  if  the  error  in  issuing  the  warrant  is  con- 
firmed, appropriate  legal  steps  may  and  should  be  instituted  by 
the  Unit^  States  to  recovtf  back  the  amount. 

H.  D.  GILPIN. 
To  the  Secrstibt  of  the  TnEiiBtmY. 


CONTRACTORS  fOR  REMOVAL  OP  CHICKASAWS— HOW  TO  BE 

PAID. 

Contraetors  for  the  rniioval  of  the  Chtcka«aw«  to  their  new  bomee  moet  be  paid 
from  the  appropriation  of  the  Chickasaw  fiuid  reade  by  the  act  of  the  20(h  of 
April,  1836,  CYen  though  some  of  the  Indiana  did  not  avail  themseWes  of  the 
means  famished  to  remove  them. 

Attqrnjbt  General's  Office^ 

My  2, 1840. 
Sir:  I  have  examined,  in  compliance  with  yonr  verbal  re- 
quest this  morning,  the  act  of  Congress  of  the  30th  of  April, 
1836,  which  makes  an  appropriation  for  carrying  into  eflbct  the 
tt-eatieB  of  the  20th  of  October,  1832,  and  24th  of  May,  1834, 
with  the  Chickasaw  Indians;  and  I  now  proceed  to  reply  to 
your  inquiry^  whether  the  accounting  officers  have  acted  cor- 
rectly in  charging  to  that  appropriation  the  sum  which  they 
have  found  to  be  still  due  to  Simeon  Buckner,  the  person  with 
whom  a  contract  was  made  by  the  United  States  for  the  trans- 
portation of  those  Indians  to  their  new  homes. 
Yoi..  in--86 
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The  act  referred  to  makes  aa  appiapriatiou,  oiiiof  the  mouBjB 
received  from  the  sale  of  their  ceded  lands>  for  ail  payiaeDt9 
and  expenses  irfaioh  the  United  States  are  bound  to  make  and 
provide  for  under  those  treaties.  By  the  teoth  article  of  the 
first  treaty y  the  President  is  required  ^'to  fij^mish  the  Chicki^ 
saws  with  the  necessary  fimds  aad  means  for  their  transporti^ 
tiojQ  and  journey'^  to  their  new  homes;  and  they  agree,  on 
their  part,  that  '<  the  full  amount  of  sueh  funds  aB4  transportii- 
tion  is  to  be  paid  oul  of  the  proceeds  of  the  sales  of  their  ceded 
lands."  By  the  thiiteenth  article  of  the  second  treaty  it  p 
provided  that^  when  the  whole  or  aay  portion  of  the  nation 
intend  to  remove^  ^^  the  United  States  will  furnish  cpmpeteut 
persons  safely  to  conduct  them  to  their  future  destination,  and 
also  supplies  for  the  same;"  and  it  also  provides  that  <Mh^ 
supplies  so  afforded  are  to  be  chargeable  to  the  general  Chicka- 
saw account/'  provided  the  funds  of  the  nation  shall  be  found 
adequate  to  the  expenses  which,  under  that  and  the  other  arti- 
cles of  the  treaty,  are  required. 

It  appears,  as  the  foots  are  represented  to  mO)  that,  in  accord- 
ance with  these  stipulations  made  by  the  United  States,  a  con- 
tract was  entered  into  with  Simeon  Buckner  to  transport  a 
certain  number  of  these  Indians  to  their  new  homes,  they  hav* 
ing  made  a  request  to  that  effect;  that,  under  this  contract, 
means  of  transportation  and  the  necessary  supplies  were  fur- 
nished for  the  specified  number,  though  a  part  of  those  so  de- 
signated, and  at  whose  request  the  preparations  were  made, 
did  not  avail  themselves  of  them;  and  that  the  proper  account- 
ing officers  have,  after  full  examination,  decided  that  the  sum 
yet  unpaid  is  legally  due  to  Mr.  Buckner,  under  and  by  virtue 
of  the  above  contract. 

Upon  this  state  of  focts,  I  have  no  hesitation  in  expteniog 
my  opinion  that  the  sum  so  found  and  reported  to  be  due  is 
correctly  charged  to  the  aj^intoiNiation  made  by  the  ace  of  20ix 
of  April,  1836. 

H.  D.  GILPIN. 
To  the  Sboretabt  of  War. 
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Pre-emptions  in  respect  to  Fractional  Sections. 

EXPENSES  OP  COLLECTORS  IN  PERPORMINCJ  EXTRA  SERVICES, 

Where  coIIecter»»  naval  officers,  an4  sttrveyors,  are  required  by  the  Secretary  of 
the  Treasury  to  perforin  services  which  are  unconnected  with  their  official  du- 
ties, the  necessary  expenses  actually  incurred  in  the  performance  of  those  extra 
llttlies  may  he  alio  wed  them. 

Attobnet  General's  Officii , 

JWy  7,1840. 

Sir:  I  hiultliie  hxmor  to  receive  your  letleir  of  the  27Ui  of  June^ 
in  wbich  you  inquire  whether,  under  the  provisions  of  the 
eighteenth  eeettba  of  the  act  of  the  7th  of  May,  18Sf2y  and  the 
Ihifd  sectioa  of  ih^  fict  of  March  3, 1839,  the  collector  of  Bos* 
4on  caa  be  allowed  the  actual  exptnaes  inoined  in  perfbrmiiig 
^eercaia  aervtoos,  unconnected  with  his  official  duties,  which 
have  been  tequiied  of  him  as  a  pommissioMr  16  superintend 
the  erooiiott  of  the  n^w  custom-house  at  Boston. 

It  has  been,  as  I  aiQ  informed,  the  established  usage  of  the 
^u^oounting  oQeers,  since  the  passage  of  the  act  of  7th  of  May, 
liS^^  to  allow  the  neoess«iry  ^xpenges  actually  incurred  iu  the 
fMrfoniMince  of  those  extra  duties  which  the  head  of  the  Treas- 
ury I>epH9l»ieQt  does  and  is  authorized  to  assign  to  collectors, 
naval  officers,  and  surveyors,  thpugb  no  ccrnipetwUion,  or  al- 
fcvoaee  far  amy  peramti  ssrmces,  beyond  the  limitation  pre- 
scribed by  the  act,  has  been  considered  as  being  sanctioned 
thereby.  I  am  of  opinion  thai  this  construction  of  the  act  of 
7ih  of  Miqr,  18iS3,  is  correct.  I  aixi  also  of  opinion  that  the 
third  section  of  die  act  of  3d  <^lforch,  1839,  does  not  preclude 
the  aUowaftoe  <if  the  necessary  expenses  that  may  be  actualiy 
tneuiied  ia  such  a  caae. 

H.  D.  GILPIN, 

To  the  Sbcrbtart  of  the  Treasury* 


PRfl^EM PTfOHB  IN  KSSPBCl!  TO  FRAOTlONAL  SECTIONS. 


The  dw<ii<^h<i»wiiifa  iN«*e«qpCor  hia%  oa  a  findipiMfA  fecttoo  and  his  unproT«- 
■eritt  extending  over  upon  another  fractional  Mctioo  and  upon  an  entire  one, 
his  right  of  pre-emption  cannot  be  admitted  to  the  thiies^  bat  ia  limited  to  hia 
^biaieilaadeaaerths  other  two  Mctions  of  ImmI. 
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The  permissive  possession  of  twenty-«eveo  years  may  giv«  him  mMoag  cqaitiesr 
which  may  be  addressed  to  the  IcgislatiirB ;  ystths  land  oficers  can  only  be 
governed  by  azisling  acu  of  Oongiea*; 

Office  of  thb  Attosnet  Generai^ 

Jufy  8, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  3d  of  Jnne^ 
1840^  enclesfng  certain  papers  from  the  Commissioner  of  the 
General  Land  Office,  relative  to  the  pre  emption  claim  of  Geoige 
C  Sibley ;  and  requestiug  my  opinion  of  the  legal  point  arising 
therein. 

The  facts  of  the  case^  as  presented  by  the  papers,  appear  to 
be  these.  George  C.  Sibley  had,  under  the  acts  of  tfie  5th  of 
February,  1813,  and  29th  of  April,  1816,  a  prc-empt*»  right  to 
certain  land  in  the  Territory  of  Missouri.  The  proofs  of  set- 
tlement and  improvement  were  in  all  respects  satislhctory  to  the 
register  and  receiver,  and  are  so  regarded  by  the  Commissioner 
of  the  General  Land  Office.  The  only  doubt  is  as  to  the  qoan- 
tity  of  land  which  he  is  authorized  to  enter.  This  doubt  arises 
from  these  circumstances.  The  house  of  the  claimant  was  on 
fractional  section  number  thirty^five,  (which  contained  lees 
than  one  hundred  and  sixty  acres,)  and  immediately  westward 
extended  his  improvement  of  ten  or  twelve  actes  in  one  body. 
The  position  of  this  improvement  was  such,  that  it  comroenced 
near  the  house  on  fractional  section  number  thirty-five,  and  ex- 
tended into  the  northeast  fractional  quarter  of  section  Dumber 
tliirty.four,  and  also  into  the  southeast  quarter  of  section  nam* 
ber  thirty*four;  both  of  which  quarter  sections  were  oontiguous 
to  fractional  section  number  thirty*five.  The  house  was  thus 
on  die  fractional  section,  and  the  improvement  extended  from 
it,  and  was  on  all  the  three  tracts.  The  question  is— whether, 
under  the  act  of  April  29, 1816,'the  claimant  can  enter  two 
or  three  of  these  tracts? 

The  first  section  of  the  act  of  29di  of  April,  1816,  declares, 
that  any  person  having  a  pre-emption  right  under  the  act  of  5th 
of  February,  1813,  or  that  of  April  12^  1814,  '^who  is  settled 
on  a  fraction  of  a  section,  or  fractional  quarter  section  contain- 
ing less  than  one  liundred  and  sixty  acres,  shall  have  the  privi- 
lege of  purchasing  one  or  more  adjoining  fractional  sections^  or 
the  adjoining  quarter  section,  including  their  inqptovements^  or 
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the  fractioD  improved  by  them,  at  their  option.^'  The  eecond 
section  of  the  same  act  refers  exclusively  to  cases  where  two 
.^r  iiMxe  peisona  having  a  pre-emption  right  are  settled  on  the 
same  qaarter  section^  aad  has  no  bearing  oa  the  present  in- 
^uiry, 

I  am  of  opinion  that  the  claimant  in  this  ease,  being  settled 
on  a  fraction  of  a  section  containtng  less  than  one  hundred  and 
sixty  acres,  is  entitled  to  enter,  in  addition  to  the  fractional 
sectioii  on  which  he  is  settled,  either:  the  adjoining  fractional 
4|narter  section,  or  the  adjoining  quarter  section,  but  not  both. 
The  woids  of  the  act  are  explicit.  Where  the  adjoining  quar* 
ter  sections  are  fractimudj  the  settler  is  authorized  by  this  act 
to  enter  mofe  than  one;  but  where  the  adjoioing  quarter  sec* 
tions  vaie  entire,  he  is  authorized  to  enter  only  one.  In  this 
ease,  it  appears  that,  in  point*  of  ftct,  of  the  two  adjoining 
quarter  sections,  oae  is  fractional  and  one  is  entire.  Had  they 
both  been  fractional,  the  act  would  authorize  the  settler  to  enter 
both;  as  it  is,  that  right  is  limited  to  one  or  the  other.  Nor  is 
this  constiaetion  (which,  in  my  opinion,  is  the  only  one  the 
language  of  the  act  will  permit)  inconsistent  with  the  fiict  re- 
ferred  to  by  t^  register  at  St.  Louis — that,  under  its  provisions, 
a  quantity  of  land  equal  to  four  hundred  and  sixty  eight  acres 
has  been  in  aome  instances  allowed  to  a  single  pre-emptioner; 
for  it  is  evident  that  such  may  readily  be  the  case  where  there 
are  two  fracHomU  quarter  sections  adjoining  the  tract  on  which 
the  claimant  is  settled. 

I  am  not  insensible  to  the  equitable  claim  which  the  settler 
may  urge  from  a  permissive  possession  of  twenty-seven  years; 
but  this  is  a  claim  which  must  be  addressed  to  the  legislature. 
The  Land  Office  can  only  be  governed  in  the  allowance  of 
such  rights  by  the  directions  of  the  existing  acts  of  Congress; 
and  I  cannot  bring  myself  to  consider  thope  which  must  regu- 
late the  present  ease  as  at  all  ambiguous. 

H.  D.  GILPIN. 
Te  the  Sbcbbtart  of  the  Tb&aburt. 
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Company  Officers  Only  prorided  for  in  Act  of  Bfarel  19,  1836. 

REMOVAL  OP  CERTAIN  SETTLERS  ON  PUBUC  RESERVATIONS. 

The  Pineeident  mtkf  auiboriae  the  mareb*!  to  teibove  nH  pfcraoiM  who  have  fixed* 
their  reaidences  on  tJle  poblie  feaervationa,  withoot  authority,  beyond  the  linc» 
of  the  posta  of  Tampa  Bay,  lor  the  purpose  of  selling  liqaor  to  the  troops,  and 
the  suspected  purpose  of  supplying  the  Indians  with  ammunitioii. 

Attorkby  Genxras^'b  0ffic8, 

Julf9r  1840. 
Sir:  I  have  looked  ever  the  letter  yoH  left  with  me  fifvsm 
General  Armistead,  dated  22d  Jtme^  relative  to  the  persons  who 
have  fixed  their  residences^  without  authoBty,  on  Ae  public 
teservations;  but  beyond  the  Knesof  the  posts  of  Tampa  Bay 
and  other  places,  for  the  purpose  of  selling  liquor  lo  the  troops^ 
and;  as  is  believed,  supplying  the  Indians  with  ainmimition. 
I  am  of  opinion  that  the  marshal  of  the  TertiliNry^  or  his  dep» 
Uty,  has  authority,  under  such  instructions  tts  may  for  that  par* 
pose  be  given  by  the  President  of  the  United  States,  lo  moiove 
all  such  persons  Irom  tfie  reservations. 

H*  a  GILPIN. 
To  the  Secretarit  of  War» 


COMPANY  OFFICERS  ONLY  PROVIDED  FOR  IN  ACT  OF  MARCH 

19,  183f. 

Company  officeis  only  are  entitled  to  the  forty  ctnti  a  day  pr»vidcd  by  the  9A 
section  of  the  act  of  19th  March,  1836. 

Attoxnet  General's  Oitigb, 

Jiifyll,1840. 

Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  10th 
June,  enclosing  a  communication  from  the  Second  CcHnptrol- 
ler,  relative  to  the  second  section  of  the  act  of  I9th  March, 
1836,  and  inquiring  whether  the  regimenial  officers  of  mounted 
volunteers  are  entitled  to  the  forty  cents  a  day  provided  by  thai 
section  for  officers  of  mounted  ewnpanies. 

In  reply,  I  have  to  state  that,  iti  my  opinion,  such  was  not 
the  meaning  of  the  act.  The  intention  of  Congress  to  confine 
this  allowance  to  company  officers  is,  I  think,  made  apparent, 
not  only  by  the  express  designation  of  "^  officeis  of  mounted 
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Payment  of  the  Three  Per  Cent.  Fund  to  Ohio. 

companies i^'*  as  those  to  whom  it  is  giren^  but  by  the  fact  that 
It  is  coupled  with  the  clause  which  allows  the  officer  who  is  to 
ieceive  it  the  use  of  two  horses  only,  which  is  the  number 
iilsngned  to  a  captain. 

a  D.  GILPIN. 
To  the  Sbcrbtar^  op  WaIi. 


PAYMENT  or  THE  THREE  PER  CENT.  FUND  TO  OHIO. 

tf«ttitfied  of  the  eorrectness  of  the  aoeoilnt  furnished  by  the  commiMionera  of  the 
•ch«ol  fand  in  Ohio,  the  Seeretiuy  of  the  TreaMiry  may  altaw  flie  three  per  cf  nt. 
to  aocrae  to  Ohio  thereon-^nO  further  proof  being  required  by  the  a6t  of  1890. 

Attoiwey  Gekbbal's  Office^ 

July  16, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  Uth  instant^ 
endosiag  a  communibatioQ  from  the  governor  of  Illinois,  and 
certain  documents  relative  to  the  payqient  of  the  three  per  cent 
fund  to  that  8tat6$  and  inquiring  whether  the  amount  due  td 
the  State  coitld  be  allowed  on  the.  account  fuxnidbed  by  the 
commissione|8  of  the  school  fund,  or  whether  evidence  was  to 
be  required  as  to  the  application  of  the  fund  by  the  State. 

By  the  sixth  section  of  the  act  of  Congress  of  18th  April, 
1818,  it  is  required  that  three-fifths  of  the  five  per  cent,  fund^ 
derived  firom  the  sales  by  the  United  States  of  public  lands  in 
Illinois,  shall  be  paid  to  the  State,  and  appropriated  by  its  legis- 
lature ior  die  encouragement  of  learning.  By  the  act  of  the 
12th  December,  1 820,  the  Secretary  of  the  Treasury  was  directed 
to  pay  over  the  sukns  thus  coming  to  die  State  to  such  person 
as  the  legislature  should  authorize  to  receive  them,  to  be  ap^ 
plied  to  the  above  purposes;  and  an  annual  account  of  the  ap* 
plication  of  the  money  was  to  be  transmitted  to  him  by  such 
officer  of  the  State  as  the  legislature  should  appoint.  In  de&ult 
of  such  return,  the  Secretary  of  the  Treasury  was  to  withhold 
the  payment  of  all  accruing  sums  until  it  should  be  rendered. 

The  legislature  of  Illinois,  by  an  act  passed  on  the  16th  Jan- 
uary, 1825,  established  a  system  of  free  schools  through  the 
State,  and,  among  other  provisions)  eofistituted  the  auditor  and 
Secretary  of  State,  under  the  directions  of  the  governor,  com- 
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missioners  of  the  school  fund.  They  vested  in  the  C4HDini»- 
sioners  the  fund  which  was  then  on  deposite  in  the  State  bank^ 
together  with  all  such  moneys  as  should  accrue  to  the  State  for 
the  use  of  schools  and  a  seminary  of  learning  by  virtue  of  any 
act  of  Congress^  to  be  applied  in  such  manner,  for  that  object^ 
as  should  be  prescribed  by  law;  and  they  authorized  the  com- 
missioners, or  a  majority  of  them^  to  receive  and  give  acquit* 
tances  for  all  the  moneys  which  the  State  was  entitled  to  receive 
irom  the  United  States.  By  subsequent  laws^  the  commission- 
ers were  required  to  deposite  the  moneys  so  received  in  the 
State  treasury;  and  it  was  declared  that  the. State  should  be, 
and  was,  chargeable  with  interest  thereon  at  the  rate  of  six 
per  cent,  per  annum;  and  provision  was  made  ibr  the  distribu- 
tion of  this  interest  annually,  in  certain  proportions,  among  the 
several  counties  of  the  State^  according  to  the  regulations  of 
the  school  system. 

By  the  documents  enclosed  in  your  letter,  it  appeals  that 
the  amount  of  the  three  per  cent,  fund,  prior  to  the  year  1832, 
has  been  accounted  for  to  the  Treasury  Department.  The 
present  purports  to  embrace  all  the  money  received  from  the 
United  States,  under  the  acts  of  Congress  above  lefenred  to, 
from  that  time  to  the  30th  March,  1839.  It  ako  purports  to 
exhibit  the  payment  to  the  State  of  lUinob,  under  the  acts  of 
its  legislature  above  referred  to,  of  the  entire  amount  so  re- 
ceived. The  account  is  signed  by  the  auditor  and  Secretary 
of  State,  as  the  commissioners  o{  the  school  fund;  and  the 
governor  states  that  it  is  prepared  and  transmitted  under  his 
direction,  in  compUance  with  the  acts  of  Congress,  and  for  the 
purpose  of  receiving  the  moneys  due  to  the  State  from  the 
United  States. 

I  am  of  opinion  that,  if  satisfied  of  the  correctness  of  this 
account,  the  Secretary  of  the  Treasury  is  authorized  to  allow 
the  payments  subsequently  accruing  to  the  State;  and  that  no 
further  proof  of  the  application  of  the  frind  by  the  State  is  re- 
quired by  the  act  of  Congress  of  I2th  December,  1820. 

H,  D.  GILPIN^ 

To  the  SxCBETikHT  OF  THE  TttXASURT* 
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The  Right  of  Bartholomew  Pellerin  to  a  Patent  for  Land. 

COMMISSIONS  OF  RECEIVEBS  GENfiRAL. 

The  eommiaeiona  of  the  receiTecs  general,  appointed  under  the  act  of  the  4th  of 
July,  1840,  should  be  made  out,  sealed,  and  recorded  at  the  State  JDepartment. 

AtTORNET  GBlTERAt's  OfFICE, 

Jidy  16, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  14th  in* 
stant,  inquiring  "n^helher  the  commissions  of  the  receivers  gen* 
eral,  appointed  under  the  act  of  the  4th  July,  1840,  should  be 
issued  by,  and  recorded  in,  the  State  or  Treasury  Department. 

In  reply,  I  have  to  say  that,  in  my  opinion,  the  Secretary  of 
State  is  the  proper  officer  to  make  out,  and  record,  and  affix 
the  seal  of  the  United  States  to  these  commissions,  pursuant 
to  the  provisions  of  the  fourth  section  of  the  act  of  15th  Sep- 
tember, 1789. 

H.  D.  GILPIN. 

To  the  Secretary  of  the  Treaburt. 


THE  RIQHT  OF  BARTHOLOMEW  PELLERIN  TO  A  PATENT  FOR 
^  LAND. 

The  claim  of  Bartholomew  Pellerin  to  a  patent  for  seventeen  thousand  and  eighty* 
four  arpens  of  hmd  in  Mississippi,  on  pretence  that  hie  title  is  fbuaded  on  a 
legal  British  grant  made  pretioot  to  1783;  imd  recognised  and  confinned  by  tha 
Spanish  government  in  iSlO,  cannot  be  reoogoised  at  the  General  Land  Office. 

His  cfaiim  having  been  reported  and  confirmed  as  one  founded  on  a  private  con* 
▼eyance  for  twelve  hundred  and  eighty  acres  only,  as  a  donation,  a  patent  for 
that  quantity  only  can  issue,  unless  further  legislation  shall  authorize  it 

Attormst  General's  Office, 

My  16, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  l8t  instant, 
endosing  a  communication  atid  numerous  documents  firom  the 
Commissioner  of  the  General  Land  Office,  relative  to  the  claim 
of  Bartholomew  Pelletin,  for  a  patent  for  certain  land  in  Mis* 
sissippi,  under  the  act  of  3d  of  March,  1819,  and  inquiring 
whether  that  claim  ought  to  be  confirmed  by  the  General  Land 
Office,  and  the  patent  issued. 

The  act  of  Congress  of  the  25th  of  April,  1812,  pcovided 
that^  for  the  purpose  of  ascertaining  the  titles  and  claims  to 
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lands  in  the  tract  of  xsountry  which  lies  south  of  the  Mississippi 
Territory,  east  of  the  river  Mississippi  and  island  of  New,  C^- 
leans,  and  west  of  the  river  Perdido,  and  a  line  drawn  with  the 
general  course  thereof  to  the  southern  boundary  of  the  Mis^ 
sissippi  Territory,  the  landi^  within  the  said  limits  should  be 
laid  off  into  two  land  districts,  between  which  Pearl  river  wag 
to  be  the  boundary.  It  also  provided  that  for  each  of  these 
districts  a  comoussion^  of  land  claims  should  be  appointed, 
whose  duty  it  was  made  to  attend  and  rec^ve  notice  and  evi- 
dence of  titles  and  claims  to  lands  within  his  district.  By  the 
fourth  section  of  the  same  act,  every  person  claiming  lands 
itk  that  tract  of  country,  by  virtue  of  smy  French^  British,  oi 
Spanish  ^mnt,  order  of  survey,  or  other  evidence  of  claim,  was 
to  present  a  notice  and  statement  of  his  claim,  with  the  evi- 
dences, which  were  to  be  entered  of  record;  and  the  commis* 
sioners  were  required  by  the  act  to  examine  into  the  justice 
and  validity  of  the  claims^  and  to  ascertain,  in  every  instance, 
<< whether  the  lands  claimed  had  been  inhabited  and  cultivated; 
at  what  time  such  inhabitation  and  cultivation  commenced; 
when  they  were  surveyed,  wid  by  whom  and  what  authority; 
and  into  every  other  matter  respecting  the  claims  which  might 
affect  the  justice  and  validity  thereof."  The  commissioners 
were  further  required  to  prepare  abstracts  from  the  records  of 
elatms,  arranging  them  in  classes  according  to  their  respective 
merits,  and  embracing  the  substance  of  the  evidence,  and  such 
information  as  might  be  necessary  for  a  correct  decision.  They 
were  also  required  to  report  a  list  of  all  the  actual  setders  oa 
lands  in  their  districts  who  had  no  claims  derived  either  from 
the  French,  British,  or  Spanish  governments. 

In  compliance  with  this  law,  William  Crawford,  the  com- 
missioner for  the  dfstilot  east  of  Pearl  river,  tnmsmitted  a  re- 
port, which  was  laid  before  Congress  on  the  8d  January,  UBL6, 
containing  eteven  lists  or  abstracts  of  claims,  and  nkso  a  list  of 
actual  settlers.  Among  these  abstracts  were  lists  of  claims 
founded,  or  alleged  to  be  founded,  on  grants  derived  from  the 
French,  British,  or  Spanish  governments,  with  the  opinion  of 
the  commissioner,  in  nearly  all  of  them,  in  &vor  of  or  against 
Iheir  validity.  Theire  was  also  an  abstract  or  list  which  is 
marked  No.  10,  and  is  ftus  described  by  the  commissioner: 
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^'A  register  of  claims  fetliided  on  prhaie  etMveyanceSj  which 
hare  ptosed  through  the  officB  off^  commandani;  btit  founded, 
as  the  claimants  suppascy  on  grants  loist  by  tirxie  or  accident." 
At  the  end  of  this  register,  the  commissioner  subjoins  the  fol- 
lowing remarks:  <<  Thongh  the  original  grants,  np6n  which  the 
preceding  claims  were  founded,  have  been  lost,  y^t  it  is  con- 
caved that  the  claims  to  such  lands,  not  exceeding  a  reason* 
dhls  quantity  J  as  were  inJtaiited  and  cutHvatkd  under  thB  Span- 
ish gaoemrhtiity  ought  to  be  confirmed . "  On  this  list  is  found 
entered  (No.  62)  the  claim  of  Bartholomew  Pellerin,  the  original 
Settler  being  the  widow  Masmer,  (Asmard,)  for  seventeen  thou- 
8Uid  and  eighty-fbur  arpens,  situated  on  the  bay  of  St.  Iiouis, 
and  stated  to  have  been  inhabited  and  cultivated  firom  1775 
to  1814.  ^e  report  contains  no  further  remarks  whatever 
upon  this  claim. 

On  the  3d  of  March,  1819,  Congress  passed  a  law  in  regard 
to  the  claims  which  it  was  thus  intended  (o  provide  for  by  the 
act  of  26th  of  April,  1812.  The  first  section  of  that  act  recog- 
nises as  valiil  and  complete  titles  against  the  United  States- 
First,  all  claims  to  lands  founded  on  complete  grants  from  the 
iSpanish  government,  which  are  contained  in  the  reports  of 
the  commissioner,  and  which  are,  in  the  opinion  of  the  com- 
missioner, valid  agreeably  to  the  laws,  usages,  and  customs  of 
that  government: — Secondly,  all  daims  founded  on  British 
grants  contained  in  the  reports,  which  had  been  sold  or  con- 
veyed, according  to  the  treaty  of  3d  of  September,  1783,  be- 
tv^reen  Great  Britain  and  Spain,  or  which  were  settled  and 
cultivated  by  the  person  having  the  legal  title  therein  at  the 
date  of  said  treaty.  The  second  section  of  the  same  act  (after 
making  provision  for  certain  claims  founded  on  incomplete 
titles)  goes  on  to  provide,  generally,  that  <'for  all  the  other 
claims  to  land  comprised  in  the  reports  aforesaid,  and  which 
ought,  in  the  opinion  of  the  commissioner,  to  be  confirmed,  the 
claimant  to  such  land  shall  be  entitled  to  a  grant  therefor  as  a 
donation.''  But  such  grant,  as  a  donation,  is  not  to  be  made 
to  any  orie  person  for  more  than  twelve  hundred  and  eighty 
acres;  and  the  confirmation  of  the  incomplete  titles  and  the 
grants  of  donations,  are  to  amount  only  to  a  relinquishment 
forever,  on  the  part  of  the  United  States,  of  any  claim  what- 
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ever  to  the  tract  of  laud  so  confinned  or  granted;  and  no  such 
claim  is  to  be  confirmed  to  any  person  to  whom  a  tide  to  sny 
tract  of  land  shall  have  been  recognised  under  the  preceding 
provisions.  The  twelfth  section  of  the  same  act  goes  on  lo 
provide  that  the  register  and  receiver  in  the  proper  district  may 
examine  the  claims  recognised  or  confirmed  by  the  act^  and 
grant  a  certificate^  according  to  the  nature  of  the  case,  under 
instructions  from  the  General  Land  Office;  that  office  is  then 
authorized,  on  presentation  of  such  certificate  for  a  confinned 
claim  or  for  a  donation,  according  to  the  provisions  of  the  act, 
to  grant  a  patent  in  the  usual  manner,  if  it  shall  be  satisfied  that 
the  certificate  was  fairly  obtained  according  to  the  true  intent 
and  meaning  of  the  act. 

It  appears  that  on  the  24th  of  November,  1838,  the  register 
and-  receiver  of  the  land  office  at  Augusta,  Mississippi,  granted 
a  patent  certificate  (No.  24)  to  Bartholomew  Pellerin,  for  twelve 
hundred  and  eighty  ^cres,  under  an  opinion, that  the  claim^ 
being  comprised,  in  the  manner  above  stated,  in  the  report  of 
Commissioner  Crawford,  was  confirmed  to  the  extent  of  twelve 
hundred  and  eighty  acres,  as  a  donation,  by  the  second  section 
of  the  act  of  3d  of  March,  1819.  This  certificate  has  been 
returned  to  the  General  Land  Office,  with  a  plat  of  survey  for 
the  quantity  designated  in  the  certificate,  but  no  patent  has  yet 
been  issued  thereon. 

The  present  application  is,  that  the  Commissioner  of  the 
General  Land  Office  shall  direct  a  survey  to  be  made  of  the 
entire  claim  for  seventeen  thousand  and  eighty-four  arpens^ 
and,  when  the  survey  is  completed,  award  a  patent  therefor. 
It  is  accompanied  with  an  elaborate  argument,  and  a  mass  of 
documentary  evidence  to  sustain  the  ground  taken,  that  the 
claim  is  founded  on  a  legal  British  grant  made  previous  to 
the  year  1783,  and  recognised  and  confirmed  by  the  Spanish 
government  in  the  year  1810. 

I  am  of  opinion  that  the  General  Land  Office  has  no  authori* 
ty  to  award  the  patent  asked  for  in  this  case.  The  authority 
so  to  do,  if  it  exists,  is  derived  under  the  first  section  of  the 
act  of  3d  of  March,  1819;  and  I  do  not  think  that  it  was  the 
intention  of  Congress  to  embrace  such  a  case  within  the  pro- 
visions of  that  section.    It  is  not  contended  that  the  claim  Ms 
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nnder  the  first  class  of  cases  therein  mentioned — those  derived 
under  the  S^panish  grants  reported  hy  the  commissioner  to  be 
▼alid.  If;  then,  it  is  includ^  at  all,  it  must  be  a  claim  found- 
ed on  a  Briiish  grani,  contained  in  the  report  of  Commis- 
sioner Crawford;  which  had  been  sold  or  conveyed  according 
to  the  treaty  of  1783,  or  which  was  settled  and  cultivated  by 
the  person  having  the  legal  title  thereto  in  1783.  There  are 
many  claims  answering  this  description  in  the  reports  of  the 
cmnmissioner.  Is  this  one  of  them?  Is  this  claim  so  reported 
to  Congress  in  the  abstract  upon  which  that  body  legislated? 
Is  there  any  evidence  whatever  that  it  was  regarded  by^the 
commissioner,  or  intended  to  be  reported  by  him,  as  a  claim 
founded  on  a  British  grant,  where  the  person  having  the  legal 
title  was  settled  in  1783?  We  must  certainly  answer  in  the 
negative.  For  not  only  is  there  no  such  description  of  it  in 
terms  in  his  report,  but  it  is  there  stated  to  be  a  claim  founded 
on  a  private  conveyance,  though  derived,  as  the  claimants  sup- 
pose,  under  a  grant  lost  by  time  or  accident,  and,  as  such,  it  is 
recommended  to  be  confirmed  for  a  reasonable  quantity,  and 
as  being  inhabited  and  cultivated  under  the  Spanish  govern- 
ment. There  is  nothing  to  indicate  the  intention  of  Commis- 
sioner Crawford  to  report  this  case  as  a  legal  British  grant,  or 
one  that  had  been  ^'  settled  and  cultivated  by  the  person  having 
the  legal  title  therein  in  1783;"  on  the  contrary,  his  intention 
appears  to  be  to  recommend  the  confirmation  of  the  claim  for 
such  a  quantity  of  land  as  Congress  may  deem  reasonable,  on 
the  ground  of  habitation  and  cultivation  under  the  Spanish 
government. 

It  will  hardly  be  urged  that  it  was  the  design  of  Congress, 
when  legislating  upon  these  reports,  to  confirm  grants  which 
should  be  established  by  evidence  before  the  General  Land 
Office  to  be  of  a  different  character  iBrom  that  in  which  they 
are  presented  by  the  reports.  It  has  been  a  settled  decision  of 
the  General  Land  Office,  when  aeting  by  the  special  authority 
of  Congress  upon  claims  embraced  (as  this  is)  in  the  report  of 
a  commissioner,  that  they  must  appear,  from  the  &ce  of  the 
reports  themselves,  to  fall  within  the  rules  prescribed  for  their 
confirmation ;  and  that  Congress  have  not,  in  such  cases,  in- 
vested the  General  Land  Office  with  power  to  act  upon  &cl« 
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that  are  not  evi(}eaced  by  the  reports.  X  caaaot  douht  thdt 
this  decision  is  correct^  and  that  where  the  &cts  shall  present 
the  claim  in  a  manner  different  from  that  in  whicfai  it  ia  s^t 
forth  in  the  report,  further  legislation  is  necessary  to  authoriae 
the  General  Land  Office,  to  award  a  pa^jait. 

Considering  this  view  of  the  case  as  sufficient  4p  oblige  the 
Commissioner  of  tt^e  General  Land  Office  to  refuse  the  present 
application,  I  deem  it  unmecessary  to  prejudge,  by  the  expces- 
sion  of  a  present  opinion,  other  points  inyotved  in  this  case, 
which  would  s^rise  if  that  ^iQSLcer  wer^  at  liberty  ^  act  upon  i|: 
that  is,  the  extent  to  which  the  donation  clause  of  the  second 
section  of  the  act  of  3d  of  March,  1819,  above  referred  to,  was 
meant  to  include  the  claims  reported  by  Commissjon^  Craw- 
ford  in  list  No.  10;  how  fiur  the  sv^ceptance  of  a  patent,  under 
the  circumstances  stated,  iot  the  donation  of  twelve  hundred 
and  dghty  acres,  would  interfere  with  a  recognition  of  the  claim 
under  the  other  provisions  of  the  act$  and  whether  the  evidexM^e 
on  which  the  claimants  rely  does  or  does  not  establish  a  yalid 
British  grant,  and  settleqiesit,  and  cultiyalion,  in  1783,  by  th^ 
person  legally  holding  undpr  it. 

It  is  also  proper  to  observe,  th|it,  as  the  claimants  rely  upon 
a  title  which  is  prior  to  the  cession  of  Louisiana,  it  is  as  abun- 
dantly sufficient  to  secure  to  them  all  their  rights,  if  they  ca^ 
establish  it  to  be  valid,  as  any  act  upota  the  part  of  the  United 
States  or  Ui^eir  o^cers^  and  though  it  is  of  course  improper  lo 
expose  any  party  to  the  trouble  of  judicial  investigation,  where 
Congress  has  evidently  provided  for  his  case,  yet  there  could 
be  no  justification  for  exercising  a  doubtful  authoiity  in  a  caaa 
where  such  a  remedy  is  open. 

H.  D.  GttLPIN. 

To  the  Sbcrbtary  of  the  Treasuht. 


BONDS  OF  DEPUTY  POBT&USTEB^  IJNDElb  ACT  OF  JULY  4,  ISA. 

Deputy  pofltmasten  who  shall  be  required  to  execute  the  functions  of  depositaries 
under  the  act  of  July  4, 1840)  ought  to  giye  new  bondS|  with  sureties,  to  be  sp- 
provied  by  tb*  Solicitor  of  tfiftTieHrarys. 
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Instructions  respeeiing  the  form  and  penalty  of  the  bondf  should  be  given  tbxQii^h 
the  Post  Office  Dep^tment. 

Attorney  Qenebal'b  Office, 

/t//y  18, 1840. 

Sir:  1  had  the  honor  to  receiye  your  letter  of  the  ITth  in- 
stant^ in  which  you  inquire  whetb^,  under  the  8th  section  of 
the  act  of  4th  July,  1840,  deputy  postmasters  are  to  execute 
new  bonds;  and  if  so,  whether  they  are  to  be  called  on  for  the 
same  directly  by  the  Treasury  Departmentji  or,  by  it,  through 
the  Postmaster  General. 

In  reply,  I  have  to  state  that,  in  my  opinion,  the  deputy  post- 
masters who  shall  be  required  to  execute  the  functions  of  de- 
positaries under  the  act  ought  to  give  new  bonds,  suitable  in 
their  terms  to  the  new  and  increased  duties  imposed  upon  them, 
and  with  sureties  in  sums  such  as  shall  seem  reasonable  and 
safe  to  the  Solicitor  of  the  Treasury*  As  the  8th  section  of 
the  act  is  the  only  one  which  provides  for  this  case,  and  as  it 
imposes  this  duty  specially  on  the  Secretary  and  Solicitor  of 
the  Treasury,  it  must  emanate  from  that  department;  but  as  it 
is  evident,  from  the  whole  scope  of  the  act,  that  the  general 
superintendence  of  such  of  its  provisions  as  are  connected  with 
the  Post,  Office  Department  was  intended  to  be  vested  in  the 
Postmaster  General,  I  am  of  opinion  that  the  latter  officer  is 
the  one  through  whom  the  necessary  directions  to  the  subordi- 
nate officers  of  that  department  should  be  given.  ^ 

H.  D.  GILPIN. 

To  the  SSORETART  OP  THE  TitBASURY. 


LIABILITY  OF  UNITED  STATES  FOR  FfiES  OF  CIRCUIT  COURT 

CLERKB. 
The  United  States  are  liable  to  derks  of  circuit  eourts  for  their  fees  properly 

ehargeable  to  plaiotiA,  in  suits  in  which  the  United  Slates  are  plaintiffs,  and 

the  accounliog  oiicars  max  allow  tfaain,  even  though  nwahala  may  have  cek 

lected  theoB  of  defendants  and  have  not  paid  them  ovier. 
In  sttch  cases  the  United  States  have  lecourse  against  marshals  on  their  oflLcial 

bonds. 

Attorney  General's  Office, 

My  20, 1840. 
Sir:  I  liad  the  honor  to  receive  your  letter  of  the  16th  instant, 
enclosing  one  from  the  First  Comptroller  of  the  Treasury,  rel- 
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ative  to  certain  costs  stated  to  have  accrued  in  fiivor  of  Duncan 
N.  Hennen^  clerk  of  the  circuit  court  of  the  United  States  for 
the  eastern  district  of  Louisiana^  in  suits  brought  by  the  United 
States;  and  inquiring  whether  the  United  States  are  liable  for 
such  taxed  costs  as  have  not  been  collected  by  the  marshal^  or, 
being  collected  hy  him^  have  not  been  paid  over. 

In  reply  to  the  first  inquiry  ^  I  have  to  state  that  I  understand, 
under  the  long-established  construction  by  the  Treasury  De- 
partment of  the  laws  allowing  certain  costs  to  the  several  oflBi- 
cers  of  the  courts^  and  making  appropriations  for  defraying  the 
expenses  of  suits  in  which  the  United  States  are  concerned,  all 
the  costs  legally  payable  by  a  plaintiff  in  the  courts  of  the 
United  States,  after  being  duly  taxed  and  certified  by  the  judges, 
are  allowed  by  the  accounting  ofiicers,  and,  if  they  cannot  be 
made  by  execution  out  of  the  estate  of  the  defendant,  are  paid 
by  the  United  States.  I  see  no  ground  whatever  for  expressing 
an  opinion  at  variance  with  this  established  construction  of  the 
laws  on  the  subject.  Suitable  regulations  should  be,  and  I 
presume  are,  made  in  all  districts,  to  secure  the  payment  of 
the  costs  by  the  defendants  wherever  it  can  be  obtained. 

In  reply  to  your  second  inquiry,  I  have  entertained  consider- 
able doubts  whether,  as  the  costs  have  been  collected  by  the 
marshal,  the  officers  entitled  to  them  should  not  look  to  him 
and  his  sureties  exclusively  for  payment.  On  reflection,  how- 
ever, I  am  satisfied  that,  as  they  are  charges  authorized  by 
law  for  services  actually  rendered  to  the  United  States  in  pur- 
suance of  law,  and  falling  within  the  designated  class  of  ''ex- 
penses of  suits  in  which  the  United  States  are  concerned,"  for 
which  appropriation  is  made,  the  liability  of  the  United  States 
as  plaintiffs  does  not  cease  until  they  are  actually  paid,  or  the 
officer  is  himself  guilty  of  negligence  in  collecting  them.  The 
United  States  have  their  recourse  against  the  marahal,  and  se* 
curity  for  repayment  in  his  official  bond. 

H.  D.  GILPIN. 

To  the  Secrbtart  op  tbe  Treasvrt. 
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PRE-EMPTIONS. 

Tke  rights  of  pre-emption,  if  otherwise  roatsre,  msy  be  allowed  to  lands  reserTsd 
from  sale  under  the  supposition  that  they  fell  within  the  limits  of  the  grant  in 
aid  of  the  Milwaakie  and  Rock  Rirer  canal,  but  subsequently  found  not  to  be 
indoded. 

Attorney  General's  Office^ 

71%  26, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  24th  instant, 
enclosing  a  communication  from  the  Commissioner  of  the  Gen- 
eml  Land  Office,  and  inquiring  whether  the  eleventh  section 
of  the  act  of  18th  June,  1838,  precludes  the  allowance  of  a  pre- 
emption claim  on  the  land  which  was  reserved  from  sale,  as 
probably  falling  within  the  limits  of  the  grant  to  the  Territory 
of  Wisconsin,  in  aid  of  the  Milwaukie  and  Rock  River  canal; 
but  which  has  been  found,  since  the  location  of  the  canal,  not 
to  fall  within  those  limits. 

In  repljr,  I  have  to  say  that,  in  my  opinion,  pre  emption 
rights  may  be  allowed  in  such  cfiises,  when  they  are  in  othei 
respects  allowed  by  law. 

H.  D.  GILPIN. 

To  the  Secretary  of  the  Treasttrt. 


DATE  op  office  UNDER  A  NEW  AND  SECOND  COMMISSION, 

Where  an  officer  appointed  temporarily  by  the  President  is  afterwards  appointed 
by  nomination y  with  consent  of  the  Senate,  his  new  appointment  commeiiccs 
from  the  period  of  any  official  act  indicating  his  acceptance  of  the  office,  whether 
it  be  a  direct  communication  to  that  effect,  or  his  taking  the  oath  of  office,  or 
his  giving  a  bond. 

Attorney  General's  Office, 

July  2T,  1840. 
Sir:  I  had  the  honor  to  receive  your  letter  of  the  18th  of 
June,  enclosing  a  communication  from  the  First  Comptroller, 
and  inquiring  whether,  in  the  case  of  a  temporary  appointment 
by  the  President  alone  being  superseded  by  one  made  with  the 
consent  and  advice  of  the  Senate,  the  acceptance  of  the  new 
appointment  by  the  officer  is  to  be  considered  as  commencing 
You  ra— 37 
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with  the  date  of  his  second  commission^  his  oath  of  office,  or 
his  bond? 

In  reply,  I  have  to  State,  that,  in  my  opinion,  it  is  to  be  da- 
ted from  the  period  of  any  official  act  indicating  the  acceptance 
which  first  takes  place,  whether  it  be  a  direct  communication 
from  him  to  that  effect,  or  his  taking  the  oath  of  office,  or  his 
giving  a  bond. 

H.  D.  GILPIN. 

To  the  Secretary  op  the  Treasury. 


CONFIRMATION  OF  SALBS  OF  CREEK  RESERVATIONS. 


Where  Creek  reservees  died  within  the  five  years  during  which  their  i 
wtre  to  be  withheld  from  iale,  and  the  lawful  adAinistratora  sold  thfe  reserve 
«Dd  paid  over  the  proceeds  (less  the  expanses)  to  the  Indian  widows,  as  tbe 
heirB>  and  the  question  of  other  heirs  being  now  raised,  in  opposition  to  the 
confirmation  of  the  sales  to  the  purchasers,  who  have  paid  the  consideration 
money  therefor  once  in  full — dccidkd,  that  the  parchasers  are  entitled  to  tbt 
confirmations  which  they  dsk,  and  should  not  be  required  to  pay  a  second  tinse 
any  portion  of  the  purchase  money. 

If  the  distribution  of  the  proceeds  were  illegal,  it  ought  in  nowise  to  aifea  the 
bimajidt  purchasers. 

Attorney  General's  Office, 

Jidy  27, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  6th  instant, 
enclosing  the  papers  relative  to  the  application  of  McDougald 
and  others  for  the  President's  confirmation  of  the  sale  to  them 
of  certain  Indian  reservations  under  the  Creek  treaty  of  24th 
March,  1832,  and  requesting  my  opinion  upon  the  points  of 
difference  between  the  Commissioner  of  Indian  Affairs  and  Mr. 
Iverson,  the  agent  of  the  applicants. 

This  difference  arises  out  of  the  construction  of  that  treaty 
and  the  act  of  3d  March,  1837.  By  the  treaty,  which  was 
ratified  on  the  4th  of  April,  1832,  it  was  provided  that  the 
Creeks  should  cede  to  the  United  States  all  their  lands  east  of 
the  Mississippi;  that  the  United  States  should  have  the  land 
surveyed  as  soon  as  could  be  conveniently  done  after  the  rati- 
fication of  the  treaty;  and,  when  it  was  surveyed,  should  aUow 
ninety  of  the  principal  Creek  chiefs  to  select  one  section  each, 
and  every  other  head  of  a  Creek  &mily  half  a  section;  which 
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tracts  w«re  to  be  reserved  from  sale>  fer  their  use,  for  the  term 
of  five  years,  uuless  sooner  disposed  of  by  them;  that  the  tracts 
might  be  conveyed  by  the  persons  selecting  the  same  to  any 
person,  with  the  approval  -of  the  President,  and  under  certain 
other  regulations;  and  that,  at  the  end  of  five  years,  the  Creeks 
entitled  to  sach  sections,  and  desirous  of  remaining,  should 
receive  pateutski  fee  simple  fiom  the  United  States.  It  will 
be  perceived  that  no  i»'ovision  was  made  for  the  «veut  of  a 
Creek  Indian,  who  had  made  a  seleoiioti,  dying  without  having 
made  a  sale  before  the  expiradoa  of  the  five  years.  To  remedy 
this  defect,  among  others,  Congress,  on  the  3d  March,  1837, 
passed  a  law  by  which  ihey  authorized  the  President  to  con* 
firm  sales  by  the  widow,  the  widow  and  children,  the  children, 
or  the  lawful  administrator  of  Creek  Indians^  who  had  died,  or 
might  die,  before  the  4th  of  April,  1837,  without  having  legally 
disposed  of  their  reservations.  The  President  was,  in  such  a 
case,  '^to  receive  the  purchase  money,  or  such  portions  of  it 
as  might  not  have  been  paid  to  the  persons  entitled  to  it,  and 
to  cause  patents  therefor  to  be  issued  to  the  purchaser" — pro- 
vided that  sales  made  by  lawfiil  administrators  were  to  be  en- 
titled to  a  preference  over  sales  made  by  widows  and  children. 
The  three  cases  embraced  in  the  documents  submitted  to  me 
are  identical  in  the  principal  circumstances.  They  are  sales 
made  by  the  lawfiil  administrators  of  Creek  Indians  who  died 
before  the  4th  of  April,  1837.  The  sales  were  made  at  the  in- 
stance of  the  administrator,  under  the  orders  of  the  orphans' 
court  of  Russell  county,  in  the  State  of  Alabama,  where  the 
reservations  were  selected;  they  were  approved  by  the  court; 
the  purchase  money  in  each  C€ise  was  duly  paid  by  the  pur- 
chasers, Daniel  McDougald  and  Luther  Blake,  into  the  hands 
of  commissioners  aj^inted  by  the  court.  On  the  administra- 
tor giving  bond,  it  was  paid  over  to  him  for  distribution  accord- 
ing to  law;  and,  finally,  be  paid  the  whole  amount,  after  de* 
ducting  certain  charges,  with  the  sanction  of  tlie  court,  to  the 
widow  of  the  Creek  reservee,  ^<  as  his  only  heir  and  distribu- 
tee;" it  being  proved  by  satisfactory  evidence  in  each  case  that 
the  reservee  bad  no  children.  The  purchasers  now  ask  that 
the  President  of  the  United  States  should  confirm  the  sale  pur- 
suant to  the  aa  of  3d  March,  1837,  and  cause  a  patent  therefor 
to  be  issued. 
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From  the  statement  which  accompanies  the  report  of  die 
Gommtssioner  uf  Indian  Affairs,  and  which  is  among  the  papers 
submitted  to  me^  it  appears  that  the  sale  was,  in  the  first  in- 
stance,  reported  aa  illegal  by  the  board  appointed  to  examine 
the  sales  of  Creek  Indian  reservations.  The  Commissioner 
how,  however,  remarks,  that  **  further  evidence  has  been  filed 
since  they  made  their  report;  the  price  is  now  shown  to  be  frirf 
and  it  further  appears  that  the  deceased  left  no  children,  but  n 
widow,  to  whom  the  net  proceeds  of  the  sale  were  paid ;  and 
the  voucher  has  been  received  and  approved  by  the  orphans^ 
court  in  which  the  cause  is  filed.  This  court  had  jarisdiction,. 
and  its  decision  is  conclusive  until  reversed/'  The  Commts- 
sioner  then  goes  on  to  observe  as  follows:  "  Still,  h  is  manifest 
the  heir  has  not  got  the  money;  if  the  intestate  had  no  chil. 
dren^  he  had  relatives  to  whom,  by  the  laws  of  Alabama,  the 
amount  of  the  sale  would  go;  the  widow  being  entitled  to  the 
interest  of  one  half  the  net  proceeds  during  her  Hfe.  The  ordi- 
nary estimate  of  human  life  is  seven  years.  I  would  take  the 
interest,  for  that  period,  of  the  one-half  from  the  whole  price 
(deducting  expenses;)  and,  upon  payment  of  the  balance  to  the 
right  heirs,  would  confirm  the  sale:  and  this  I  recommend.^ 

Upon  full  reflection,  I  am  of  opinion  that  the  purchasers  aie 
now  entitled  to  the  confirmations  which  they  ask^  and  that 
they  should  not  be  required  to  pay  a  second  time  any  portion 
of  the  purchase- money.  The  jurisdiction  of  the  court,  the 
ftiirness  of  the  price,  its  payment  to  the  administrator  with  the 
sanction  of  the  court,  and  the  award  of  it  by  that  tribunal  to 
the  widow  as  the  sole  heir  of  the  deceased  and  intestate  Indian, 
do  not  form  points  of  difference  in  this  case  as  it  is  submitted  te 
me.  The  objection  is,  that  the  mode  in  which  the  proceeds 
were  subsequently  distributed  by  the  administrator,  though 
with  the  approbation  of  the  court,  was  illegal.  Even  if  dib 
were  so,  as  the  Commissioner  of  Indian  Affairs  considers  it, 
(and  upon  which  point  it  is  unnecessary  for  me  to  express  an 
opinion,)  would  it  justify  a  refusal  to  confirm  to  the  purchaser 
his  bonajide  purchase  from  the  administrator?  Would  it  au- 
thorize a  second  demand  from  him  of  the  purchase-money , 
which  he  has  already  paid  to  the  administrator  from  whom  he 
bought, — and  that,  because  the  court  directed  or  permitted,  in 
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41  subsequeat  stage  of  the  proceedings,  witii  which  he  had 
nothing  to  do,  an  errojueotts  or  illegal  distributioa  of  the  assets? 
I  think  not.  If  the  widow  was  not  entitled  to  the  whole  pro- 
ceeds, nor  the  administrator  warranted  in  paying  them  to  her, 
the  proper  proceedings  may  be  instituted  against  him  by  the 
other  heirs,  or  under  the  authority  which  is  given  to  the  Presi- 
dent of  the  United  States  by  the  act  of  3d  March,  1837,  to  re» 
ceive  such  portioa  of  the  purchase  money  "as  njay  not  have 
been  paid  to  the  persons  entitled  to  it."  But  I  can  see  no 
ground,  if  such  {proceedings  are  necessary,  for  throwing  them 
upon  the  purchaser,  by  the  refusal  of  a  patent,  and  not  upon 
the  heirs,  or  the  governm€int  of  the  United  States  on  their  be- 
balf. 

H.  D.  GILPIN, 
To  the  SecRETiUiT  of  War. 


COASTWISE  TRADE  UNDER  ACT  PROHiBITlKO  SLAVE-TRADER 

JSieamboacs  and  other  vesaels  passing  on  any  n>er  or  inland  bay  of  tbe  sea,  within 
the  jurisdiction  of  the  United  Sta  es,  are  not  aubject  to  the  regalations  provided 
in  respect  to  exterior  voyages,  or  those  atoog  the  seacoast,  or  in  open  bays  of 
ihe  sea.-— (See ••pinion  of  I6th  April,  4840.) 

Attorxey  General's  Office, 

Jitlij  29,  1840. 

SfR:  I  had  the  honor  to  receive  your  letter  of  the  28th  in- 
stant, encio.<4ng  letters  from  Senators  Henderson  and  King, 
and  certain  documents  from  the  collector  at  Mobile,  relative  to 
the  construction  given  by  me,  in  my  letter  to  you  of  the  I6th 
of  A^MTil,  1840,  of  the  act  of  2d  March,  1807,  and  requesting 
such  ftirther  views  on  the  subject  as  I  may  deem  proper  to 
present 

In  reply,  I  have  to  state  that,  on  examining  these  papers,  I 
find  they  present  nothing  that  conflicts  with  the  legal  principles 
laid  down  by  nie  in  regard  to  th^  construction  of  the  act;  but 
they  are  intended  to  show  that  the  facts  of  the  case  do  not 
warrant  the  Treasury  Department  in  applying  those  principles 
40  the  particular  voyages  referred  to.    Upon  questions  of  fact, 
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I  cannot  express  an  opinion.    This  must  be  teft  to  the  proper 
officers  having  charge  of  the  particular  ease. 

In  my  letter  of  the  16th  Aprtt,  1840, 1  have  given  this  coir- 
struction  to  the  eighth  and  ninth  section?  of  the  act  of  2ff 
March,  1807:  that  the  object  of  the  act  was  to  prevent  the  for- 
eign slave  trade,  but  not  to  interfere  with  the  interior  trans-- 
portation  of  slaves  in  the  United  States,  or  with  passengers 
going  with  their  slaves  from  place  to  place  on  aa  interior  route; 
that,  therefore,  the  act  authorized  a  person  to  carry  his  r>egroes 
in  any  vessel  whatever,  "on  any  river  or  intend  bay  of  the  sea, 
within  the  jurisdiction  of  the  United  States,"  without  subject- 
ing him  to  the  regulations  provided  in  regard  to  exterior  voy- 
ages, or  those  along  the  seacoast,  or  in  <jpen  bays  of  the  sea; 
that  I  considered  vessels  plying  on  the  route  designated  as 
coming  within  the  former  description,  because  they  were  repre- 
sented in  the  papers  submitted  to  me  as  passing  exclusively 
through  a  succession  of  lakes  and  bays  which  were  separated 
from  the  sea  along  their  whole  extent  by  a  range  of  islands, 
the  channels  beiween  which  only  admit  the  entrance  erf*  vessels 
of  a  very  small  draught,  and  which  route  would  not  be  used 
by  vessels  entering  ports  of  the  United  States  fiom  the  sea. 

The  soundness  of  this  construction  upon  thelegaf  points  is 
not,  as  I  understand,  controverted;  but  it  is  now  said  that  the 
route  in  question  is,  through  a  considerable  part  of  it,  outside 
of  the  chain  of  the  islands;  that  this  chain  is  not  contiguous; 
and  that  the  draught  of  water  permits,  in  various  places  along 
the  route,  the  entry  of  large  vessels  coming  fipom  sea.  Upon 
these  disputed  facts  I  cannot  undertake,  or  be  expected,  to  er- 
press  an  opinion.  The  construction  I  give  to  the  law  is  con- 
fined  exclusively  to  routes  which  are,  in  reality,  on  "rivers 
and  inland  bays  of  the  sea;"  the  provisions  of  the  act  referred 
to  were  certainly  not  intended  to  apply  to  routes  which  do  not 
fall  within  that  description. 

H.  D.  GILPIN. 

To  the  Secretary  of  the  Treasury. 
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Power  of  Secretary  of  Treasury  to   Refund  Excess  of  Duties. 

POWER  OF  SECRETARY  OF  TREASURY  TO  REFUND  EXCESS  OF 

DUTIES. 

The  Secretary  of  the  Tresrary  has  no  power,  under  any  law  now  existing,  to 
refund  moneys  deposited  for  duties  with  a  collector,  but  which  are  ultimataly 
found  to  exceed  the  amount  of  duties  properly  ehai^geable. 

AiTORNEY  General's  Office, 

July  29,1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  26th  of 
June,  in  which  you  inquire  whether  the  sum  of  $64  30  received 
in  January,  1838,  from  Messrs.  H.  W.  T.  and  H.  Mali,  of  New 
York,  beyond  the  amount  of  duties  due  from  them,  can  be  re- 
paid. 

It  appears  that  these  persons  then  made  a  deposite  of  $275 
with  the  collector,  to  cover  the  amount  of  cash  duties  on  cer- 
tfiun  merchandise  entered  by  them,  and  that,  on  estimating  the 
duties,  it  exceeded  what  was  properly  chargeable  by  the  abov6 
amount.  They  allege,  as  a  cause  for  the  delay  in  applying  for 
a  repayment,  that  the  certificate  of  deposite  was  mislaid,  and 
but  lately  recovered.  The  present  collector  states  that  money 
so  received  was  never  passed  to  the  credit  of  the  United  States, 
nor  was  deemed  public  money,  until  the  duty  was  ascertained, 
when  the  proper  sum  was  credited^  and  he  and  the  Comp- 
troller both  consider  it  as  an  accommodation  allowed  to  the 
merchant  at  his  own  risk,  by  which  he  was  enabled  to  obtain 
possession  of  bis  merchandise  without  delay. 

On  these  points  your  inquiry  does  not  make  it  necessary  to 
express  my  opinion;  for,  in  whatever  light  the  deposite  is  con- 
sidered, and  whether  or  not  Messrs.  Mali  have  a  right  to  look 
to  the  United  States  for  repayment,  I  am  aware  of  no  law 
which  confers  a  power  on  the  Secretary  of  the  Treasury  now 
to  pay  them  out  of  the  treasury.  He  can  only  do  so  under  the 
authority  of  future  legislation. 

H.  D.  GILPIN. 

To  the  Secretary  of  the  Treasury. 
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COLLECTORS'  BONDS  UNDER  ACT  OF  JULY  4.  1840. 

Collectora  who  are  made  depoaiiariea  of  the  public  moneys  ander  the  aet  of  4th 
July,  1840,  are  required  to  execute  a  new  bond,  wkk  aaretks,  conditioned  lor 
Ihe  performance  of  the  new  dutica  required  by  aaid  act,  aa  well  aa  ihoae  befora 
vequiied. 

Attorney  General's  Office, 

July  31  ylUO. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  29lh  instant, 
enclosing  a  correspondence  between  the  First  Comptroller  of 
the  Treasury  wid  the  collector  of  customs  at  New  York,  and 
requesting  my  opinion  on  the  correctness  of  your  instructions^ 
by  which  the  latter  has  been  required  to  give  a  new  bond  in 
conformity  to  the  provisions  of  the  eighth  section  of  the  act  of 
4.th  of  July,  1840. 

In  reply,  I  have  to  say  that,  in  my  opinion,  your  instnic* 
tions  are  correct. 

H;  D-  GILPIN. 

To  the  Secretary  op  the  Treasury. 


PRIORITY  op  CLAIM  OP  WINNEBAGO  RESERVEES  TO  THAT  OP 
CERTAIN  POLISH  EXILES. 

The  approval  by  the  Prea'dent  of  the  location  of  certain  lota  by  reserTeea  under 
the  Winnebago  treaty  of  let  August,  1829,  Testa  a  title  in  the  rcseryeea,  that  19 
superior  to  that  of  certain  Polish  ozilea  who  located  18th  April,  1836,  under  act 
of  30ih  June^  lb34. 

Attorney  General's  Office, 

Augu9t  1,  1840. 
Sir:  I  had  the  honor  to  receive  your  letter  of  the  30th  of 
July,  enclosing  certain  papers  relative  to  the  location  of  two 
sections  of  land  reserved  to  James  and  Simeon,  two  of  the  chil*  ' 
dren  of  Mauk-nah  tee-see,  by  the  fifth  article  of  the  Winne- 
bago treaty  of  1st  of  August,  1829,  and  inquiring  whether  the 
approval  of  the  President  of  that  location,  on  the  8(h  of  June, 
1838,  vests  the  title  of  the  reservee,  notwithstanding  the  feet 
that  the  two  sections  so  located  are  included  in  the  selections 
made  on  the  18th  of  April,  1836,  by  certain  Polish  exiles,  under 


Digitized  by  VjOOQIC 


TO  THE  SECRETARY  OP  WAR.  685 

Patents  to  Creeks  who  have  RemoTcd  into  Georgia. 

the  act  of  30th  of  June,  1834,  but  which  were  never  definitively 
or  formally  approved  by  the  Secretary  of  the  Treasury  or  the 
Commissioner  of  the  General  Land  Office. 

In  reply,  I  have  to  state,  that  it  appears  from  the  papers  sub- 
mitted to  me  that  a  question  exactly  similar  was  presented  to 
my  predecessor  Mr.  Butler,  when  Secretary  at  War  ad  viierimy 
in  regard  to  a  location  made  under  the  same  circumstances,  by 
Catherine  Myott,  another  of  the  reservees  under  the  same  treaty. 
In  that  case,  it  is  stated  in  the  letter  of  the  Commissioner  of 
Indian  Affairs  to  the  Commissioner  of  the  General  Land  Office, 
dated  20th  of  February,  1837,  that  "the  objection  arising  from 
previous  selections  for  the  Polish  emigrants,  of  sections  thirteen 
and  fourteen,  township  forty  four,  range  one  east,  had  been 
submitted  to  the  Secretary  of  War,  who  was  of  opinion  that  the 
rights  of  the  leservees  are  not  thereby  in  any  degree  impaired.'* 
In  consequence  of  this  decision,  the  location  of  the  reservee 
was  confirmed,  and  notice  given  to,  and  a  new  selection  of  a 
corresponding  quantity  made  by,  the  agent  of  the  Polish  exiles. 

Unless  there  is  some  essential  variation  between  that  case 
and  the  oHe  now  before  me,  which  I  do  not  perceive,  the  point 
you  submit  should  be  regarded  as  decided.  If  there  is  any 
such  variation,  and  you  will  have  the  goodness  to  apprize  me 
of  it^  I  will  examine  the  case  more  fully. 

H.  D.  GILPIN. 

To  the  SscREiTAaT  of  War. 


PATENTS  TO  CREEKS  WHO  HAVE  REMOVED  INTO  GEORGIA. 

Headi  of  Creek  (amilieii  who  otherwise  would  be  entitled  to  a  patent  for  land  ill 
Alabama,  have  not  forfeited  their  right  to  the  tame  by  having  become  reeidentt 
and  citizens  of  Georgie,  before  the  expiration  of  five  years  from  the  time  when 
bis  reservation  was  selected. 

Attokjney  General's  Office, 

August  3, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  3 1st  July, 

enclosing  a  communication  irom  the  Commissioner  of  Indian 

Affairs,  with  certain  papers  relative  to  the  claim  of  Dick  Spiller, 

%  head  of  a  Creek  family,  for  a  patent  under  the  fourth  article 
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of  the  Creek  treaty  of  the  24th  of  March,  1832,  and  inquiring 
whether  the  fact  of  his  having  become  a  citizen  and  resident  of 
Georgia,  before  the  end  of  five  years  from  the  time  when  hb 
reservation  in  Alabama  was  selected  and  set  apart  to  him,  pre- 
cludes him  from  receiving  a  patent  therefc^,  now  that  the  five 
years  are  expired. 

In  reply,  I  have  to  say  that  I  concur  with  the  Commissionet 
of  Indian  Affairs  in  the  view  of  the  case  which  he  has  submit- 
ted  to  you;  and  am  of  opinion  that  the  fact  above  stated  does 
not  preclude  the  right  of  the  Indian  to  a  patent  for  his  reserva- 
tion, if  he  is  entitled  to  receive  it  in  other  respects,  and  if  he 
exhibits  satis&ctory  evidence  of  his  having  remained  east,  and 
of  his  desire  still  to  do  so* 

H.  D.  GiLPIN. 

To  the  Secretary  of  War. 


COIXECTORS'  BONDS  UNDER  ACT  OF  JULY  4,  1840. 

Collectors  are  not  required  to  gite  bonds  in  a  larger  amount  than  before  under  the 
act  of  July  4,  1640,  unleaa  it  ahall  be  deemed  neeeesary  by  the  proper  offieen 
of  the  department;  but  they  are  required  to  give  new  bonda  with  new  eoodi- 
tiona  embracing  the  new  duiiea  devolved  upon  them,  aa  well  aa  thoae  previoualy 
required. 

Attoknbt  General's  Office, 

August  24, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  6th  in- 
stant, relative  to  the  opinion  expressed  by  me  on  the  31st  July, 
as  to  the  propriety  of  the  collector  of  the  port  of  New  York 
giving  a  new  bond  to  embrace  the  duties  and  responsibilities 
that  may  devolve  upon  him  under  the  provisions  of  the  act  of 
4th  of  July,  1840,  and  enclosing  a  letter  from  Mr.  Hoyt  on  the 
subject. 

In  compliance  with  your  request,  I  have  carefully  considered 
Mr.  Hoy t's  remarks,  but  am  unable  to  feel  myself  warranted  in 
advising  a  deviation  from  the  course  which  has  been  decided, 
and,  as  I  understand,  already  acted  upon  by  your  department 
in  other  similar  cases. 

On  one  suggestion  of  Mr,  Hoyt's  it  may  be  proper  for  me  to 
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say  a  word.  He  observes  that  he  is  already  nnder  bond  for 
$200,000,  and  that  to  require  him  to  give  a  new  bond  in  the 
sum  of  $200,000  is  somewhat  oppressive — evidently  under- 
standing that  the  new  bond  is  in  addition  to  the  former.  I 
am  of  opinion  that  such  an  etdditional  bond  is  not  required  by 
the  act  of  July^4, 1840,  but  merely  a  new  bond  which  shall 
etnbrace  the  new  duties  and  responsibilities  that  may  be  de- 
volved on  the  collector,  as  well  as  those  previously  required  of 
him;  and  the  amount  of  which  need  not  exceed  his  present  se- 
curity, if  that  sum  is  such  as  seems  reasonable  and  safe  to  the 
proper  officers  of  the  department. 

H.  D.  GILPIN. 
To  the  iSecretart  op  the  Treasury. 


COMPENSATION  OP  OFFICERS  OF  THE  CUSTOMS. 

The  compenaatioo  of  officer!  of  the  customs  is  to  be  rei^alsted  and  graduated  by 
the  importations  of  the  present  year;  the  act  of  July  21,  1840,  merely  substi-* 
tutin^  the  present  for  the  year  1838. 

Attorney  General's  Office, 

August  26, 1840. 

Sir:  t  had  the  honor  to  leceiye  your  letter  of  the  11th  in- 
stant,  relative  to  the  construction  of  the  seventh  section  of  the 
act  of  July  21,  1840,  which  revives  the  third  section  of  the  act 
of  July  7, 1838;  and  inquiring  whether  the  payments  to  the 
officers  of  the  customs,  therein  referred  to,  are  to  be  regulated 
by  the  importations  of  the  present  year,  or  by  those  of  1838. 

In  reply  to  this  inquiry,  I  have  to  state  that,  in  my  opinion, 
it  was  the  intention  of  Congress  that  the  allowance  should  be 
regulated  by  the  importations  of  the  current  year.  The  part 
of  the  third  section  of  the  act  of  July  7,  1838,  which  is  re- 
ferred  to,  authorizes  the  Secretary  of  the  Treasury  to  pay  the 
officers  of  the  customs  who  are  designated  such  sums  as  will 
give  them,  respectively,  *'  the  same  compensation  in  the  year 
1838,  according  to  the  importations  of  that  year,  as  they  would 
have  been  entitled  to  receive  if  the  act  of  July  14,  1832,  had 
not  gone  into  effect.'^  In  reviving  this  provision,  the  seventh 
section  of  the  act  of  July  21,  1840,  declares  that  it  is  "re- 
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vived  and  continued  in  force  for  the  year  1840,  and  until  other- 
wise directed  by  law."  The  obvious  intention  of  this  is  to 
substitute  for  the  year  1838  the  year  1840*  and  to  make  an 
allowance  for  the  latter,  corresponding  in  its  character  with  that 
which  had  been  made  for  the  former — that  is,  an  allowance 
graduated  on  the  current  importations.  To  suppose  that  the 
allowances  for  one  year  were  to  be  graduated  by  the  importa- 
tions of  another,  would  be  in  direct  variance  from  such  inten- 
tion, and  make  the  provision  of  1840  essentially  different  in  its 
nature  from  that  of  1838,  with  which  it  was  intended  to  con 
form.  If  any  doubt  could  exist  upon  this  point,  from  the  lan- 
guage of  the  present  act,  it  would  be  removed  by  observing 
that  a  provision  exactly  similar  is  found  in  the  acts  of  March  2, 
1833;  June  27,  1834;  March  3, 1835;  July  4, 1836,  and  March 
3, 1837;  and  in  each  the  compensation  is  graduated  by  the  im- 
portations of  the  current  year. 

H.  D.  GILPIN. 

To  the  Secretary  op  the  Treasury. 


COMPENSATION  TO  NAVY  AGENTS  FOR  EXTRA  SERVICES. 

Nary  agents  employed  to  make  purchaeea,  or  to  perform  tny  eerYlcce  for  a  de- 
perunent  other  than  the  Navy  Department,  are  not  entitled  to  extra  compenaa* 
tion  unlets  compensation  for  the  extra  services  is  exprsMly  authorized  by  bv. 

Attorney  General's  Office, 

October  3 y  1840. 

Sir:  I  had  the  honor  to  receive  the  letter  of  Ur.  Stubbs, 
written  by  your  direction,  and  inquiring  whether  a  navy  agent, 
employed  to  make  purchases  or  perform  any  services  for  a  de- 
parunent  other  than  the  Navy  Department,  can  be  allowed  a 
commission  or  compensation  for  such  services. 

The  third  section  of  the  act  of  March  3, 1839,  provides  "  that 
no  ojficer  in  any  branch  of  the  public  service,  or  any  other  per- 
son, whose  salary  or  whose  pay  or  emoluments  is  or  are  fixed 
by  law  and  regulations,  shall  receive  any  extra  allowance  or 
compensation,  in  any  form  whatever,  for  the  disbursement  of 
public  money,  or  the  performance  of  any  other  service,  unless 
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the  said  extra  allowance  or  compensation  shall  be  autho]i2edl 
by  law.*^'  The  construction  of  this  section,  as  given  by  my 
predecessor  (Mr.  Gnindy)  in  his  opinion  of  the  4th  April,  1839, 
was — "  F%rst,  that  in  case  of  any  general  appropriation  of  a 
sum  of  jnoney  for  the  accomj^ishment  of  any  object,  no  part 
can  be  paid  to  a  person  receiving  an  annual  salary,  or  pay  and 
emoluments  fixed  by  law,  for  any  service  he  might  render  in 
relation  to  it,  which  services  are  not  directed  to  be  paid  for  by 
the  act.  Secondly ,  that  no  portion  of  the  contingent  fund  of  a 
department  can  be  applied  to  the  payment  for  extra  services 
rendered  by  any  person  receiving  an  annual  salary,  or  whose 
pay  or  emoluments  are  fixed  by  law;  because  no  particular 
services  are  designated  in  the  acts  making  such  appropriations, 
to  w^iich  the  money,  or  any  part  of  it,  is  to  be  applied/^ 

If,  therefore,  the  services  to  which  you  refer  are  not  those 
which  come  properly  within  the  duties  of  the  navy  agent,  or 
those  for  which  an  allowance  or  compensation  is  expressly  au- 
thorized by  law,  I  am  of  opinion  that  it  cannot  be  given. 

H.  D.  GILPIN. 

To  the  Secretary  of  State. 


COMPENSATION  TO  JUDGES  FOR  EXTRA  SERVICES. 

Extra  compensation  to  the  jud^e  of  the  euperiDr  eourt  at  St.  Angvstine,  fores- 
•mining  and  adjudging  certain  cases  of  claims,  cannot  be  allowed,  as  there  is  no 
appropriation  for  the  services,  and  do  provision  for  their  payment,  in  the  act 
requiring  them. 

Attorney  General's  Office, 

October  2iy  1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  24th  Sep- 
tember, relative  to  the  allowance  to  be  made  to  Judge  Reid  for 
services  performed  under  the  act  of  26th  June,  1834,  and  in- 
quiring whether  the  3d  section  of  the  act  of  3d  March,  1839, 
has  precluded  a  continuance  of  the  allowance. 

The  third  section  of  the  act  of  3d  March,  1839,  provides 
"that  no  officer  in  any  branch  of  the  public  service,  or  any 
other  person,  whose  salary  or  whose  pay  or  emoluments  is  or 
are  fixed  by  law  and  regulations,  shall  receive  any  extra  allow- 
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ance  or  compensation,  in  any  form  whatever,  for  the  disburse- 
ment of  public  money,  or  the  performance  of  any  other  service, 
unless  the  said  extra  allowance  or  compensation  shall  be  au- 
thorized by  law."  The  construction  of  this  sectipn,  as  given 
by  my  predecessor  (Mr.  Grundy)  in  his  opinion  of  the  4th  of 
April,  1839,  was — **Hrst,  in  case  of  any  general  appropriation 
of  a  sum  of  money  for  the  accomplishment  of  any  object,  no 
part  of  it  can  be  paid  to  a  person  receiving  an  annual  salary, 
or  pay  and  emoluments  fixed  by  law,  for  any  services  he 
might  render  in  relation  to  ity  which  services  are  not  directed 
to  be  paid  for  by  the  act.  Secondy  that  no  portion  of  the  con- 
tingent fund  of  a  department  can  be  applied  to  the  payment  for 
extra  services  rendered  by  any  person  receiving  an  annual  sal- 
ary, or  whose  pay  or  emoluments  were  fixed  by  law;  because 
no  particular  services  are  designated  in  the  acts  making  such 
appropriations,  to  which  the  money,  or  any  part  of  it,  is  to  be 
applied." 

This  opinion  has  since  formed  the  invariable  rule,  so  far  as  I 
am  aware,  in  the  alloivance  to  officers  receiving  salaries,  or 
compensation,  for  any  services  they  may  perform,  in  addition 
to  those  which  are  embraced  within  their  regular  official  duty. 

The  act  of  26th  June,  1834,  which  requires  the  judge  of  the 
superior  court  at  St.  Augustine  to  receive,  examine,  and  adjudge 
the  cases  of  claim  therein  referred  to,  does  not  provide  or  au- 
thorize any  payment  therefor.  Nor  is  there  any  appropriation 
by  law  for  the  payment  of  these  services,  or  any  clause  in  the 
general  appropriation  acts  which  refers  to  it,  or  provides  for 
them.  Previous  to  the  passage  of  the  act  of  3d  March,  1839, 
they  were  paid  for  under  the  clause  in  the  general  appropria- 
tion law  which  set  apart  a  certain  sum  ''for  the  discharge  of 
such  miscellaneous  claims  against  the  United  States,  not  other- 
wise provided  for,  as  shall  be  ascertained  and  admitted  in  due 
course  of  settlement  at  the  treasury."  It  will  be  seen  that, 
under  the  above  construction  given  to  the  third  section  of  the 
act  of  3d  Msu-ch,  1839,  and  since  uniformly  adopted,  such  pay- 
ment cannot  be  made,  since  its  passage,  out  of  that  fund,  to  an 
officer  receiving  a  salary  fixed  by  law,  where  such  services  are 
not  expressly  directed  to  be  paid  for. 

Being  sensible  of  the  force  of  the  views  taken  by  Governor 
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Reid  in  his  communication  submitted  with  your  letter^  I  have 
given  to  them  very  deliberate  consideration;  but  I  have  been 
unable  to  bring  myself  to  the  opinion  that^  under  the  settled 
construction  which  has  been  given  to  the  act  in  question^  in 
regard  to  the  payment  of  extra  compensation  to  salaried  offi- 
cers, the  payment  for  which  he  applies  can  be  made  by  the  de- 
partment,  without  additional  authority  from  Congress. 

H.  D.  GILPIN. 
To  the  Sbcretart  of  the  Treaburt. 


TRANSFER  OF  STOCKS  FROM  THE  CHICKASAW  TO  THE  CHOC- 
TAW FUND. 

The  Chickanw  inreeted  itooks  belongfag  to  the  fund  created  by  the  treaty  of 
fiUth  October,  1832,  eannot  be  traneferred  to  the  Choctawe  in  payment  of  the 
land  purchased  of  ihem,  without  the  previoue  consent  of  the  President  and 
Senate. 

The  general  assent  of  ihe  President  and  Senate  to  the  stipulations  of  the  con?en« 
tioB  between  the  Chickasaws  and  Choctaws,  by  which  the  former  were  to  pay 
the  latter  ^fe  hundred  and  thirty  thousand  dollars,  cannot  be  regarded  as  such 
an  assent  as  to  authorize  an  application  of  the  Ainds  of  the  Chickasaws  to  the 
payment  suggested. 

Attornet  General's  Office, 

November  12, 1840. 

Sir  :  I  had  the  honor  to  receive  your  letter  of  the  29th  Octo- 
ber, relative  to  the  {»roposed  transfer  of  stocks >  to  the  amount 
of  $600,000,  from  the  Chickasaw  fund,  created  by  the  treaty 
of  20th  October,  1832,  to  the  Choctaws,  in  payment  of  the 
land  purchased  from  them;  and  inquiring  whether^  under  the 
13th  article  of  the  treaty  of  24th  May,  1834,  and  the  third  arti- 
cle of  the  convention  of  17th  January,  1837,  between  the  Chick- 
asaws and  Choctaws,  such  transfer  can  be  made  without  the 
previous  consent  of  the  President  and  Senate. 

The  llth  article  of  the  Chickasaw  treaty  of  the  20th  Octo- 
ber,  1832,  provided  that  a  fund  should  be  created  for  the  bene- 
fit of  that  tribe,  by  investiDg  three  fourths  of  the  net  proceeds 
derived  from  the  cession  of  their  lands  to  the  United  States, 
^'in  some  safe  and  valuable  stocks,"  which  might  bring  them 
in  an  annual  dividend;  this  investment  being  made  <^  under 
the  direction  of  the  President  ol  the  United  States, 'by  and  with 
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the  advice  and  consent  of  the  Senate."  It  was  further  pro- 
Tided,  that  if,  for  any  valuable  national  purposes,  it  should  be- 
come requisite  to  draw  out  a  portion  of  the  sum  so  invested, 
the  same  might  be  done  ^'  by  the  consent  of  the  President  and 
Senate . ' '  The  thirteenth  article  of  the  Chickasaw  treaty  of  the 
24th  May,  1834,  (which  was  made  when  that  tribe  were  about 
actually  to  leave  the  lands  so  ceded,)  provides,  that  if  they 
should  be  so  fortunate  as  to  procure  a  home  within  the  limits 
of  the  United  States,  then,  **  with  the  consent  of  the  President 
and  Senate,"  so  much  of  their  invested  stocks  as  might  be 
necessary  to  the  purchase  of  a  country  for  them  to  settle  in 
should  be  permitted  to  be  sold  j  or  the  United  States  would  ad- 
vance the  necessary  amount,  on  a  guaranty  ^and  pledge  of  an 
equal  amount  of  their  stocks.  On  the  20th  January,  1836, 
the  Senate  adopted  a  resolution  approving  of  the  investment 
of  the  net  proceeds  arising  from  the  ceded  lands,  in  a  manner 
recommended  by  the  Secretary  of  the  Treasury;  and,  on  the 
20th  April  following,  an  act  of  Congress  was  passed,  by  which 
all  the  investments  ih  stocks  required  to  be  made  by  these  trea- 
ties were  directed  to  be  made  under  the  direction  of  the  Presi- 
dent; a  special  account  of  them  was  to  be  kept  at  the  treasury, 
and  a  statement  thereof  annually  laid  before  Congress;  but  no 
provision  was  made  for  drawing  out  any  portion  of  the  sum  so 
invested,  or  for  selling  or  transfferring  any  of  the  invested  stocks. 
On  the  17tb  January,  1837,  a  convention  was  made  between 
the  Choctaws  and  the  Chickasaws,  by  which  the  former  gave 
to  the  latter  the  privilege  of  forming  a  district  within  the  limits 
of  their  country;  and,  as  a  consideration  for  such  privilege,  it 
was  agreed  that  the  Chickasaws  should  pay  the  Choctaws  the 
sum  of  five  hundred  and  thirty  thousand  dollars;  of  which, 
thirty  thousand  dollars  were  to  be  paid  to  the  Choctaws  at  the 
time  and  in  the  manner  that  their  annuity  for  1837  was  paid, 
and  the  remaining  five  hundred  thousand  dollars  were  to  be 
invested  in  some  safe  and  secure  stocks^  under  the  direction 
of  the  government  of  the  United  States,  who  were  to  cause  the 
interest  arising  therefrom  to  be  paid  annually  to  the  Choctaws. 
This  convention  is  made  *^  subject  to  theaj^roval  of  the  Presi- 
dent  and  Senate  of  the  United  States;"  and  it  is  stated  by  the 
Commissioner  of  Indian  Affidrs  that  it  ^^  was  ratified  on  the  24^ 
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March,  1837,  in  the  same  manner  and*  with  the  same  soiemtii- 
ties  that  sanction  treaties."  Of  this^  flict,  however,  I  find  no 
notice  in  the  published  ettcutire  journal  of  the  Senate;  nor 
does  the  convention  itself  appear  to  have  been  proclaimed  by 
the  President;  nor  is  it  inserted  in  the  volume  of  the  laws  with 
the  other  Indian  treaties  made  before  and  since.  It  should  also 
be  observed,  that  the  session  of  the  Senate  in  March,  1837, 
closed  on  the  10th  of  that  month.  The  terms  of  the  conven- 
tion have  been  so  far  complied  with>  as  that  the  sum  of  thirty 
thousand  dollars  has  been  duly  paid  to  the  Ghoctaws;  but  the 
residue,  of  five  hundred  thousand  dollars,  has  not  yet  been 
paid,  or  the  investment  made;  nor  has  any  act  in  relation  to  it 
been  passed  by  Congress,  or  any  thin^  further  been'  done  by 
the  President  ot  Senate. 

It  appears  by  the  report  of  the  Gbmmissioner  of  Indian  Af 
fairs  that  an  actual  sale  at  present  of  so  much  of  the  Chicka 
saw  invested  stocks  as  would  be  necessary  to  raise  $600^,000, 
would  probably  require  not  much  less  than  $790,000' of  those 
stocks  *^  to  be  drawn  out;  and  that  these,  or  others,  would  have 
to  be  repurchased  for  the  Ghoctaws  at  a  considemble  reduc- 
tion—being a  loss  to  one  tribe,  and  a  benefit  to  the  other,  not 
oontemplaied,  it  ts  presumed,  by  either  of  themselves  or  by  the 
President  and  Senate,  when  the  convention  was  approved." 
The  Commissioner,  therefore,  being  of  opinion  (and  I  think 
very  correctly)  that  a  sale  of  the  Chickasaw  stocks  at  present 
would  be  unjust  to  them,  and  not  conformable  to  the  intention 
of  the  <5ontracting  parties,  suggests  that  a  transfer  of  those  stocks 
to  the  requisite  amount,  at  thetr  par  value,  might  be  now  made 
to  the  Ghoctaws;  provided  the  approval  stated  to  have  been 
already  given  by  the  President  and  Senate  on  the  24th  March, 
1837,  to  the  convention  of  the  I7ih  January,  1837,  can  be  re- 
garded as  an  expression  of  their  consent  to  such  an  application 
of  the  invested  stocks. 

In  compliance  with  your  request,  I  have  given  to  the  suDject 
an  attentive  consideration .  Without  having  before  me  the  exact 
terms  of  this  approval,  it  is  impossible  to  express  an  opinion  as 
to  its  effect;  but,  taking  the  statement  of  the  Commissioner  of 
Indian  Affairs  in  regard  to  it,  I  presume  it  is  merely  a  general 
assent  to  the  stipulations  of  the  convention,  expressed  four 
YoL.  in--38 
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years  ago,  just  after  its  terms  were  agreed  on  between  the  two 
tribes.  If  so^  I  am  of  opinion  that  it  is  not  an  act  which  can 
be  regarded  as  such  an  assent  on  Ifae  part  of  the  President  asd 
Senate  to  the  withdrawal  or  sale  of  the  Chickasaw  investments, 
as  is  required  either  by  the  1 1th  article  of  the  Chickasaw  treaty 
of  20th  October,  1832,  creating  the  fund,  or  by  the  13lh  article 
of  that  of  24th  May,  1834,  which  authorizes  the  application  of 
a  portion  of  it  to  the  purchase  of  a  new  home.  Both  those 
articles  appear  to  me  to  contemplate  the  consent  of  the  Presi* 
dent  and  Senate  as  being  given  with  a  full  knowledge  of  all 
the  circumstances  attending  the  alteration  or  diminution  of  the 
investment;  they  are  its  especial  guardians;  and  they  are  not 
only  to  judge  of  the  propriety  and  mode  of  interfering  with  it, 
but  they  are  to  decide  whether  such  interference  is  more  or  less 
expedient  than  an  advance  of  the  necessary  amount  from  the 
treasury  of  the  United  States  on  a  pledge  of  the  stocks — an 
alternative  provided  by  the  treaty  for  the  rery  event  which  has 
now  occurred.  The  fact  of  the  great  depreciation  iu  the  value 
of  the  stock,  and  the  consideration  how  ftr  it  should  be  drawn, 
on  the  one  hand,  from  the  Chickasaw  fund,  at  a  heavy  sacri- 
fice,  or  be  given,  on  the  other,  to  the  Choctaws,  at  a  higher 
valuation  than  it  bears  in  the  market,  are  certainly  circam* 
stances  that  must  materially  affect  this  consent,  and  influence 
the  adoption  of  either  of  the  modes  contemi^ated  by  the  treaty. 
In  the  general  and  formal  approval  of  the  convention  for  the 
sale  of  the  land  four  years  since,  they  were  not,  of  course, 
taken  into  view;  and  that  approval,  therefore,  cannot  now  be 
regarded  as  such  a  consent  as  the  terms  of  both  treaties  re* 
quire. 

H.  D.  GILPIN. 
To  the  Secretary  op  War. 


HOTICE  OF  APPLICATION  FOR  EXTENSION  OF  PATENTS  FOR  IN^ 

VENTlONa 

ApplicatioDi  for  extemuoiit  of  pAtenta  for  iiiTeiitif  ns  nnst  be  made  to  Ike  Ce«- 
mifliioDer  a  toffieient  time  before  the  expiration  of  the  term  for  »bieh  they  wen 
iasued,  to  enable  him  to  gite  the  notice  contemplated  by  the  act  of  4ih  of  Jnly^ 
1836,  to  the  public  in  that  aection  of  the  country  moct  interested  advenaty  la 
them. 
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(Patentees  wlio  neglect  to  nake  seatooable  applicatieos  for  extensioas  mast  fot^go 
tht  advantages  which  each  extensions  confer* 

ATrOHNET  General^s  Office, 

Novemier  21, 1840. 

Sir:  I  had  the  honor  to  receive  the  letter  of  the  Commissioner 
of  Patents,  dated  this  day,  with  accompanying  documents,  rei- 
Btive  to  the  application  of  Wftliam  Gale  for  a  renewal  of  the 
patent  issued  to  him  on  the  7th  December,  1826;  and  have 
considered  your  inquiry  whether  a  sufficient  time  remains,  pre- 
vious to  the  expiration  of  the  term  for  which  it  was  originally 
issued,  to  enable  the  Commissioner  to  give  the  notice  of  the 
application  which  is  required  by  the  eighteenth  section  of  the 
act  of  4th  of  July,  1836. 

In  reply,  I  have  to  state  that,  in  my  opinion,  the  period  that 
will  elapse  before  the  expiration  of  this  patent  is  not  sufficient 
to  allow  the  notice  contemplated  by  the  provisions  of  the  act. 
They  direct  that,  ^<  whenever  any  patentee  of  an  invention  or 
discovery  shall  desire  an  extension  of  his  patent  beyond  the 
term  of  its  limitation,  he  may  make  application  therefor,  in 
writing,  to  the  Commissioner  of  the  Patent  Office,  setting  forth 
*  the  grounds  thereof  ^  and  the  Comn^ssioner  shall,  on  the  ap- 
plicant's paying  the  sum  of  forty  dollars  to  the  credit  of  the 
treasury,  as  in  the  case  of  an  original  application  for  a  patent, 
cause  to  be  published  in  one  or  more  of  the  principal  newspa* 
pers  in  the  city  of  Washington,  and  iri  such  other  paper  or 
papers  as  he  may  deem  proper,  published  in  the  section  of 
country  most  interested  adversely  to  the  extension  of  the  pa- 
tent, a  notice  of  such  application,  and  the  time  and  place  when 
and  where  the  same  will  be  considered,  that  any  person  may 
appear  and  show  cause  why  the  extension  should  not  be  grant- 
ed." The  proviso  at  the  close  of  the  same  section  directs 
^^  that  no  extension  of  a  patent  shall  be  granted  after  the  axpi«' 
ration  of  the  term  for  which  it  was  originally  issued." 

The  object  of  these  provisions  is,  while  a  special  privilege 
may  be  extended  to  a  patentee  for  his  own  peculiar  benefit,  to 
protect  the  public,  and  to  guard  against  such  an  extension  be- 
ing allowed,  without  securing  an  opportunity  to  every  citizen 
to  appear  and  oppose  it.  For  this  puipoae,  the  duty  of  pub- 
tkhing  a  notice  of  the  application^  and.Qf  the  time  and  place 
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of  its  consideration^  18  specially  imposed  on  the  ConiinissioDer 
of  Patents.  It  is  expressly  directed  that  si»sh  notice  sbdl  be 
publislied  wherever  an  adverse  interest  is  supposed  to  exist. 
The  improvement  patented  by  Mr.  Gale  relates  to  a  branch  of 
manufacture  canied  on  in  every  part  of  the  United  Stales.  To 
give  any  notice  whatever  of  the  apfriication^  in  some  districts^ 
is  now  scarcely  practicable.  To  grve  snch  notice  as  it  wa» 
evidently  the  intention  of  Cbngrese  to  reqpure,  is  certainly  im* 
possible.  Had  the  patentee  made  the  application  (which  rested 
entirely  with  him)  at  a  proper  tkne^  the  object  of  Congress  would 
have  been  attained,  and  he  might  have  secured  the  privilege- 
,he  seeks,  without  detriment  to  the  public;  as  it  is,  it  is  evident 
that,  were  it  now  accorded,  it  might  be  Co  the  detriment  of  the 
community,  arising  from  a  neglect  on  his  own  part  to  comply 
with  a  provision,  of  which  l^e  cannot  be  piesumed  to  have  been 
ignorant,  and  for  which  he  offers  no  reason  whatever. 

H,  D.  GILPIN. 
To  the  Sbcretaay  of  Stats. 


CONFIRMATION  OF  SALES  OF  CKRTAIN  CREEK  KESERTATlONa 


.The  Pretident  of  the  United  StAtM  mty  pcopeily  eonirm  mlm  of  Creek  i 

tione  made  bj  adintnittratom  pureumit  to  the  oiden  of  cooiti  haTie^  joiii- 
diction,  whether  the  distribution  of  the  proceeds  among  the  heirs  shall  have  b6e» 
correctly  made  or  not;  provided  tke  pttrchaaers  shalt*  hkr*  paid  m  tfw  pmt- 
ehaae-money  in  good  Aith  to  the  administrnton  or  legal  npreaeatatmab 

fint  where  puithasen  hare  withheld  anj  portion  of  the  pvrchase-moMj  on  aaj 
pretence,  or  the  administretora  themselves  were  the  purcbasen,  and  hare  nor 
accounted  for  the  purchase-money,  sales  ought  not  to  be  OQnilrmed. 

Attobnet  OwsKtua/m  OwFioEy 

.//0coiMe6r  vj  IcnU. 

Sm:  I  had  the  honor  to  receive  your  letter  of  the  24di  ^f 
November^  enclosing  the  papers  relative  te  a  eonfinttation  by 
the  President^  in  pursuance  of  the  ac$  of  3d  of  Maie%  1837, 
of  four  sales  of  certain  Indian  reservations  under  the  Creek 
tre^^ty  of  4th  of  April,  1832;  and  recjtlesting  my  opinion  as  to 
the  correctness  of  the  decision  oi  the  Oomnrissioner  of  Indian 
Affaird  in  relation  thereto. 

lu  my  letter  to  you  of  the  27th  of  July^  1840^  relative  to  tbe 
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f)roper  constniction  of  Chat  treaty  and  of  the  same  act  of  Con* 
ffess,  I  expressed  the  opinion ,  that,  in  cases  where  sales  ojE 
these  reservations  have  been  regularly  made  by  pvder  of  tlie 
-orphans'  co«rt  of  Alabama,  and  there  is  no  question  as 'to  the 
jurisdiction  of  4he  conrt,  the  fairness  of  the  price,  and  its  pay- 
ment to  ibe  administrator  with  the  sanction  of  the  court,  a 
ionafidle  fuxchaser  is  entitled  to  the  confirmation  he  asks, 
without  being  made  .answemUp  for  the  froper  subsequent  dis^* 
tfibtttion  of  the  assets  by  the  administrator^  th^?e  being  no  au- 
thority to  throw  this  duly  on  the  purchaser  by  withholding  his 
g^nt,  instead  of  the  heirs  themselv^s^  or  the  government  of 
the  United  States  on  their  behalf. 

In  the  cases  of  John  Q.  HTorsham  against  the  heirs  of  Nocose 
Yoholo,  and  William  Redd  against^the  heirs  of  Hs^tch-ke  zee, 
the  Commissioner  of  Indian  Affidrs,  in  bis  reports  transmitted 
with  your  letter,  does  not  <eibject  to  the  confirmations  on  any 
•of  the  grounds  abow  refened  to.  He  objects  in  tlie  fo^nier 
«C€»e,  'because  there  is  evidence  making  it  probable  that  the 
^administrator  has  not  paid  over  to  the  heirs  of  Nocose  Yoholo, 
^e  whole  s«tm  received  by  him;  and  in  the  latter,  because  the 
^istributii^e  portion  of  a  minor  child  of  Hs^tch  ke-ze^  yet  remains 
in  the  luMds  of  the  guardian;  and  also  because  a  sum  of  $300, 
4part  of  the  purchase  money^  never  was  paid  lo  the  commission* 
-ers  appoinled  by  the  orphans'  court,  or  to  the  administrator, 
i>ut  to  a  person  otaimitig  to  be  entided  to  that  sum  under  a  con- 
tract alleged  to  have  been  made  with  the  intestate  in  his  life* 
time,  but  which  does  not  af^ar  to  have  been  proved  or  allowed 
tn  any  aettlement  of  the  intestate's  estate.  The  Commissioner 
tbkiks  that  the  sales  should  not  be  confirmed  to  the  purchasera 
ttotil  all  these  payments  shall  have  been  made.  I  am  of  opin- 
ion that  the  sMe  in  the  latter  case  ought  not  to  be  confirmed 
until  payinentof  the  above  $306  shall  be  ^^  received,"  as  the 
^ct  of  Congress  tequires,  or  «Lntil  it  be  satis&ctorily  shown  that 
the  whole  purchase-money,  including  the  above  ^^0,  has  been 
paid  to  the  administrator  or  the  legal  representatiyes  of  the  d^- 
<ceased;  but  I  think  the  payments,  under  the  sanction  of  the 
court,  of  the  distributive  share  of  the  minor  child  of  flatch-ke- 
iZee  to  (its  legal  guardian,  and  of  the  whole  amount  (except 
<K)sts)  of  tlie  purchase- money  to  the  administrator  of  Nocose 


Digitized  by  VjOOQIC 


598  HON.  H.  D.  GILPIN 

confirmation  of  Sales  of  Certain  Creek  ReserTatrons. 

Yobolo^  are  sufficient  to  remove  any  objection  to  the  confiima. 
lions  in  those  respects,  so  &r  as  Ihe  purchaser  is  c^neerned. 
It  is  the  duty^  not  of  him^  but  of  the  United  Slates^  to  see  that 
the  guardian  and  administrator  discharged  their  obligations  U> 
the  Indians  by  a  proper  disposition  of  the  assets. 

In  the  case  of  John  Sims  agahist  the  heivs  of  Hanlop-ho-ke» 
and  the  heirs  of  Tap-pe-nay^  it  appears  that  the  administrator 
was  himself  the  purchaser;  and  there  is  no  evidence  of  hia 
having  accounted  for  the  purchase-money,  settled  his  adminis- 
tration account^  or  paid  over  the  money  to  the  heivs  of  the  de> 
ceased,  or  any  persons  legally  entitled  thereto.  These  facts- 
are  regarded  by  the  Commissioner  of  Indian  Affairs  as  suffi- 
cient to  warrant  a  present  refusal  to  confirm  the  purchase.  In 
my  opinion,  they  are  so.  The  act  of  Congress  authorixes  the 
President  to  confirm  sales  made  by  an  administrator  only  on 
liis  *' receiving  the  purchase  money/*  or  being^  satisfied  that 
the  administrator  has  <<  paid  it  to  the  petsons  entitled  to  it.^^ 
This,  I  think,  requires  an  actual  payment  by  the  purchaser, 
either  to  the  United  States  or  to  the  representatives  of  the  de* 
ceased.  If  there  be  no  positive  legal  okjection  under  the  law 
of  Alabama  to  a  sale  of  an  intestate's  estate  to  his  own  admin- 
istrator, it  would  yet  open  a  door  to  the  greatest  irregularity  if 
a  mere  retention  of  the  purchase  money  by  the  purchaser,  at  a 
sale  made  at  his  own  instance,  were  to  be  construed  into  a 
"payment  to  the  persons  entitled  to  it.''  I  am  of  opinion, 
therefore,  that  these  sales  should  net  be  confirmed  until  the 
purchase  meney  is  received  by  the  President  of  the  United 
States^  or  until  it  is  satisfactority  shewn  that  the  administrator 
has'p^id  it  over  to  the  representatives  of  the  deceased  Indian, 
or  accounted  for  it  in  the  legal  settlement  of  bis  administration 
account. 

H.  I>.  GSLPIN 

To  the  Segrxtart  of  Waa. 
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Gomp«Biatioii  for  Extra  Serriees. 

COMPENSATION  FOR  EXTRA  SERVICES. 

The  diairict  attorney  for  the  Dittriet  of  -Colainbia  ie  entitled  to  a  reasonable  com* 
peneaiion,  OTer  an4  above  his  salary  and  stated  fees,  for  attending,  on  the  pari 
of  the  Untied  States,  during  the  taking  of  certain  depositions  in  said  District  in 
«  ease  depending  in  tbe  ctreuit  covrt  of  Misionri, 

Attorney  General^s  Office^ 

December  6, 1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  30th  No* 
vember,  1840,  relative  to  the  claim  of  $60,  presented  by  the 
attorney  of  the  United  Slates  for  this  District,  for  attending,  on 
behalf  of  the  United  States,  during  the  taking  of  certain  depo- 
dtions  in  this  District  ia  a  case  pending  in  the  circuit  court  of 
Missouri;  and  inquiring  whether  the  same  can  be  allowed, 
consistently  with  the  third  section  of  the  act  of  3d  March,  1839. 

The  services  were  performed  by  the  district  attorney,  under 
(he  direction  of  the  Solicitor  of  the  Treasury,  who  so  instructed 
him  at  the  instance  and  with  the  approbation  of  the  Secretary 
of  War,  the  head  of  the  executive  department  in  which  the  case 
in  question  Ofose;  that  officer  deeming  them  indispensable,  as 
they  unquestionably  were,  for  the  protection  of  the  interests  of 
Che  United  States.  The  allowance,  under  such  circumstances^ 
of  such  suitable  compensation  as  the  head  of  the  executive 
department  shall  approve,  is  fully  sanctioned  by  judicial  dect« 
sions.  Its  propriety  cannot,  theiefore,  be  doubted,  unless  the 
officer  in  question  is  precluded  from  receiving  it  by  the  third 
section  of  the  act  of  3d  March,  1839. 

In  my  letter  to  you  of  the  21st  October,  I  adverted  to  the 
opinion  of  my  predecessor  of  the  4th  of  April,  1839,  as  laying 
down  .the  rule  which  has  since  been  invariably  adhered  to,  so 
far  as  I  am  aware,  in  the  construction  of  that  section.  He  ex- 
pressed  the  opinion  that  it  was  only  in  cases  where  an  act  of 
Congress  directed  the  payment  for  certain  services,  that  ihete 
was  any  legal  authority  to  allow  them  to  be  paid  for  out  of  a 
general  appropriation  to  a  person  receiving  an  annual  salary,  or 
pay  and  emoluments  fixed  by  law.  Is  there  such  a  legal  au- 
thority  for  the  payment  of  these  services?  In  my  opinion ^ 
there  is.  The  act  of  the  3d  March,  1839,  makes  a  general  ap- 
propriation  of  $128,000  for  the  expenses  of  the  judiciary  estab* 
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lishment^  and  then  goes  on  expressly  to  authorize  the  payment 
from  it  of  the  ^^  expenses  of  suits  in  which  the  United  States 
are  concerned.'^  ThiS' designation  certainly  embraces  such, 
services  as  those  now  iit  question.  WitFiout  going  into  a  mi- 
nuteness of  detail,  which  is  impossible^  such  services  could 
not  have  been  more  clesirly  designated. 

H.  D.  GILPIN. 
To  the  SsojoiTART  of  ^he  Treasury, 


OOLLBCTORS'  BONDS,  UNDER  ACT  OP  JULY  4,  1840. 

17nder  the  act  of  .tfuly  4, 1840,  all  coDectors  of  cuetoms  are  required  to  execute 
bonds  embracing,  in  terms,  the  new  duties  to  which  they  are  or  may  be  subject. 

fircn  at  ports  where  there  is  a  reeeiviMr  genera),  there  are  some  new  and  inereased. 
fiscal. duties  impoasd  od  the  ooUector  which  M  qot  preriouslj  belong  to  him. 

If  the  proper  department  shall  deem  it  expedient,  it  may,  in  lieu  of  a  new  bond, 
embracing  all  the  duties  of  the  collector,  take  a  new  bond  in  a  suitable  penalty, 
embracing  the  new  duties  only,  leaving  the  old  one  outstanding. 

Attorney  General *s  OpncR, 

December  7, 1840. 

Sm:  I  had  the  honor  to  receive  your  letter^  enclosing  that' 
•of  ithe  collector  of  Boston^  and  inquiring  wheth^fy  under  a 
proper  construction  of  the  seventh  and  e^hth  sections  of  the 
act  of  4th  July,  1840,  the  department  could  dispense  vrinh  a 
<new  bond  frotn  that  officer^  as  the  additional  duties  iiBposed  by 
•that  act  on  depositaries  of  public  moneys  are  not  actually  or- 
neoessarily  performed  by  the  collectors  of  the  customs  at  places 
where  an  office  of  receiver  geaeral  or  treasurer  of  the  mint  is 
testablished,  and  because  it  is  regarded  as  doubtful  whether - 
collectors  at  those  places  are  '<  depositaries^' '  within  the  proper 
meaning  of  that  act. 

In  a  previous  communication^  having  reference  to  the  col- 
lector of  New  York,  (where,  as  at  Boston,  there  is  a  receiver 
generial,)  I  expressed  the  opinion  that  the  act  required  a  new' 
bond  to  be  executed,  embracing,  in  terms^  the  new  duties  and' 
responsibilities  to  which  the  collector  might  be  subject.  I  have 
carefully  reflected  upon  the  ground  taken  by  that  officer,  that 
he  has  performed  no  additional  duties  since  the  passage  of  the 
4t^tj  and  that^  in  &ctj  the  responsibilities  have  been  lessened 
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by  the  escablishment  of  the  office  of  receiver  general.  It  has 
not,  however,  satisfied  me  that  my  previous  view  is  incorrect. 
The  reason  may  show  (as  it  undoubtedly  does)  that  a  new  bond 
has  not  been  necessary  (or  the  security  of  the  United  States^ 
but  not  that  the  department  is  authorized  to  dispense  with  such 
an  insixument. 

The  eighth  section  of  the  act  of  July  4, 1840;  positively  di< 
tects  the  execution  of  new  bonds,  suitable  in  their  terms  to 
meet  any  new  and  increased  duties  imposed  by  that  law  on 
any  existing  officer,  add  to  cover  any  new  responsibilities ' 
arising  under  that  or  any  other  act  of  Ck)ngress.  Previous  to 
its  pessf^,  the  collectors  of  customs  were  required  to  <^  receive 
«dl  moneys  paid  for  duties,  and  to  taice  bonds  for  securing  the 
payment  thereof;  and  to  pay  to  the  order  of  the  officer  who  shall' 
be  authorized  to  direct  the  payment  thereof,  the  whole  of  the 
moneys  which  they  might  respectively  receive,  [such  moneys 
only  excepted  as  they  were  otherwise  by  law  directed  to  pay;] 
and  once  in  every  three  months,  or  oftener  if  required,  to  trans*' 
mit  their  accounts  for  settlement  to  the  proper  officer."  These 
provisions  made  them,  in  regaxd  to  public  moneys,  mese  col* 
lecting  officers;  they  were  not  depositaries;  the  money  stood  to 
their  individual  credit  as  collectors,  until  it  was  paid  over  to 
the  Treasurer  of  the  United  States.  The  sixth  section  of  the 
act  of  July  tt,  1840,  declares  that  all  collectors  of  customs  (ma«^ 
king  no  exception  whatever)  shall  keep  safely,  without  loaning- 
or  using,  all  public  money  collected  by  them,  and  all  public 
money  at  any  time  placed  in  their  possession  and  custody ; 
and  faithfully  and  promptly  make  transfers  and  payments 
thereof,  as  directed  by  the  proper  department  or  officer  of  the 
government;  and  do  and  perform  all  other  duties  as  fiscal  agents 
of  the  government,  imposed  on  them  by  taw  or  any  lawful 
regulation  of  the  Treasury  Depavtmeot;  and  do  and  perform 
all  duties  required  by  law,  or  by  direction  of  either  of  the  ex- 
ecutive departments,  as  ageiitsffor  ^paying  pensions,  or  for  ma* 
king  any  other  disbursements  which  the  departments  might 
lawfully  require,  and  which  were  of  a  character  to  be  made  by 
.the  depositaries  constituted  by  that  act.  It  is  also  declared  that 
it  shall  be  the  duty  of  the  collectors  of  customs  to  receive,  at 
ittated  .periods,  certain  propctftions  <of  the  pubkc  moneys  col. 
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locted  by  them,  in  the  currency  therein  designated,  and  in  no 
other;  it  is  declared  that,  if  they  shall  themseUes  use  or  loan 
any  portion  of  the  public  money,  they  shall  be  liable  to  punish- 
ment for  a  felony;  and  in  various  sections,  various  provisions 
are  introduced,  and  details  of  official  duty  are  prescribed,  which 
necessarily  arise  out  of  these  changes  in  the  character  of  the 
office. 

It  cannot  be  denied  that  these  enactments  create,  in  the  Ian* 
guage  of  the  law,  new  and  increased  duties,  and  impose  a  new 
«<  responsibility  arising  under  this  act  of  Congress/'  which  did 
not  previously  belong  to  the  office  of  collector  of  the  customs. 
Indeed,  this  is  admitted  to  be  the  case  everywhere,  except  at 
places  in  which  there  may  be  a  receiver  general  or  a  treasurer 
of  the  mint.  It  is  contended  that,  where  these  offices  exist, 
the  new  and  increased  duties  and  the  additional  responsibilities 
are  not  imposed  on  the  collectors  of  customs,  but  that  their 
character  and  fiinctions  remain  in  every  respect  the  same  as 
they  were  before  the  passage  of  the  law  of  the  4th  July,  1840. 
To  this  it  may  be  answered,  in  the  first  place,  that  the  words  of 
the  act  make  no  exception,  but  embrace  in  terms  all  collectors 
of  customs  whatever.  It  would  require  a  very  strong  evidence 
of  the  intention  of  the  legislature,  derived  from  the  clear  pro* 
visions  of  the  rest  of  the  act,  to  authorize  the  inference  that  the 
exception  in  question  was  intended;  it  would  seem,  indeed,  to 
require  that  the  imposition  of  these  new  duties  and  responsi- 
bilities  on  the  collectors  of  customs  so  situated  should  be  evi- 
dently inconsistent  with  the  other  provisions  of  the  act,  before 
we  could  justify  ourselves  in  relieving  these  officers  from  them, 
in  the  face  of  the  language  directly  including  them.  But,  in« 
dependently  of  this  consideration,  I  am  at  a  loss  to  perceive 
why  the  mere  fact  of  there  being  a  receiver- general,  or  treas- 
urer of  the  mint,  at  a  particular  place,  is  to  be  regarded  as  ftee* 
ing  the  collectors  of  the  customs  from  these  additional  respon- 
sibilities. Some  of  these,  it  is  evident,  certainly  attach  to  such 
collectors  as  well  as  to  others — such  as  their  obligation  to  keef 
the  public  money  without  loaning  or  using  it;  to  hold  it  as  pub* 
lie  depositaries,  from  the  moment  it  comes  into  their  hands,  and 
to  collect  it  in  certain  and  specified  proportions;  and,  although 
it  is  true  tl>at  the  scope  and  language  of  the  law  impose  the 
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geiteral  fiscal  agency  on  the  receivere-geneial  and  treasurers  of 
the  mint  at  places  where  they  are  situated;  yet,  as  the  public 
service  might,  in  some  emergencies,  require  that  some  portions 
of  such  agency  should  be  performed  by  the  collectors  at  those 
places  as  well  as  at  others,  a  provision  for  that  contingency 
seems  to  be  within  the  spirit  of  the  law,  as  it  certainly  is  within 
the  terms.  The  whole  scope  of  the  act,  as  I  understand  it,  is 
to  impose  upon  all  officers  intrusted  with  public  money  in- 
creased responsibility,  under  additional  safeguards,  from  the 
moment  it  comes  into  their  hands,  and  to  make  them  all  sub- 
ject to  the  performance  of  such  fiscal  agencies  as  the  public 
service  may  require.  The  very  breadth  and  extent  of  this  ex^ 
dude  the  idea  that  all  the  agencies  and  duties  thus  provided 
for  should  be  at  all  times  performed  by  each  functionary;  but 
do  not  afford  any  ground  for  neglecting  to  profide  for  their 
performance,  if  necessary,  under  all  the  securities  that  the  law 
contemplates. 

I  am  aware  that  some  reliance  has  been  placed  on  the  lan- 
guage of  the  eighth  section,  which  confines  these  new  bond9 
to  <^  the  several  deposUaries  mentioned  in  the  act,  whose  official 
bonds  are  not  expressly  provided  for;"  and  the  opinion  is  enter* 
tained,  that  the  collectors  at  places  where  there  ard  receivers- 
general  or  treasurers  of  the  mint  are  not  such  depositaries.  To 
this  it  may  be  answered,  in  the  first  place,  that  the  sixth  sec* 
tion  (aud  it  is  the  only  section  previous  to  the  eighth  in  which 
any  other  depositaries  than  the  receivers- general  and  treasurers 
are  referred  to)  directs  all  collectors  ''to  keep  safely,  without 
loaning  or  using,  all  public  money  collected  by  them,  or  other* 
wise  at  any  time  placed  in  their  possession  or  custody;" — lan» 
gnage  than  which  no  other  can  more  clearly  define,  describe, 
or  constitute  <'  a  depositary."  But,  again:  it  is  the  same  sixth 
section,  and  that  only^  which  constitutes  any  collectors  of  cus- 
toms as  depositaries;  and  if  we  exclude  from  this  class  of  offi- 
cers the  collectors  of  New  York  and  Boston,  we  must  either 
draw  a  distinction  between  them  and  the  other  collectors,  (which 
the  words  of  the  sixth  section  give  no  warrant  for,)  or  we  must 
assert,  in  direct  contradiction  to  the  eighth  section,  that  no  col- 
lectors whatever  are  depositaries.  Nor  are  these  considerations, 
taken  from  the  language  of  these  sections,  the  only  ones  which 
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make  it  evident  to  my  mind  that  these  collectors  are  embraced 
within  the  term  '^  depositaries."  I  think  so^  becausethe  eighth 
section,  and  indeed  the  whole  scope  of  the  law,  evidently  mi>Aat 
that  wherever  a  new  duty  was  required,  or  a  new  responsibility- 
imposed,  a  suitable  altemtion  or  addition  should  be  made  to  the 
bond.  As  be&re  obs^ved>  there  are,  unquestionably ,  some 
new  duties  and  responsibilities  created  in  the  case  of  all  col- 
lectors, and  it  is  evidently  contemplated  that  others  may  arise. 
To  give,  therefore,  a  confined  (not  to  say  a  technical)  meaning** 
to  the  term  '<  depositaries,"  which  should  exempt  some  of  them 
firom  the  corresponding  obligation  in  regard  to  their  bonds^ 
would  be  as  great  a  deviation  from  the  spirit  and  intention  of 
the  law,  as  I  have  endeavored  to  show  it  would  be  from  the 
fair  interpretation  of  its  language.  The  fact,  that  at  places 
where  there  is  an  office  of  receiver  general  or  treasurer  of  the 
mint,  but  few  of  the  functions  of  a  depositary  will  or  ought  ta 
be  discharged  by  the  collector  of  the  customs,  may  be  trne;- 
but  this  does  not,  in  my  opinion,  conflict  with  the  view  of  the 
law  which  I  have  taken,  or  authorize  the  conclusion  that  it 
was  not  intended  to  make  them  liable  to  perform  such  func* 
tions,  any  more  than  the  same  circumstance  would  exempt 
them  entirely  from  being  even  required  to  perform  the  duties 
of  fiscal  agents. 

I  observed,  in  the  communication  to  yon  on  this  subject  be- 
fore referred  to,  that  where  the  present  security  is  sufficient, 
and  seems  to  be  reasonable  and  safe,  in  the  opinion  o(  the 
proper  officer  of  the  department,  a  new  bond  for  the  same 
a  nount,  but  suitable  in  its  terms  to  meet  the  new  and  increased 
duties,  may  be  substituted  for  the  existing  one,  and  need  not 
be  in  addition  thereto.  I  now  further  observe,  that,  should 
it  be  deemed^  on  the  other  hand,  more  expedient,  and  likely 
to  occasion  less  hardship  to  those  collectors  who  have  givea 
security  in  a  very  large  sum  for  the  faithful  performance  of  their 
present  duties,  an  additional  bond  may  be  tf^en,  in  the  new 
and  suitable  terms  referred  to  by  the  act,  in  an  amount  suffi- 
cient to  meet  merdy  their  new  responsibilities,  leaving  the 
existing  bond  to  eever  their  original  duties.  The  authority 
given  by  the  act,  to  increase  the  amount  and  strengthen  the 
obligation  by  fresh  securities,  at  any  time  when  the  Secretary 
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of  the  Treasury  shall  deem  it  to  be  advisablei  places  in  hie 
hands  ample  power  to  protect  the  public  interests  whenever 
the  regulations  or  directions  of  the  departments  shall  impose 
upon  these  colketors  any  of  the  fiscal  agencies  or  other  func- 
tions not  now  practkally  exercised ,  for  which  the  act  provides, 

H.  D.  GILPIN. 

.     To  the  SEORBTAaT  OF  THB  TrSA0URT. 


LIABILITY  OF  ASSISTANT  atJARTERMASTTER  AS  DRAWEE  AND 

GARNISHEE. 

Where  an  assistiuit  quartermaflter  gave  a  dnifl  on  another  sssiatant  c|iiarterroa9- 
ter  to  A,  who  sold  it  to  B,  who  surrendered  it  for  an  authority  to  draw  on  th» 
maker  for  the  amount^  and  afterwards  drawing  therefor  by  making  a  bill  and 
veiling  it  to  C,  who  caused  it  to  be  preaented  to  the  drawer  of  the  first  draft, 
who  had  been  serred  with  papers  at  the  suit  of  A « as  garnishee— »bcii>ko,  that 
the  drawee  should  disregard  A's  process,  and  that  he  pay  the  draft  which  he 
had  authorized  to  be  drawn  upon  him. 

Attobnst  QbnkbjuJb  Office, 

December  8, 1840. 

Sir:  I  bad  the  honor  to  receiw  your  letter  of  the  24th  No- 
Tember^  relatiye  to  the  claim  of  Doctor  John^  Bahlwin  for  the 
atnount  of  a  draft  held  by  him  on  Assistant  dttarteimaster 
Piunimer,  and  inqniriDg  whether  the  department  is  authorized 
to  direct  its  pofmmit. 

It  appeam  fromihe  papers  submitted  to  me,  that  a  consider- 
able sum  of  money  was  due  to  Arthar  HeCKll,  by  Assistant 
Quartermaster  Plummer,  at  Cedar  Keys;  that,  not  having 
funds  there  to  pay  the  amount^  he  gave  McGBll  a  draft  on  As- 
sistant Quartermaster  Clarke  at  New  Orleans,  which  was  re- 
ceived by  McGill  in  payment;  that  the  hitter  subsequently  sold 
.this  draft  to  James  P.  Worth,  who  called  on  Assistant  Quar- 
termaster Plommer,  the  maker  of  the  draft,  and,  as  he  was 
tinmi  to  proceed  to  New  Orleans,  ofiered  to  surrender  the  same 
on  receiving  in  lieu  thereof  an  authority  to  draw  on  him  (Plonv 
mer)  for  the  amount,  litis  anangement  the  latter  states  he 
gladly  made,  and  gave  him  a  written  power  to  that  effect. 
On  the  arrival  of  Worth  at  New  Orleaos,  he  negotiated  a  bill 
4m  Asastant  Qatftermaster  Phimmer^  with  Doctor  John  Bald- 
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win,  exhibiting  the  above  written  power  as  his  authority;  the 
same  having  been  previously  submitted  by  Doctor  Baldwin  to 
Assistant  Quartermaster  Clarke,  who  declared  it  to  be  genuine. 
The  bona  fide  purchase  of  the  bill  6y  Doctor  Baldwin  for  its 
full  consideration  is  admitted.  It  was  presented  to  Assistant 
Quartermaster  Plummer,  dnd  he  declined  payment  for  want  of 
funds.  He  says,  in  terms^  <^Had  I  been  in  funds  when  the 
bill  of  exchange  was  first  presented,  it  would  have  been 
promptly  paid."  After  all  these  occurrences  had  taken  place^ 
Arthur  McGill,  it  appears,  instituted  a  suit  at  Cedar  Keys 
against  Worth,  in  which  an  attachment  was  issued  against  the 
funds  of  the  latter  in  the  hands  of  Assistant  Quartermaster 
Plummer,  and  he  was  summoned  as  garnishee.  Upon  this 
proceeding  he  refused  to  pay  the  bill  of  exchange  held  by  Doc- 
tor Baldwin,  and  still  refuses. 

I  am  of  opinion,  in  this  state  of  facts,  that  the  attachment  did 
not  operate  on  the  funds  in  his  (Assistant  Quartermaster  Plum« 
mer's)  hands,  upon  which  the  bill  was  drawn;  and  that  the 
same  ought  to  have  been,  and  now  should  be,  paid  to  Doctor 
Baldwin. 

Should  you  communicate  this  opinion  to  Assistant  Quarter- 
master Plummer,  it  will  be  proper  to  guard  against  the  infer- 
ence that,  by  so  doing,  the  department  considers  the  United 
States  in  any  way  concerned  in  the  transaction,  or  answerable 
for  any  damages  arising  or  accruing  to  either  party. 

H.  D.  GILPIN. 

To  the  Secretart  of  War. 


RIGHT  OF  PURCHASER  OF  THE  AMISTAO  TO  A  REGISTER. 

Tike  Spanisti  schooner  Ambted  having  been  condemned  (not  for  any  broach  of  Uia 
laws  of  the  United  States,)  and  sold  by  order  of  the  district  coart  of  the  United 
States  for  ihe  State  of  Connecticut,  and  the  purchaser  having  applied  for  a  regis- 
ter— DcciDEO,  that  he  is  not  entitled  to  a  register,  but  that  dooumentn  showing 
the  order  of  sale,  its  execution  by  the  proper  officer  of  the  United  States,  and 
the  purchase  and  title  of  the  present  owner,  ought  to  be  issued  to  him. 

Attorney  Gbnjsral'b  Office  , 

December  14^  1840. 
Sir:  I  had  the  honor  to  receive  your  letter  of  the  8th  instaut, 
enclosing  several  documents  fiOD}  the  Comptroller  of  the  Tieaa> 
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ury^  and  inquiring  whether,  under  the  provisions  of  the  second 
section  of  the  act  of  3l$t  December^  1792,  a  register  and  other 
papers  can  be  granted  to  the  purchaser  of  the  Spanish  schooner 
Amistad,  which  was,  it  is  stated,  lately  sold  under  a  decree  of 
the  district  court  of  the  United  States  in  Connecticut. 

As  there  is  no  transcript  of  the  decree  or  sentence  of  the 
court,  of  the  order  and  terms  of  sale,  or  of  the  marshal's  return, 
nor  any  report  of  them  from  that  ofElcer,  or  the  district  attorney, 
among  the  papers  sent  me,  I  am  unable  to  ascertain  what  were 
the  grounds  of  the  decree  against  the  vessel,  and  the  nature  of 
the  sentence.  It  appears,  however,  to  be  certain  that  she  was 
not  ^<  adjudged  to  be  forfeited  for  a  breach  of  the  laws  of  the 
United  States,"  and  that  an  appeal  from  the  decree  against  her 
by  the  district  court,  for  whatever  cause  it  was  given,  is  yet 
pending  and  undecided.  ''An  appeal,"  say  the  Supreme 
Court,  in  the  case  of  Yeaton  vs.  the  United  States,  (5  Cranch, 
280,)  <' supersedes  the  sentence  altogether^  it  is  not  res  adjth 
dieaiq  till  tlie  final  sentence  of  the  appellate  court;  it  is  lawful 
to  allege  what  was  not  before  alleged,  and  to  prove  what  was 
not  before  proved." 

The  second  section  of  the  act  of  the  31st  December,  1792, 
prescribes  the  only  cases  in  which  a  vessel  may  be  registered; 
they  are,  where  she  is  built  in  the  United  States,  and  belongs 
wholly  to  a  citizen  or  citizens  thereof;  where  she  was  not  built 
within  the  United  States,  but  belonged  on  the  16th  May,  1789, 
and  has  since  continued  to  belong,  to  such  citizen  or  citizens; 
where  she  was  captured  in  war  by  such  citizen  or  citizens,  and 
has  been  condemned  as  a  prize;  and  where  she  has  been  ad» 
judged  to  be  foffeiied  for  a  breach  of  the  laws  of  the  United 
States,  being  wholly  owned  by  such  citizen  or  citizens.  In 
the  last  case,  the  purchaser  who  applies  for  a  register  is  required 
by  the  fourth  section  of  the  same  act  to  produce  a  copy  of  the 
sentence  of  forfeiture.  The  act  declares  that  in  no  other  case 
shall  a  vessel  be  entitled  lo  registry.  Of  course,  a  register, 
and  such  papers  as  can  be  given  only  to  vessels  having  the 
qualifications  and  requisiites  for  registry,  cannot  be  issued  to 
tlie  purchasers  of  the  Amistad .  This ,  too,  appears  to  have  been 
the  uniform  practical  construction  of  the  act  by  the  Treasury 
Department,  in  similar  cases— at  least  since  1812.    Such  other 
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documents  as  show  the  ovder  of  sale^  its  execution  by  the 
proper  officer  of  the  United  States,  and  the  purchase  and  title 
of  the  present  owner,  ought  to  be  issued  to  him. 

H.  D.  GILPIN. 
To  the  Secretary  op  the  Treasury. 


PATENTS  FOR  PRE-EMPTIONS  WHERE  THERE  ARE  CONPLICT- 
INQ  ASSIGNEES. 

Where  an  asdg^nee  in  blank  of  the  floating  right  of  pre-emption  to  a  specific  qqan- 
tity  of  land  is  in  conflict  with  an  assignee  of  the  same  right  which  has  been 
actaally  located,  and  the  Commissioner  of  the  Creneral  Land  Oflloe  is  satisied 
that  the  assignment  in  blank  is  not  oteariy  fraud alent,  he  ought  to  issue  the 
patent  to  the  original  pre-emptor,  leaving  the  conflicting  claims  to  be  settled  by 
courts  of  justice. 

ATTomrEY  Generai^'b  Office, 

Decen,ber  18,  1840. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  10th  instant, 
enclosing  certain  papers  from  the  Commissioner  of  the  General 
Land  Office,  relative  to  the  conflicting  claims  of  Mr.  G.  W. 
Watterston  and  Messrs.  Millaudon  and  Hodge,  to  patents  as 
assignees  of  the  floating  rights  of  certain  pre*emptors  under  the 
act  of  19lh  June,  1834;  and  inquiring  whether  the  same  can 
be  issued  in  cases  where  the  assignment  was  made  by  the  pre- 
emptor  in  blank,  and  before  the  actual  location  of  his  boating 
right. 

Prom  the  papers  sent  me,  it  appears  that  Messrs.  Millaudon 
and  Hodge  claim  these  patents  on  the  ground  that  the  lands 
were  purchased  by  them  bonajidej  and  for  a  valuable  consid- 
eration, from  a  pre  emptor  having  a  vested  right  of  entry  under 
the  provisions  of  the  second  section  of  the  act  of  29th  May, 
1830,  as  revived  by  the  act  above  mentioned;  but  that  the 
actual  location  under  this  right  not  having  been  made  at  the 
time  of  sale,  the  assignment  was  in  blank  as  to  the  description 
of  the  land  and  the  names  of  the  assignees,  though  complete 
in  other  respects,  and  accompanied  with  the  duplicate  receipt 
of  the  payment  of  the  purchase-money  to  the  United  States. 
Mr.  Watterston,, on  the  other  hand,  claims  these  patents  on 
the  ground  that  the  lands  were  purchased  by  him  subsequent 
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to  their  location  under  the  floating  rights,  and  by  a  complete 
assignment;  and  he  alleges  not  merely  that  the  assignment  to 
Messrs.  Millaudon  and  Hodge  is  imperfect,  and  conveys  no 
title,  but  that  it  is  tinctured  with  fraud. 

I  am  of  opinion  that,  in  such  a  case,  if  the  Commissioner  of 
the  General  Land  OlSice  is  satisfied  that  the  assignment  to  the 
first  assignee  is  not  clearly  fraudulent,  the  patent  should  be 
issued  in  the  name  of  the  pre-emptor,  and  that  the  General 
Land  Office  should  not  pass  upon  the  conflicting  claims  of  the 
assignees.  It  cannot  be  doubted  (hat  where  a  pre-emptor  has 
an  ascertained  and  vested  right  of  entry,  he  may  pass  an  in- 
terest to  a  bana^fide  purchaser,  which  a  court  of  equity  would 
recognise;  and  yet,  for  the  General  Land  Office  to  assume  the 
power  of  determining  how  far  such  an  interest  is  to  prevail 
against  an  assignee  holding  a  title  complete  in  form,  would  be 
to  exercise  an  authority  which  af^ropriately  belongs  to,  and 
can  be  much  better  performed  by,  the  judicial  tribunals.  By 
issuing  the  patent  in  the  name  of  the  preemptor,  and  by  giving 
timely  previous  notice  thereof  to  all  parties  known  to  be  interest- 
ed, an  opportunity  will  be  afforded  to  them  to  test  the  superi- 
ority of  their  respective  claims  before  a  court  of  justice.  Not  ' 
only  did  they  know,  at  the  time  of  purchase,  that  they  became 
possessed  of  an  imperfect  title,  (there  being  no  patent  issued,) 
but  that  they  would  be  subject,  in  an  examination  of  the  con- 
flicting matters  of  ftct  and  law  by  the  General  Land  Office, 
(should  it  decide  them,)  to  the  ssfme  trouble  and  delay  that 
would  attend  one  made  in  a  court  of  justice,  without  the  ad- 
vantages incident  to  the  latter. 

H.  D.  GILPIN. 

To  the  Secretary  op  the  Treasury. 


COLLECTORS'  BONDS  UNDER  ACT  OF  JULY  4,  1840. 

CoUectora  of  cturtomB  are  required  to  execute  new  bondt  embraciog  the  nev  du« 
ties  iispoBed  on  them  by  the  act  of  4th  July,  18d0. 

Vol.  ui — 39 
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The  act  requires  all  coUeetors  of  customs  to  safely  keep,  without  losms^  oiT 
using,  all  the  public  money  collected  by  them,  or  otherwise  at  any  time  placed 
in  their  possession  or  custody,  till  the  same  is  ordered  by  the  proper  depart- 
ment to  be  tmnsferred  or  paid  oat,  except  as  therein  partiettlarly  provided; 
and  although  he  is  required  to  pay  it  over,  the  character  of  his  responnbiM-' 
ties  and  his  duties  is  changed,  even  though  there  be  xm>  increase  of  msne/ 
on  his  hands. 

AtTOUMEY  GENEtLAx's  OfFICE, 

January  7, 1841. 

Sir:  As  requested  j  I  have  re^  the  argument  of  Mr.  Hoyt, 
enclosed  in  his  letter  of  the  20th  of  December,  1840,  which  yott 
handed  to  me^  against  the  right  of  the  Secretary  of  the  Treasury 
to  require  from  him  a  new  and  suitable  bond  under  the  act  of 
4th  of  July,  1840. 

I  consider  it  able  and  ingenious^  but  I  cannot  assent  to  many 
of  its  conclusions)  especially  on  the  main  question  at  issue* 
After  the  full  opinion  given  to  you  on  the  7th  of  December  last, 
I  have  not  thought  it  necessary  to  analyze  and  sift  it  with  the 
care  which  the  importance  of  the  subject  would  oth^wise  re- 
quire) and  which  ^  at  a  period  of  more  leisure^  1  would  willingly 
bestow.  I  shall)  therefore,  now  only  briefly  advert  to  a  few 
points  which  most  forcibly  occur  to  me  at  the  moment. 

The  first  position  of  the  collector  calls  for  no  commentary. 

In  his  second  position,  ^'  that  they  [the  persons  from  whom 
new  and  suitable  bonds  are  required]  were  depositaries  officially 
existing,  and  under  bond,  before  the  act,"  I  cannot  concur; 
for  before  the  act,  there  were  no  such  depositaries  recognised 
by  any  law  whatever.  The  last  depositaries  known  to  any  act 
of  Congress,  prior  to  the  act  of  4th  of  July,  1840,  were  the  local 
banks;  and  it  is  very  clear  that  the  independent  treasury  act 
did  not  refer  to  them.  This  position  of  the  collector  is  of 
itself  an  error,  and  consequently  the  argument  based  upon  it 
is  invalid  from  beginning  to  end. 

The  third  position,  (that  they  are  depositaries  who  may  have 
accumulations  of  money  in  their  hands,  consistently  with  the 
act  of  July  4, 1840,)  is  in  one  sense  correct;  that  is,  if  we  un- 
derstand the  accumulation  to  mean  any  money  received,  or  re* 
quired  to  be  received,  under  the  law  of  1840,  by  the  officer. 
But,  taken  in  that  sense,  it  does  not  exclude  the  collector  at 
New  York.    The  sixth  section  provides  for  such  accumulations 
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t>f  public  money;  it  declares  that  all  collectors  of  customs  (a 
phrase  which  is  broad  enough  to  include  The  coHector  of  New 
¥ork)^^  be^  and  they  are  hereby,  required  to  keep  safely,  with- 
'out  loaning  or  using,  sill  the  public  money  cdlecled  by  them 
fjf  otherwise,  at  any  time  placed  in  their  possession  or  custody, 
till  the  same  is  ordered  by  the  proper  department  to  be  trans- 
ferred or  paid  out/'  except  as  is  thereinafter  pa^icuiarly  pro- 
vided .  The  particular  exception  so  provided  for,  and  applicable 
to  the  collector  at  New  Vork^  wiH  be  found  in  the  ninth  section 
'^f  the  act.  It  is,  that  he  shall  pay  over  to  ^he  receiver  general 
at  New  Yotk,  under  the  directions  of  the  Secretary  of  the 
Treasury^  as  often  as  once  a  week,  the  money  in  his  hands. 
U%atis  iffi.  Consequently,  between  the  last  order  of  transfer, 
«nd  the  one  next  <to  follow  it,  there  must  be  an  accumulation 
<o  which  the  subsequent  order  of  transfer  relates.  So  far,  there 
is  an  accumulation  of  money  in  his  hands,  by  the  ordinary  and 
usual  operation  of  law.  But,  suppose  a  case  of  vacancy  in 
the  office  of  receiver-general  at  New  York  for  several  weeks, 
'occasioned  by  dearth  or  otherwise**-*  contingency  which  must 
xiften  happen:  may  not  money  then  accumulate  still  more  in 
Ihe  hands  of  a  collector,  and  -could  not  the  Secretary  of  the 
Treasury  nse  it  while  there  ?  Could  not  the  Treasurer  draw 
directly  upon  it?  In  such  a  contingency,  it  appears  to  me  the 
coltector  at  Net^  Yprk  is,  under  the  act,  and  ought  to  be, 
"Charged  with  the  safekeeping,  transfer,  and  disbursement  of  the 
tnoney  collected  by  him;  or,  at  all  events,  that  he  may  be  so 
charged — ^which,  legally  speaking,  is  the  same  thing.  If  this 
is  not  so,  how  is  the  seventeenth  section  to  be  made  applicable 
to  him?  If  this  is  not  so,  how  can  he  be  punished  criminally, 
as  provided  by  that  section,  if  he  should  convert,' invest,  or 
loan  all  the  revenue  collecled  at  New  York?  That  section 
applies,  in  terms,  only  to  officers  who  are  thus  charged;  and 
being  so  charged,  they  become  depositaries  of  the  moneys  ac- 
cumulating  in  their  hands,  in  the  manner  to  which  I  have  ad- 
veiled* 

The  sixth  section  is  that  which  defines  the  officers  who  be- 
come depositaries;  it  fixes  the  nature  of,  and  the  title  to,  the 
tnoney  while  in  their  hands;  it  changes  that  which  they  re- 
ceive, absolutely  and  specifically,  into  public  money,  in  con- 
tradistiiiction  to  the  condition  in  which  it  was  formerly  held  by 


Digitized  by  VjOOQIC 


612  HON.  H.  D.  GILPIN 

Compensation  to   Distriet  Attorneys  for  Extra  Services. 

them  before  it  was  bronght  into  the  treasury  by  warrant;  it 
makes  the  whole  of  it  (with  the  exception  of  such  as  is  by  law 
to  be  deducted  from  the  accruing  revenue)  public  money^  from 
the  moment  it  is  collected  fiom  the  citizen^  ontil  the  moment 
it  is  paid  back  to  some  other  citizen  in  satisfaction  of  his  de- 
mand upon  the  government.  The  whole  character  of  the  ob- 
ligation or  responsibility  of  every  collector  (even  though  he  be 
not  required  actually  to  perform  new  duties)  is,  in  my  opinion^ 
changed  by  this  law  from  what  it  formerly  was.  He  holds 
the  public  money  now,  in  a  diflTerent  capacity  from  that  in 
which  it  was  held  before;  even  though  there  be  no  increase 
whatever  of  the  amount  in  his  bands. 

Nor  can  I  subscribe  to  the  force  of  the  reasoning  by  which  it 
is  attempted  to  show  that  the  collector  of  New  York  is  not  a 
^* depositary,*'  and  yet  is  "an  officer  dialled  by  this  act  with 
the  safekeeping,  transfer,  and  disbursement  of  public  moneys,'^ 
and,  as  such,  liable  to  the  penal  provisions  of  the  seventeenth 
section.  To  decide  that  he  is  not  the  former,  seems  to  me  to 
carry  with  it  the  conclusion  that  he  is  not  the  latter;  and  as  I 
should  consider  it  a  g^at  omission  to  exempt  him  from  the 
penalties  to  which  the  collector  is  subjected;  I  should  certainly 
think  (as  you  have  suggested)  that,  if  any  doubt  exists,  it 
would  be  expedient  to  remove  it  by  a  d9cIaratory  legislative 
provision,  to  be  introduced  among  those  you  propose  to  ask 
from  Congress.  I  may  go  farther,  and  say,  that  the  doubt 
having  been  started  and  supported  with  much  jrfaosibiUty,  it 
will  perhaps  be  best  to  do  so. 

H.  D.  GILPIN. 

To  the  Secretary  op  the  Treasury. 


COMPENSATION  TO   DISTRICT   ATTCMlIfEYS   FOR  £&TBA  SER- 
VICES. 

The  district  attorney  of  Vemiont  is  entitled  to  an  allowance  for  expenses  incorred 
in  numerous  journeys,  undertaken,  with  the  approbation  of  the  Solicitor  of  the 
Treasury,  for  the  purpose  of  securing  certain  payments  doe  to  the  Unked  States, 
and  a  further  allowance  for  compensation  in  superintending  the  sale  of  ceitein 
real  estate  in  Vermont. 

Attorney  General's  OfficB; 

January  2ly  1841. 
Sir:  I  had  the  honor  to  receive  yonr  letter  of  the  6th  instant, 
enclositig  an  account  of  Daniel  JiMtogg,  United  StaieaattoiMy 


Digitized  by  VjjOOQIC 


TO  THE  SECRETARY  OP  THE  TREASURY.   613 

Refunding  Duties  paid  under  Protest. 

for  the  district  of  Vermont,  and  a  letter  from  him  of  the  6th  In- 
stant, explanatory  thereof;  and  inquiring  whether  the  items  fall 
within  the  exception  stated  in  my  opinion  of  the  17th  April, 
1840. 

The  items  of  this  account  appear  to  be — 1st  Certain  ex« 
penses,  amounting  to  $218,  incurred  in  numerous  journeys 
{undertaken,  as  is  stated,  with  the  approbation  of  the  Solicitor 
of  the  Treasury)  between  October,  1834,  and  June,  1838,  fo£ 
the  purpose  of  securing  sundry  payments  from  the  administra* 
tors  of  Robert  Temple,  who  was  charged  with  certain  frauds 
against  the  United  States.  2d.  A  balance  of  an  account  for 
services  performed. by  direction  of  the  Solicitor  of  the  Treasury 
in  1834,  in  selling  certain  real  estate,  and  amounting  to  $8  25. 
^d.  A  claim  of  $109,  for  compensation  and  expenses  in  Sep- 
tember, 1840,  in  attending  a  trial  in  one  of  the  State  courts,  by 
direction  of  the  Solicitor  of  the  Treasury. 

I  am  of  opinion  that  the  first  and  second  items  ought  to  be 
allowed,  if  sanctioned  by  the  head  of  the  executive  department 
Co  whose  supervision  the  particular  cases  belong.  If  the  third 
item  is  (as  I  presume  it  is)  for  <^  expenses  in  a  suit  in  which 
the  United  States  are  concerned,"  it  ought  also,  when  m  sane*, 
doned,  to  be  allowed,  on  the j^inciple  stated  in  my  letter  of  the 
5th  December,  1840, 

H.  D.  GILPIN. 

To  the  Sbcrktarv  op  the  TaBAStraY. 


REPiTNDlNO  DUTIES  PAID  UNDER  PROTEST. 

Ouiies  errooeouely  paid  under  protest,  and  acoounied  for  by  the  collector,  cannot 
.  be  refunded  byilie  TreaMry  DeparimenC  without  previous  legislatiye  sanction. 

Attoknef  General^s  Office, 

January  22,  1841. 
Sir:  I  had  the  honor  to  receive  your  letter  of  the  9th  No- 
vember, 1840,  relative  to  certain  duties  alleged  to  have  been 
paid  under  protest,  by  A.  H,  Denckla  and  Co.,  at  New  York, 
in  January,  1838,*  and  inquiring  whether  the  duties,  if  erro- 
neously exacted  and  paid  under  the  protest,  can  be  refunded 
after  the  death  or  change  of  the  collector  who  received  them. 
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In  reply^  I  have  to  state  that^  in  my  opinion,  the  death  or 
change  of  the  collector  makes  no  difference  in  the  authority  to 
refund  duties  improperly  received,  if>  they  were  aecovnted  for 
by  him  to  the  United  States,  or  to  his  successor,  as  a  part  of 
the  current  revenue.  In  the  case  where  the  collector  who  re- 
ceived them  never  accounted  for  them  to  the  Efhited  States  or 
to  his  successor,  they  cannot,  of  course,  be  reftmded.  If  the 
party  who  paid  them  has  any  equitable  right  to  k)ok  to  the 
United  States,  it  is  one  that  cannot  be  admkted  or  acted  upon 
by  the  Treasury  Department,  withoigit  legislative  sanction  and 
approbation* 

H.  D.  GILPIN. 

To  the  Skctretart  of  the  Trbasurt. 


DISCHARGE  OF  IMPRISONED  DEBTORa 

Wliere  imprisoiied  debcora  art  discharged  on  payment  of  costs,  it  is  to  be  infened 
Chat  the  condition  embraced  only  the  costs  or  suit  in  tke  cases  in  which  the|t 
wcFC  imprisoried. 

The  expenses  of  the  examination  may  be  paid  from  the  jndiciary  fundw 

Attorney  General's  Office, 

/anuory  22,  184k 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  8th  Sep- 
tember, relative  to  the  terms  of  the  discharge  from  imprison- 
ment granted  by  you  to  Jacob  Knight,  after  an  examinatioD 
made  pursuant  to  the  provisions  of  the  act  of  6th  June,  1798,. 
and  inquiring  whether  the  condition  that  he  should  be  ^^  dis- 
charged on  payment  of  costs"  will  now  authorize  any  pioceed* 
ings  against  him  to  recover  the  expenses  of  thM  examination — 
he  having  paid  only  the  taxed  costs  of  suit  previous  to  his  dis- 
charge. 

In  reply,  I  hav0  to  state  that,  in  my  opinion,  the  condition 
can  only  be  regarded  as  applying  to  the  ^^  costs  of  suit"  accni- 
ing  in  the  case  or  cases  in  which  he  was  imprisoned.  That 
is  a  well  defined  phrase,  and  does  not  embrace  such  expenses 
as  those  to  which  you  refer. 

I  consider  the  expenses  of  an  examination  as  coming  within 
the  terms  of  the  appropriation  "  for  defraying  the  expenses  of 
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suits  in  which  the  United  States  are  concerned;"  and  that, 
as  the  payment  of  them  by  the  party  was  not  made  a  condition 
of  his  discharge,  they  may  be  paid  out  of  that  appropriation. 

H.  D.  GILPIN. 

To  the  SSORETAAT  OF  THK  TrBASITRT* 


LOCATION  OF  GRANTS  TO  THE  SONS  OF  BENITO  VASaUEZ. 

The  confirmatory  aet  of  9d  December,  1833,  gave  to  the  ione  of  Benito  Yasques 
an  abeelnte  elairo  to  landa;  but  the  lame  was  a  floating  right,  and  cannot  btt 
located  on  any  of  the  public  land  of  the  United  Statee,  until  farther  legislation 
■halt  be  had  in  the  premieee. 

The  omiBsioa  in  the  act  to  make  suitable  proviaion  for  the  location  waa  doubtlesa 
accidental,  yet  it  can  be  rectified  only  by  Congreae. 

Attoknet  General's  OfpicE| 

February  5,  I8il. 

Sir:  I  received  from  my  predecessor  your  letter  of  the  25th 
of  November,  1839,  relative  to  the  confirmation  and  location 
of  certain  claims  of  the  sons  of  Benito  Yasquez  to  lands  in  the 
State  of  Missouri,  under  the  act  of  4th  of  July,  lSi6.  I  have 
postponed  an  opinion  heretofore,  from  the  desire  of  the  different 
parties  in  interest  to  submit  their  views  on  some  of  the  ques- 
tions involved. 

It  appears  by  the  documents  before  me  that  on  the  16th  of 
February,  1800,  the  sons  of  Benito  Tasquez  applied  to  the  lieu* 
tenant  governor  of  Upper  Louisiana  for  a  grant,  in  considera- 
tion of  the  services  of  their  father,  of  eight  hundred  arpens  of 
land,  in  superficies,  to  each  of  them,  which  they  wished  ^^to 
take  in  one  or  several  places  of  the  vacant  land  of  the  King's 
domain."  On  the  17th  February,  1800,  the  lieutenant  gov- 
emor  ^^  grants  to  the  said  petitioners  the  land  which  they  so- 
Uciti  if  it  is  not  prejudicial  to  any  person;"  and  the  public  sur- 
veyor  is  directed  to  put  the  interested  parties  in  possession  of 
the  quantity  of  land  asked  for,  in  one  or  two  vacant  places  of 
the  royal  domain;  after  which,  he  is  to  draw  a  plat,  and  <Me- 
liver  it  to  the  interested  parties,  to  servo  them  in  obtaining  the 
concession  and  title  in  form."  No  location  or  survey  under 
this  grant  appears  to  have  been  made,  nor  was  any  title  in  form 
issued  to  the  interested  parties  previous  to  the  cession  of  Lou* 
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isiana  to  the  United  States.  When  the  board  of  commissbner^ 
\ras  appointed^  under  the  act  of  2d  March,  1806,  £>r  the  pur* 
pose  of  ascertaining  and  adjusting  titles  and  claims  to  land, 
within  the  ceded  territory,  this  claim  was  presented  for  con- 
firmation, but  it  was  refused  by  that  board.  It  was  again  pre- 
sented to  the  board  appointed  under  the  act  of  9th  July,  1832, 
and  was  by  them  formally  confirmed  on  the  2d  December, 
1833.  "The  board,*'  say  they,  "  are  unanimously  of  opinion 
that  this  claim  ought  to  be  confirmed  to  the  said  Benito,  An- 
teine,  Hypolite,  Josef^,  and  Pierre  Yasquez,  or  their  legal  rep- 
resentatives, according  to  the  concession."  The  transcript  of 
this  decision  was  transmitted  by  the  board  to  the  Commis- 
sioner of  the  General  Land  Office,  and  by  him  laid  before  Con- 
gress. 

By  the  first  section  of  an  act  passed  on  the  4th  July,  1836, 
this  decision  made  by  the  board  of  commissioners  was  con- 
firmed, saving  and  reserving  oi^ly  to  adverse  claimants  (if  there 
were  any)  the  right  to  assert  the  validity  of  their  claims  in  a 
eourt  of  justice.  This  confirmatory  act  embraced  the  decisions 
in  r^ard  to  various  claims  under  Spani^  grants,  which  were 
fiivorably  reported  upon  by  these  commissioners,*  and  the  second 
and  third  sections  provided  that  where  any  tract  or  tracts  so 
confirmed,  oi  a  part  of  them,  had  been  previouriy  located  by 
other  persons  under  a  law  of  the  United  States,  the  comfirmee 
was  not  to  have  a  title  to  such  particular  tract  thus  previously 
located,  but  that  he  might  locate  such  interfering  tract  or  por- 
tion of  his  claim  <<  on  any  unappropriated  land  of  the  United  < 
States  which  was  subject  to  entry  at  private  sale,  and  lay  within 
tiie  State  of  Missouri  or  Territory  of  Arkansas,  in  whichever  the 
original  claim  might  be."  The  locations  so  authorized  were 
to  be  entered  at  the  proper  land  office;  and  the  register  was  te 
give  to  the  claimant  a  certificate. of  location^  on  which  a  patent 
was  to  be  issued  by  the  Commissioner  of  the  General  Land 
Office. 

It^  appears  that,  since  the  passage  of  this  act,  the  interest  of 
Joseph  Vasquez,  one  of  the  grantees  above  referred  to,  has  be- 
come vested  in  J.  Epes  Cowan,  who  took  possession  under  it 
of  a  tract  of  eight  hundred  arpens  in  the  State  of  Missouri, 
then  unsurveyed,  but  since  surveyed,  and  found  te  embrace 
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the  whole  of  section  36  in  township  29,  range  4  west  of  the  5th 
principal  meridian^  and  a  part  of  the  southeast  quarter  of  sec- 
tion 25  in  the  same  township  and  range.  Since  the  survey  of 
the  landy  he  has  applied  to  the  Commissioner  of  the  General 
Land  Office  for  such  instructions  to  the  officers  of  the  land 
district  within  which  the  land  in  question  lies^  as  may  enable, 
him  to  obtain  a  certificate  of  location,  and  a  patent,  pursuant 
to  the  third  section  of  the  act  of  Congress  above  referred  to. 

I  am  of  opinion  that  the  first  section  of  the  act  in  question 
fully  confirms^  and  gives  a  valid  title  under  the  grant,  to  the 
sons  of  Benito  Yasquez;  but  I  do  not  think  that>  without  fur- 
ther  legislation,  the  same  can  be  located  upon  any  of  the  public 
lands  of  the  United  States.  This  can  nevei;  be  done  except 
by  authority  from  the  l^islature;  and  the  law  in  question, 
though  it  confirms  the  grant,  does  not  provide  for  its  location. 
The  first  section  is  certainly  nothing  more  than  confirmatory 
of  certain  Spanish  claims.  It  is  in  the  second  and  third  sec- 
tions that  the  power  to  locate  them  is  given^  if  anywhere* 
What  is  that  power?  It  is  to  locate  "tracts'*  confirmed  by 
the  first  section,  and  tracts  "  lying  within  the  State  of  Missouri 
or  the  Territory  of  Arkansas."  If  such  confirmed  ^'tracts" 
interfere  with  lands  already  surveyed  and  sold  by  the  United 
States,  piovision.  is  made  for  their  location  elsewhere.  It  seems 
to  me  impossible  to  regard  these  provisions  as  applicable  to  any 
grants  but  such  as  have  already  had  a  specific  location;  they 
cannot  be  applied  to  floating  and  unascertained  claims — mere 
rights  of  location,  such  as  the  grant  to  the  sons  of  Benito  Yaa* 
quez  is,  even  though  they  are  valid  and  confirmed.  All  the 
claims  confirmed  hy  the  first  section,  except  a  very  few,  were 
k>cated  Spanish  grants:  for  them,  the  second  and  third  sections 
of  the  act  adequately  provide;  for  the  others,  no  provision  is 
made— doubtless,  from  accident;  but  the  omission  is  one  that 
can  only  be  rectified  by  the  legislature. 

H.  D.  GILPIN. 

To  the  SfiCRBTARY  OF  THE  TREASURY. 
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RIGHT  OP  PETER  H.  HOBART  TO  A  PATENT  FOR  LAND  ON 
BAYOU  SARA. 

The  right  of  Peter  H.  Hobart,  who  derived  title  from  John  McDonald,  to  a  trad 
of  land  on  Bayou  Sara,  in  Alabama,  was  confirmed  by  the  act  of  2d  March» 
1829,  to  the  extent  of  twelve  hundred  and  eighty  acres. 

The  provisions  of  the  act  entitling  a  confirmee  to  a  patent  are  positive;  and  it 
ought  to  be  issued  for  the  tract  as  located,  unless  it  e^iaU  be  made  sattsfacconly 
to  appear  that  the  bayou,  which  ia  the  chief  landmark,  does  not  exist  at  the 
place  described. 

Attorney  General's  Office, 

Fehwtry  23yl8il. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  Ist  Janu- 
ary, 1841,  enclosing  certain  papers  from  the  Commissioner  of 
the  General  Land  Office*  relative  to  the  claim  of  Peter  H.  Ho« 
bart,  in  right  of  John  McDonald  to  a  certain  tract  of  land  on 
Bayou  Sara,  in  the  land  district  of  St.  Stephen's^  Alabama; 
and  inquiring  vhether  the  same  was  confirmed  under  the  act 
of  2d  March,  1829;  and,  if  so,  whether  the  present  location 
can  be  legally  recognised,  and  a  patent  issue  therefor. 

It  appears  from  the  papers  submitted  to  me,  that  John  Mc- 
Donald, on  the  1st  June^  1798,  petitioned  the  governor  general 
of  Louisiana  for  a  grant  of  ^<  a  tract  of  pine  land  containing 
forty  arpens  front  on  each  side  of  the  creek  called  Sara,  be- 
ginning immediately  above  the  lake  formed  by  the  said  creek, 
and  running  up  the  same  forty  arpens,  and  extendii^  back  on 
each  side  of  the  said  creek  twenty  arpens.'^  On  the  I9tii  July, 
1798,  Governor  Gayoso  de  Lemos  directed  the  commandant  of 
Mobile  to  establish  the  petitioner  upon  the  tract  of  land  so 
solicited,  in  the  place  described,  tt  is  alleged  that  thepeti- 
tioner  took  possession  under  this  permission,  but  no  survey  or 
title  in  form  is  produced.  The  claim  was  presented  to,  and 
rejected  by,  the  board  of  commissioners  appointed  under  the 
acts  of  25th  April,  1812,  and  of  3d  March,  1819.  On  the  pas- 
sage  of  the  act  of  3d  March,  1827,  allowing  claimants  to  lands 
in  the  district  within  which  this  tract  was  situated,  whose 
claims  had  been  presented  and  acted  upon  by  the  previous 
commissioners,  but  additional  evidence  in  regard  to  which 
migtit  be  adduced,  to  present  their  titles  and  claims  anew  to 
the  register  and  receiver  of  the  land  office  at  St.  Stephen's^  Al« 
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abama,  this  claim  was  presented^  received^  and  examined.  In 
their  report,  dated  29th  February,  1828,  (abstract  A,  No.  1,) 
the  claim  was  recommended  for  confirmation  to  the  extent  of 
twelve  bundled  and  eighty  acres.  On  the  27th  March,  1828> 
this  report  was  transmitted  to  Congress,  and  by  the  act  of  2d 
March,  1829,  the  claim  thus  reported  upon  was  ^^confirmed  to 
the  extent  therein  recommended  for  confirmation,"  so  far  as  to 
be  a  relinquishment  on  the  part  of  the  United  States  of  any 
claim  whatever  to  the  tract  so  confirmed.  The  register  and 
receiver  of  the  same  land  office  were,  by  the  act,  invested  with 
power  to  direct  the  manner  in  which  the  claim  should  be  lo- 
cated and  surveyed,  having  regard  to  the  laws,  usages,  and 
customs  of  the  Spanish  government  on  tliat  subject,  and  also 
to  the  mode  adopted  by  the  government  pf  the  United  States; 
and  it  was  directed  that  certijKcates  of  confirmation  and  patents 
shall  be  granted  for  all  lands  confirmed  by  the  provisions  of 
the  act. 

On  the  22d  September,  1831,  a  survey  appears  to  have  been 
made  by  James  Dowell,  a  deputy  surveyor  t>f  the  United  States, 
under  the  authority  of  the  surveyor  of  the  United  States  for  that 
district,  but  not  under  the  authority  of  the  act  of  2d  March, 
1829.  In  this  survey  the  twdve  hundred  and  eighty  acres  of 
land  were  located  according  to  the  presept  claim;  and  it  appears 
that  at  that  time  a  mill  and  other  valuable  improvements,  erected 
as  early  as  1819  or  1820  by  Peter  H.  Hobart,  who  derived  his 
title  under  McDonald,  were  existing  therecn.  This  survey 
was  duly  returned  to,  examined,  and  approved  by,  the  princi- 
pal surveyor  of  the  district.  Subsequently  to  this  survey,  but 
at  what  exact  date  I  do  not  find,  the  property  was  purchased  for 
a  considerable  sum  of  money  by  Robert  Williamson,  and  passed 
into  his  possession.  On  the  10th  September,  1836^  the  register 
and  receiver  issued  an  order,  under  the  authority  of  the  con- 
firmatorj'  act,  for  the  survey  of  the  tract  in  question ;  and  on 
the  3d  November,  1836,  the  sarvey  was  made  by  Andrew  Hen- 
shaw,  the. deputy  surveyor  of  the  United  States,  locating  the 
land  so  as  to  embrace  nearly  if  not  all  the  same  location,  and 
having  the  same  eastern  boundary  as  the  survey  of  James 
Dowell.  Before  a  certificate  was  issued,  a  protest  was  filed 
with  the  register  at  St.  Stephen's^  by  several  persons  who  had 
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located  pre-emption  claims  upon  the  tract  in  question;  trhich 
claims^  hovever^  did  not  profess  to  be  founded  upon  any  Span- 
ish  grants  or  any  claim  conflicting  with  that  of  John  McDonald. 
In  July 9 1837^  the  tract  was  surreyed  at  the  iimtance  of  Rob^ 
Williamson^  by  Dean  Knox^  a  surveyor^  who  discovered  the 
marks  of,  and  ran  the  same  lines  as  Dowell.  Since  that  time 
Yoluminous  evidence  has  been  taken  on  two  points — ^the  posses- 
sion and  cultivation  of  McDonald,  and  the  correctness  of  the 
location.  Testimony  is  offered  on  both  sides,  and  conflicts  in 
some  particulars. 

I  am  of  opinion,  after  a  full  examination,  that  there  is  evi- 
dence  of  early  cultivation  and  settlement,  and  that  there  is  pre- 
sumptive evidence  of  the  same  having  been  made  by  John 
McDonald;  but,  independent  of  that  fact,  I  regard  the  report 
of  the  register  and  receiver  on  the  29th  February,  1888,  as  to 
the  validity  of  the  claim,  and  ils  distinct  confirmation  by  Con- 
gress in  the  following  year,  as  conclusive.  I  consider  the  title 
valid,  to  the  extent  of  twelve  hundred  and  eighty  acres. 

In  regard  to  the  location  there  is  more  doubt,  for  the  evidence 
is  more  contradictory.  There  are,  however,  in  reality,  but  two 
points  to  be  ascertained.  The  first  is,  whether  there  is  a  lake  or 
pond  formed  by  Bayou  Sara,  at  the  place  where  the  present  east- 
ern boundary  of  the  tract  crosses  that  creek.  Dowell  speaks 
of  a  &int  recollection  of  his  having  seen,  in  1831,  whni  he 
made  his  survey,  a  small  lake  or  pond  where  the  line  passed. 
Knox  speaks  of  its  existence  positively,  when  he  made  his  sur- 
vey in  1837.  John  Forsyth,  jr.,  describes  it  distinctly  as  ex- 
isting in  1840,  at  the  place  where  the  line  crosses  the  creek — 
though  it  is,  as  he  says,  so  fiir  Irom  the  road  passing  in  the 
neighborhood,  and  so  much  hidden  from  sight  by  the  woods, 
as  not  to  be  readily  observed.  On  the  other  hand,  several 
witnesses,  who  speak  of  being  fiuniliar  with  the  country,  deny, 
its  existence  altogether.  If  called  upon  to  form  an  opinioa 
from  the  testimony  before  me,  I  should  say  that  the  point  in 
question  is  sufficieiitly  ascertained,  and  that  the  eastern  bound- 
ary of  the  tract  is  properly  located;  but  the  existence  of  such 
a  natural  landmark  as  the  pond  referred  to  is  a  matter  of  fact  so 
easily  proved,  that,  if  doubt  is  entertained,  steps  should  be 
taken  to  remove  it    The  second  point  is  as  to  the  correctness 
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of  the  location  with  relation  to  the  creek  itself.  The  grant 
calls  for  an  equal  quantity  on  each  side  of  the  creek;  and  the 
present  survey  embraces  a  larger  quantity  on  the  southwest  side 
than  on  the  northeast  side.  It  is  to  be  remembered^  however^ 
that  the  original  gmnt  was  for  sixteen  hundred  French  arpens; 
but  that;  owing  to  the  limitation  imposed  by  the  2d  section  of 
the  act  of  3d  March;  181 9;  the  register  and  receiver,  while  they 
confirmed  the  claim,  were  obliged  to  diminish  the  amount  of 
land  to  the  quantity  thereby  prescribed.  As  there  is  nothing, 
eiih&t  in  the  letter  or  the  spirit  of  the  law,  which  would  make 
it  improper  to  deduct  the  part  thus  taken  from  the  amount  of 
the  original  grant,  entirely  on  the  northeast  side  of  the  creek^ 
I  am  of  opinion  that,  in  this  respect,  there  is  no  objection  to 
the  location. 

The  provisions  of  the  act  entitling  a  confirmee  to  a  patent 
are  positive;  and  it  ought,  in  my  opinion,  to  be  issued  for  the 
tract  as  located,  unless  it  shall  be  made  satis&ctorily  to  appear 
that  the  pond  or  lake,  which  is  the  chief  landmark,  does  not 
exist  at  the  place  described. 

H.  D.  GILPIN. 

To  the  Secretart  of  the  Tbeasxtry. 


COMPENSATION  TO  CLERKS  FOR  ETXTRA  SERVICES. 

Clerks  in  the  office  of  the  Secretary  of  War  are  not  entitled  to  extra  cpinpenM- 
tlon  for  attending  to  the  buainees  connected  with  the  resenrationa  under  the 
Creek  treaty  of  March  24,  1833. 

The  contingent  fund  cannot  be  properly  applied  in  payment  fbr  extra  serTieefl. 

Attornbt  Gbnkral's  Office, 

fklnvary  27  y  1841. 
Sir:  I  had  the  honor  to  receive  your  letter  of  the  6th  Jaoa- 
ary^  1841,  enclosing  a  commanicadon  fiom  the  Commissioner 
pf  Indian  Afiieiirs,  relative  to  extra  services  of  Mr.  Charles  B. 
Mix,  a  clerk  in  his  office^  who  was  directed  to  attend  to  the 
business  connected  with  the  resenrationa  under  the  Creek 
treaty  of  24th  March,  1832;  aad  inquiring  whether  an  allow- 
ance  can  be  made  to  him  theiefbr,  out  of  the  contingent  fund 
of  the  Office  of  Indian  Afliurs. 
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Though  the  services  of  Mr.  Mix  appear  to  have  been  im- 
portant and  arduous^  yet^  as  they  were  assigned  to.  him  in  the 
exercise  of  his  duties  as  a  clerk  in  the  office  which  appropriatdy 
had  charge  of  them^  such  an  allowance  as  that  proposed  could 
not  be  regarded  in  atiy  other  light  than  an  increase  of  his  salary 
for  the  discharge  of  official  duties.  I  am  aware  of  no  authority 
so  to  apply  the  contingent  fund.  The  proper  mode  of  obtaia- 
ing  compensation  appears  to  me  to  be  €m  application  U>  the 
legislature. 

H.  D.  GILPIN. 

To  the  SfiCRGTART  OF  War. 


RESPECTING  THE  PARDONING  POWER. 

The  pardoning  power  vested  in  the  President-  extends  to  fines  imposed  upon 
individuals  for  conduct  adjudged  tor  be  contempts  of  the  cii*cuit  courts. 

Attorney  6ENERAL^s  Office, 

Fkbntmy  27 y  184K 

SiRi  I  had  the  honor  to  receive  your  letter  of  the  2d  Feb- 
ruary, enclosing  the  application  of  Richard  L.  Dixon  to  the 
President,  and  the  recommendation  of  Judge  McEinley  and 
Judge  Oholson,  and  other  persons  in  the  State  of  Mississippi, 
for  a  pardon  of  the  fine  of  $400  imposed  on  Mr.  Dixon  for  a 
contempt  committed  by  an  affray  between  himself  and  another 
person,  in  the  presence  x)fjhe  judges  of  the  circuit  court  of 
the  United  States  at  Jackson,  in  that  State;  and  inquiring 
whether  the  executive  authority  to  pardon  properly  extends  to 
such  cases. 

If  w«  adopt^as  the  Supreme  Court  of  the  United  States  has 
decided  we  should  do — th|3  principles  established  by  the  com* 
mon  law  respecting  the  operation  of  a  pardon,  there  can  be  no 
doubt  it  may  embrace  such  a  case.  A  pardon  has  been  held 
to  extend  to  a  contempt  committed  in  Westminster  Hall,  under 
circumstances  not  materially  different  from  those  which  occur- 
red in  the  case  submitted  to  the  President. 

I  am  therefore  of  opinion  that,  should  the  President  consider 
the  facts  such  as  to  justify  the  exercise  of  his  constitutional 
^^  power  to  grant  reprieves  and  pardons  for  offences  against  the 
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Doited  States/'  there  is  nothing  in  the  character  of  this  offence 
which  withdraws  it  from  the  general  authority. 

H.  D.  GILPIN. 
To  the  Sborbtaht  o^  State. 


EXECUTION  OF  PATENTS  FOR  LkJfD. 

It  ift  a  fliifllciftttt  compliance  with  the  protisiDmi  of  the  ad  of  July  4y  1836)  A>r 
the  engroeetng  derke  to  ^rite  the  name  of  the  Preeident  to  pateB^>  and  for 
the  secretary  thereafter  to  attest  them  by  his  signature. 

All  the  duties  respecting  the  execution  of  patents,  except  the  attestation,  afe 
ministerial)  and  may  be  performed  either  by  the  clerks  of  by  the  secfetary. 

ATTomr&Y  Gsnsral'b  Office. 

February  21  y  1841. 

Sir:  I  had  the  h6nor  to  receive  your  letter  of  thd  24th  instant^ 
enclosing  one  from  the  Commissioner  of  the  General  Land  Of- 
fice^  and  inquiring  whether  the  clause  in  the  sixth  section  of 
the  act  of  4th  July,  1836,  which  makes  it  the  duty  of  the  secre* 
tary  appointed  by  the  President,  pursuant  to  the  authority  of 
that  act,  ^<  to  sign,  under  the  direction  of  the  President,  in  his 
name,  and  for  him,  all  patents  for  land,"  is  sufficiently  and 
legally  complied  with  by  the  signature  of  the  secretary,  being 
subscribed  in  his  own  proper  handwriting;  the  name  of  the 
President,  for  whom  it  is  signed,  being  written  by  the  clerk 
who  engrosses  the  patent. 

In  reply,  I  have  to  say  that,  in  my  opinion,  such  a  mode  of 
execution  is  sufficient  and  legal,  and  is  as  much  an  execution 
of  the  patent,  within  the  meaning  of  the  act,  as  is  the  execu- 
tion of  a  deed  by  a  party  who  does  nothing  more  than  subscribe 
his  name.  The  intention  of  the  law  was  to  impose  on  an  offi- 
cer appointed  as  the  act  requires  the  responsible  duty  of  exe- 
xmting  these  instruments--of  attesting  their  validity  by  his  sig- 
nature. This  he  has  done.  The  rest  is  a  merely  ministerial 
duty,  of  which  the  form  is  prescribed  by  law;  and  whether  it 
is  performed  by  a  clerkj  or  by  the  secretary  himself,  is  quite 
immaterial* 

H.  D.  GILPIN. 

To  the  Sbcbbta&t  of  tbb  TBSAfltTAY. 
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RIGHT  OP  THE  SENEGAS  TO  RETAIN  POSSESSION  OF  THEIR 

LANDS. 

The  Seneca  Indians  are  entitled  to  the  possession  of  their  hunting-grounds,  as 
well  as  their  cultivated  lands,  until'thetime  limited  by  the)tr^aty  with  them  for 
their  voluntary  removal. 

Attorney  General's  Office, 

March  2, 1841. 

Sir:  I  had  the  honor  to  receive  your  letter  of  the  16th  of 
December^  1840,  enclosing  several  documents  from  the  Com- 
missioner  of  Indian  Affairs  ipelative  to  the  purchase  made  by 
Messrs,  Ogden  and  Fellows  from  the  Seneca  Indians,  under 
the  deed  annexed  to  the  treaty  of  January,  1838,  and  inquiring 
whether  they  are  entitled  to  take  immediate  possession  of  the 
forest  lands^  altfiough  the  Indians  have  vUot  removed  to  their 
new  homes,  and  the  time  allowed  for  their  voluntary  removal 
is  unexpired. 

After  carefully  considering  the  argument  submitted  by  Messrs. 
Ogden  and  Fellows,  and  after  examining  the  provisions  of  the 
treaty,  I  have  no  hesitation  in  expressing  the  opinion  that  the 
Indians  are  entitled  to  the  possession  of  their  forest  lands,  or 
hunting-grdunds,  as  fully  as  to  that  of  the  improved  or  culti- 
vated spots,  and  that  there  is  nothing,  in  a  correct  construction 
of  the  treaty  and  the  deed,  (which  must  hi  regarded  as  part  of 
it,)  that  authorizes  us  to  make  a  distinction  between  the  two. 

The  papers  sent  me  are  herewith  returned. 

Very  respectftilly,  yours, 

H.  D.  GILPIN. 
Hon.  J.  R.  Poinsett, 

Secretary  of  War. 


EFFECT  OF  ACCEPTANCE  OP  POSTMASTER  GENERAL  IN  PAY- 
MENT. 

Where  the  acceptance  of  a  Postmaster  General  had  been  given  in  payment  of 
an  account  for  work  done,  and  the  amount  thereof  had  been  recharged  by  a 
subsequent  Postmaster  General— decided,  that  the.  amount  of  the  acceptance 
pught  not  to  be  deducted  from  an  account^current  for  other  work. 

Attorjtet  Genbral's  Opfiob, 

March  ^,l8il. 
Sir:  I  had  the  honor  to  receive  your  letter  of  this  day,  rel- 
ative to  the  case  of  Blair  &  Bimss^  therein  le&ned  to,  aad  in- 
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qmiring  whether  the  fiict  of  their  having  been  leoharged  by  Mr. 
Kendatly  when  Postmaster  General,  with  the  amomnt  of  certain 
•coeptanoes  of  the  previous  Postmaster  Geoenil,  Mr.  Barry, 
which  were  given  in  payment  of  woik  done  for  the  dqtartOMint 
by  order  of  Mr.  Barry,  and  cegulariy  aHowed  and  settled  by 
him,  authorizes  a  deduction  of  that  sum  la  the  account  now 
existing  beti;^een  them  md  the  department. 

It  appears  from  the  dooumeitts  before  me,  that  the  case  turns 
upon  the  same  principle  as  that  sabmitled  to  the  Supreme 
Court  in  the  suit  between  the  United  States  and  the  Bank  of 
the  Metropolis^  there  an  account  betii;«en  Mr.  Reeside  and  the 
department  had  been  settled  oo  its  journals,  and  similar  ac- 
ceptances given  in  payment  were  held  by  the  bank.  The  court 
has  this  day  decided  that  the  amount  could  not  be  thus  charged; 
and  i  have,  therefore,  no  hesitation  in  saying,  that  the  deduc* 
tions  in  regard  to  which  you  inquire  ought  not  to  be  made  in 
the  case  of  Blair  &  Riws. 

The  papers  sent  me  are  herewith  returned. 
Very  respectfully,  yours, 

H.  D.  GILPIN. 

The  Hon.  John  M.  Niles, 

PvHmaster  Gfeneral. 


f^RiORITY  OF  UIQUT  OF  UNITED  STATES  TO  PAYMETTT. 

Where  a  receiver  of  public  moneys  at  Kalamaxoo  receiTcd  in  payment  for  pub- 
lic knds  the  ndtes  of  a  epecie-paying  bank  that  aAerwarde  auapended  sf^ie- 
fiayiBentB,  and  then  took  from  the  bank  a  draft  on  aadther  bank  which  wai 
returned  diehonored  ;  and  a  receiver  of  aesets  having  been  appointed  under 
the  laws  of  Michigan,  with  whom  the  receiver  of  public  moneys  filed  a  claim 
for  this  debt— HBLD,  that,  notwithstanding  the  acta  of  the  latter,  the  legml  pr^ 
«rity  of  the  United  States  to  payment  still  exists. 

Attornet  Gsneral^s  Office^ 

March  dylSU. 
San  I  had  the  honor  to  receive  your  letter  of  yesterday  ^rela- 
tive to  the  case  of  Thomas  C.  Sheldon,  receiver  of  public  mo- 
neys at  Kaiamasoo.  It  appears  that  he  received  $1,500  in 
bank  notes  of  a  specie  paying  bank  of  the  State  of  Michigan 
in  payment  for  public  lands,  under  general  instructions  from 
the  Treasury  Department,  and  that  ai'terwards  the  bank  sus* 
pended  specie  payments.  He  than  took  from  the  bank;  in  lieu 
YoL,  in— 40 

Digitized  by  VjjOOQIC 


6M  HON.  R.  D.  GILPIN. 

Date  of  Offleial  Liability. 

—    ■  ■  ■  ■ 

of  the  notes,  a  draft  on  another  and  solvent  bank;  which  draft 
was  re  tamed  dishonored.  A  receiver  having  been  appointed 
under  the  laws  of  Michigan  to  receive  demands  against,  and 
divide  the  assets  of,  the  bank,  Mr.  Sheldon,  without  any  spe- 
cial authority,  however,  fifom  the  Treasury  Department,  filed 
this  claim  with  that  receiver. 

In  reply  to  your  inquiry,  wiietiter  these  acta  of  the  receiver 
of  ptiblic  moneys  have  deprived  the  United  States  of  their  pri- 
ority of  payment  out  of  the  assets  of  the  insolvent  bank,  f  have 
to  say  that,  in  my  opinion,  they  have  not.  If  that  priority  of 
payment  exists,  as  I  think  it  does,  no  injury  accrues  to  the 
United  States  ftom  the  receiver  having  taken  the  drafts  in  lieu 
of  the  notes. 

Very  fespectfiilly,  yours, 

H.  D.  GILPIN. 

The  Hon.  Levi  Wooikburt, 

Secretary  of  the  Treasury* 


DATE  OF  OPFICIAL  LIABILITY, 

The  liabilities  consequent  upon  a  reappointment  to  an  office  already  Md,do  not 
commence  until  the  term  commences  for  which  such  reappointment  ia  made. 

Attornet  General'9  Qfffce, 

March  3ylMl. 
Sir:  I  had  the  honor  to  receive  your  letter  of  the  18th  of 
January,  1841,  enclosing  a  communication  from  the  <^ce  of 
th^  First  Comptroller  of  the  Treasury,  in  which  it  is  stated  that 
William  Prick,  the  collector  of  the  customs  at  Baltimore,  was, 
on  the  16th  January,  1841,  appointed  for  the  term  of  four  years 
from  the  9th  of  January,  1841,  he  being  at  the  time  in  office 
under  a  previous  appointment,  and  inquiring  when  his  lia- 
bilities under  the  last  appointment  commenced.  I  am  of  opin- 
ion that  they  commenced  from  the  9th  of  January,  1841,  and 
not  at  the  date  of  the  commission.  This  opinion  renders  it  un- 
necessary to  answer  the  other  inquiries  in  the  Comptroller^a 
letter. 
The  papers  are  herewith  returned. 

Very  respectfiilly,  yours, 

H.  D.  GILPIN. 
The  Hon.  Levi  Woodbury, 

Secretary  of  the  Treasury. 
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FEES  or  DISTRICT  ATTORNEYS,  CLERES»  MARSHALS,  &c. 

^he  provision  for  the  regulation  of  the  fees  and  compensation  of  certain  clerks, 
attorneys,  counsellors,  and  marshals,  in  the  district  courts  of  the  United  States, 
contained  in  the  act  making  appropriations  for  the  civil  and  diplomatic  expenses 
of  the  government  for  the  year  1841,  was  designed  to  reduce  the  fees  of  the 
federal  officers  whose  compensation  by  existing  laws  exceedp  |1,500  per  year, 
to  the  scale  of  fees  allowed  by  law  for  similar  services  in  the  highest  State 
courts. 

To  give  effect  to  thia  provision  the  sereral  officers  embraced  within  it  should 
ascertain,  as  far  a«  practicable,  whether  ail  the  fees,  emoluments,  and  receipts 
of  their  office,  as  allow^  under  anterior  laws,  will  make  their  entire  compen- 
sation exceed  the  sum  of  $1,500  per  annum;  and  if  it  be  reasonably  certain 
that  they  will,  the  officer  must  be  cbnfined  In  his  charges  to  the  rates  of  fees 
prescribed  by  the  proviso.  If  they  will  not,  ot  it  Che  questioti  be  fiiiriy  doubt- 
ful, the  old  rule  may  be  adhered  to. 

Clerks  are  not  responsible  to  the  treasury  for  fees  which,  after  using  due  dili- 
gence, they  have  failed  to  collect. 

Attornby  Gbnbral's  Office, 

April  13, 1841. 
Sir:  Bjr  yonr  note  of  the  1st  instant,  you  were  pleased  to 
«abinit  to  me  the  letter,  under  date  of  the  29th  of  the  last 
month,  of  Mr.  O.  Hoffman,  attorney  of  the  United  States  for 
the  southern  district  of  New  York,  presenting  some  questions 
in  relation  to  the  constraction  of  certain  provisions  ifi  the  act 
of  Congress  passed  the  3d  day  of  March  last,  and  entitled  <'  An 
act  making  appropriations  for  the  civil  and  diplomatic  expenses 
of  the  government  for  the  year  eighteen  hundred  and  forty- 
one."  These  questions,  on  which  you  desire  my  opinion, 
have  reference  exclusively  to  the  proviso  in  that  act  designed 
to  regulate  the  fees,  &c.,  and  to  limit  the  compensation  of  cer- 
tain ^'  United  States  clerks,  attorneys,  counsel,  and  marshals, 
in  the  district  and  circuit  courts  of  the  United  States,"  &c. 
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In  the  enactment  of  this  proviso,  CongresB  evidently  pro- 
ceeded upon  the  assumption  that  the  fees  and  emoluments 
heretofore  allowed  were  higher,  or  greater  in  amount,  than 
those  now  allowed  by  the  laws  of  the  several  States  to  their 
respective  officers  performing  the  like  services.  And  it  is  equally 
evident  that  it  was  the  design  of  this  proviso  to  reduce  the  feei 
of  the  federal  oiScers  to  the  latter  and  lower  scale  or  rate  in  all 
the  districts  where  the  former  scale  or  rate  of  fees  would  pro- 
duce a  compensation  exceeding  ihe  sum  of  $1,500  per  annum. 
So  iar^  the  language  and  purpose  of  the  act  are  supposed  to  be 
clear  and  explicit.  The  difficulties  that  have  been  suggested 
are  in  the  practical  application  of  the  act  to  those  instances 
where  it  may  be  doubtful  whether  the  priOT  and  higher  late  or 
scale  of  fees  will  produce  a  sum  or  compensation  exceeding 
$1,500  per  annum;  and,  in  respect  to  these  doubtful  instances, 
the  proviso  furnishes  no  express  rule  for  the  government  of  its 
officers,  and  they  are  driven  from  necessity  to  adopt,  by  infer- 
ence from  the  general  tenor  and  purpose  of  the  act^  some  rule 
ap[Nropriate  to,  and  calculated  to  carry  into  effect,  as  nearly  as 
may  be,  the  intentions  of  Congress,  Taking  this  view  of  the 
subject,  it  seems  to  me  that  it  becomes  the  duty  of  each  of  the 
several  officers  embraced  by  the  proviso  in  question,  at  once  to 
ascertain,  as  far  as  practicable,  whether  '^all  the  fees,  emolu- 
ments, and  receipts"  of  his  office,  as  ^<  allowed"  under  laws 
anterior  to  that  enactment,  will  make  his  <<  entire  compensa- 
tion" exceed  the  sum  of  $1,600  per  annum;  and  if,  according 
to  that  old  rule  of  fees  and  allowances,  it  may  be  anticipated  as 
reasonably  certain,  or  certain  to  a  common  intent,  that  his 
<<  entire  compensation"  will  exceed  that  sum,  he  must  then  be 
confined  to  and  governed  in  his  charges  by  the  new  scale  or 
rate  of  fees  prescribed  by  said  proviso.  On  the  other  hand,  if 
it  be  equally  certain  that  his  ^^  entire  compensation"  will  not 
exceed  that  sum,  according  to  the  old  scale  or  rate  of  fees,  he 
may,  in  that  case,  adhere  to  that  old  rate  or  scale;  and  so  lie 
may  also,  in  my  opinion,  where  it  may  be  (airly  doubtful 
whether  or  not  the  old  and  higher  rate  of  compensation  will 
exceed  the  sum  of  $1,500.  The  officer  must  decide  these 
questions  under  his  official  obligations,  and  should  be  held  re- 
sponsible only  for  a  feir  and  honest  exercise  of  his  judgment. 
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In  such  a  case,  no  more  can  be  required  of  a  public  officer 
than  due  diligence  in  acquiring  information  of  facts  proper  to 
guide  his  judgment,  and  good  fidth  in  the  exercise  of  that 
judgment.  The  law  in  question  does  not  make  the  compen- 
sation received  by  the  officer  in  the  past/  or  any  preceding 
year,  the  absolute  criterion  by  which  his  future  fees  are  to  be 
regulated-  tts  provisions  are  applied  to,  and  intended  to  operate 
on,  a  certain  described  and  present  state  of  case;  and  the  exec* 
utive  officer  is  left  to  determine^  und^r  his  proper  responsibiU 
ity,  whether  that  state  of  case  exists,  and  to  act  accordingly. 
This  may  be  considered  as  an- extraordinary  duty  and  respoa« 
sibility  for  such  an  officer;  but  the  law,  it  seems  to  me,  has, 
in  this  instance,  imposed  it.  By  the  words  '<  present  entire 
eompensaition,''  in  the  connexion  in  which  they  are  used  in 
Che  proviso,  I  understand  is  meant  the  *^  entire  compensation" 
allowed  by  the  present  laws;  and  where  those  laws  would  pro- 
duce to  the  officer  a  compensation,  in  future,  exceeding  $1,500 
t>er  annum,  he  is  required  to  reduce  his  fees  to  the  new  stand- 
ard fixed  by  this  enactment;  and  whether  those  present  or  pre- 
vious laws  would  produce  a  larger  sum  than  $1,600  must  be 
decided  upon  estimates  made  in  anticipation  of  the  results  of 
the  year,  in  order  that  the  litigants,  from  whom  the  money  is 
exacted,  may  have  the  advantage  of  the  contemplated  reduction 
of  fees.  In  deciding  that  question,  I  ought,  perhaps,  to  re- 
mark that,  although  other  circumstances  are  not  to  be  ex* 
eluded,  the  officer  ought  to  inquire  what  has  been  the  product 
and  amount  of  fees  in  former  years,  and  ought  to  be  very  much 
g:uided  in  his  judgment  by  the  result  of  that  inquiry. 

Upon  the  second  point  of  inquiry  suggested  in  the  letter  of 
Mr.  Hoffman,  1  have  to  say,  that  the  proviso  so  often  mentioned 
expressly  directs,  when  the  new  rate  of  fees  is  introduced,  that 
the  officers  embraced  by  it  shall  demand  and  receive  the  same 
fees  that  now  are,  or  hereafter  may  be,  allowed  by  the  laws  of 
the  said  States  respectively,  where  said  courts  are  held,  to  the 
clerks,  &c.,  in  the  highest  courts  of' the  said  States  in  which 
the  like  services  are  rendered.  It  seems  to  me,  therefore,  that 
if  the  new  rate  of  fees  is  introduced  in  the  State  of  New  York, 
under  the  operation  of  this  enactment;  and  if  the  ^<  court  of 
errors"  is  (and  doubdess  it  is  so)  the  highest  court  in  that 
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State,  the  clerk  of  the  federal  court  in  that  State  is  entitled 
and  authorized  to  charge  and  receive  the  same  fees  that  are 
allowed  in  the  <'  court  of  errors"  for  like  services.  But  as  for 
those  services  the  like  of  which  are  not  rendered  in  that  court, 
his  fees  must  be  the  same  that  are  allowed  for  them  in  the 
highest  court  of  the  St^te  wh^re  they  are  rendered.  I  must 
add  9  however^  that  it  is  most  apparent  that  it  was  not  the  in  ten* 
tion  of  Congress  to  increase  the  rate  of  fees;  and  that^  there- 
fore^ no  construction  ought  to  be  given  to  its  late  enactment 
which  would  raise  the  fees  in  any  instance  higher  than  they 
were  at,  and  prior  to,  the  time  of  that  enactment. 

Upon  the  third  question  submitted  by  Mr.  Hoffman,  I  am 
clearly  of  opinion  that  in  no  event  ought  a  clerk  to  be  made 
personally  responsible  to  the  treasury  for  any  amount  of  his 
fees  which  he  may  have  failed  to  collect,  after  using,  with  ordi- 
nary diligence,  the  means  of  collection  that  are  usually  adopted 
and  emfdoyed  by  clerks  for  the  collection  of  fees  for  their  ben- 
efit. In  other,  and  perhaps  more  oonrect  terms,  the  clerk  ought 
not,  in  such  case,  to  be  made  personally  accountable,  exoepi 
where  the  loss  of  fees  is  clearly  imputable  to  his  ne^gence. 
There  is  much  difficulty  in  construing  satis&ctorily  the  proviso 
in  question,  and  in  extracting  from  it  practical  rules  for  its  ad- 
ministration. I  have  been  Compelled  k>  attempt  this  task  amidst 
the  pressure  of  other  business;  but  the  above  remarks  embrace 
all  the  questions  submitted,  and  afibrd  whatever  assistance  mj 
hasty  opinions  can  contribute  to  their  proper  decision. 

I  have  the  honor  to  be,  very  req^tfully,  yours,  &o., 

J.  J.  CRITTENDEN. 

Bon.  Thomas  Ewing,    . 

Secretary  of  the  TVeasiartf. 

P.  S. — ^I  return  with  this  the  letter  of  Mr.  Hoffman. 


ATTESTATION  AND  SEALING  OP  LAND  PATENTS. 

The  countersignature  of  the  recorder  of  land  paUnts,  and  sea]  of  the  oflfee 
thereto  attached,  constitute  a  sufficient  authentication  of  a  patent  for  land. 

Attornbt  General's  Ofticb, 

AprU  10, 1841. 
Sir:  I  have  examined  and  considered  the  statements  and 
questions  propounded  by  the  Commissioner  of  (he  General 
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Land  Office  in  bis  letter  to  you  of  th^  8th  instant,  and  which 
yon  have  referred  to  me  for  my  optaion. 

The  letter  of  the  Commissioner  contains  a  statement  of  the 
legislation  of  Congress,  and  the  practice  of  his  office  in  relation 
to  the  subject  of  his  inquiries,  wd  concludes  with  tlie  follow- 
ing questions:  ^*  1st;  Is  it  necessary  for  the  recorder,  after  the 
annexation  of  his  countersignature  and  the  seal  of  the  office  tp 
Ittid  patents,  to  again  oectify  and,.affix  the  seal  of  said  office  to 
the  same?  2d«  If  so,  to  what  facte  or  statements  ought  he  so 
to  certify  and  affix  the  seal — that  is  to  say^  what  shall,  be  the 
form  of  the  additional  certificate?'' 

My  opinion  is,  that,  after  the  recorder's  annexation  of  his 
eountersignatore  and  the  seal  of  the  office  to  land  patents,  it  is 
not  necessary  for  him  again  to  certify  and  affix  the  seal  of  said 
office  to  Che  same.  So  far  as  his  official  agency  is  concerned, 
the  seal  of  the  office  which  he  is  required  to  affix,  .and  his 
<^oantefsigning,  is  all  chat  is  requisite,  under  the  law,  to  the 
validity  or  authenticity  of  ^patents  for  land^  His  countersign- 
ing in  effect  attests  and  certifies  their  due  execution  and  au- 
thenticity, and  no  additional  certificate  from  him  pan  b^  neces- 
sary. My  answer  to  the  first  question  beii?g  in  the  negative, 
it  becomes  unnecessary-  to  take  any  further  notice  of  the  sec- 
ond ♦ 

I  have  the  honor  Co  be,  with^reat  respect,  yours,  ^., 

/•  J.  CRITTENDEN, 

Hon.  TpoMAS  EwcNo, 

SBcreiary  of  the  Treasury, 


COURTS-MARTIAL-SENTENCE  OF  LIBUTEU^Alfr  WHXTNET. 

The  sentence  pronounced  by  the  courtrmartial  in  the  case  of  Lieutenant  Whit- 
ney is  not  illegal  nor  unconstitutional,  but  it  is,  under  the  circumstances,  severe 
and  harsh. 

Attornev  Genrral'b  Oftice, 

Jum  1,  1841. 
StR :  By  your  letter  of  the  13th  oi  Mftrch  last,  there  was  re- 
ferred to  me  the  letter  of  Louis  P.  Whitney,  late  a  lieutenant 
in  the  marine  corps,  &c.,  applying  for  restoration  to  his  rank 
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in  the  said  corps^  tagetber  with  the  proceedings  of  the  comt- 
martial  by  which  be  was  tried,  convicted,  and  sentenced  to  be 
cashiered  y  for  my  opinio»  whether  the  objection  niged  by  him 
as  to  their  illegality  and  nnconstitationatity  is  welt  founded. 

I  have  examined  the  proceedings  of  the  comtmartia),  and 
considered  the  objections  of  Lieutenant  Whimey.  However 
objectionaUe  or  erroneous  it  may  be  in  other  respects,  the  sen* 
tence  of  the  court  does  not  appear  lo  me  to  conflict  with  that 
provision  of  the  constitution  which  declares  thatexccsttve  fines 
shall  not  be  imposed^  nor  cmet  and  unusual  punishment  in- 
flicted; and  I  am,  therefore,  of  opinion  that  the  objection  made 
by  Lieutenant  Whitney,  on  the  ground  of  the  supposed  uncon- 
stitutionality of  the  sentence^  is  not  well  founded.  As  to  aH 
the  other  objections  urged  by  him,  it  is  my  opinion  that  they 
present  questions  proper  for  decision  in  the  Naval  Department 
only.  Having,  however,  upon  your  reference,  found  it  neces- 
sary to  examine  the  whole  nase,  I  hope  lo  be  excused  for  say- 
ing that  the  s^itence  against  lieytenant  Whituiey  appears  te 
me  to  be  severe  and  harsh.  It  is  by  no  means  clear  or  certain 
that  he  meditated  any  fraud  in  the  little  pecuniary  transactions 
which  form  the  basis  of  the  charges  against  him,  or  that  they 
might  not  have  been  fairly  regarded  as  the  thoughtless  impro- 
prieties of  a  necessitous  young  man.  Upon  the  whole,  it 
seems  to  me  that  the  milder  punisbmeDt  of  reprimand  or  sus- 
pension would  have  fully  satisfied  the  most  rigorous  demands 
of  justice.  My  absence  from  the  city  has  occasioned  the  leng 
delay  of  this  reply  to  your  letter  of  the  13th  of  March  last. 
I  am,  sir,  very  respectfully,  3rours,  &c., 

J.  J.  CRITTENDEN- 

Hon.  Gbobck  £.  Badqbr, 

Secretary  of  the  Navy^ 


irOK-PERFORMANCE  OP  A  CONTRACT  FOR  RATICSKS  EXCUSED. 

Neglect  of  the  officers  and  agents  of  gorernment  to  giye  a  contractor  for  rations, 
to  be  furnished  the  Credc  Indians » due  notice  of  an  une^cpected*  large  namber 
of  them  to  be  remoTed,  and  supplied  with  rations  at  an  unseasonable  period 
of  the  year,  is  sufficient  to  excuse  the  non-performance  of  the  contract^  and  t» 
protect  the  contiaclec  from  damages. 
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Payment  for.  rations  fonuahed  before  the  contract  was  abandoned  by  the  coo- 
tractor,  ou^ht  not  to  be  withheld  by  the  gorernment  on  account  of  such  non- 
performance. 

Office  of  the  Attobnet  General^ 

June  8, 18il. 
.  Snt:  I  have  had  the  honor  to  receire  your  letter  of  the  29lh 
day  of  the  laat  month,  referring  to  me,  for  my  opinion,  a  ques* 
tion  relative  to  a  claim  asserted  by  the  representatives  of  Sam- 
uel Mackay,  deceased,  against  the  United  States.  Tour  letter 
does  not  contain  any  statement  of  the  facts  of  the  case,  nor  does 
it  propound  any  specific  question,  but  refers  for  both  to  a  com« 
munication  on  the  subject  ftom  R.  S.  Cbze,  esq.,  which  was 
sent  to  me  with  your  letter.  From  that  communication,  I  leam 
that  Samuel  Ifackay  was  a  contractor  with  government  for  fur- 
nishing, during  a  certain  period,  at  a  stipulated  price,  and  at 
stipulated  places,  whatever  amount  or  number  of  rations  might 
be  required  for  the  Creek  ,  Indians  in  the  course  of  their  le* 
moval  from  the  west  to  the  country  assigned  them^n  the  east 
side  of  the  Mississippi  river;  that,  under  this  contract,  he  did 
furnish  482,848  rations,  and  was  paid  for  them;  that  he  after* 
wards  ftimished  the  additional  number  of  175,986,  and  then 
abandoned  his  contract,  being  unable  to  complete  its  perform- 
ance, by  famishing  the  further  supply  of  rations  that  was  re- 
quired. 

On  this  state  of  the  case,  the  government  withheld  payment 
for  the  175,985  rations  in  consequence  of,  or  as  an  indemnity 
for,  Mackay's  breach  of  contract;  Vrhilst  he  insists  on  payment, 
for  the  rations  delivered  by  him,  and  contends  that  his  failure 
to  complete  the  performance  of  his  contract  stands  excused,  if 
not  justified,  by  the  circumstances  of  the  case,  and  the  neglect 
of  the  officers  and  agents  of  the  government  to  give  him  due 
notice  of  an  unexpectedly  large  number  of  those  Indians  that 
were' removed  at  an  unseasonable  time  of  the  year.  And  this 
is  the  controversy  and  question  between  the  government  and 
the  representatives  of  Mackay,  which  I  understand  to  be  sub- 
mitted to  me.  I  do  not  think  it  necessary  to  inquire  or  decide 
whether  Mackay  could,  according  to  strict  rules  of  law,  have 
defended  sudbessfuUy  any  suit  that  might  have  been  brought 
against  him  for  his  failure  in  the  performance  of  his  contract. 
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In  such  a  suit  he  might  possibly  have  been  found  guilty  of  a 
/technical  breach  of  contract,  and  subjected  to  nominal  dam- 
ages. But,  in  my  opinion,  the  circumstances  of  the  case,  and 
especially  the  neglect  to  give  him  that. notice  so  essential  to 
the  nature  of  his  engagements,  and  to  which  he  was  entitled 
by  the  regulations  of  your  department,  are  sufficient  to  excuse 
bis  non-performance  of  his  contract,  and  to  protect  him,  upon 
every  just  and  equitable  consideration,  from  damage  for  thai 
cause.  If  this  opnion  be  correct,  it  follows  that  the  govern* 
ment  ought  now  to  pay  for  the  rations  that  w^re  actually  de« 
livered  by  Mackay,  if  that  payment  has  been  withheld  on  no 
other  ground  than  the  supposed  right  of  the  government  to 
have  damages  from  him  for  the  breach  of  contract  with  which 
he  has  been  charged.  I  desire  the  Secretary  of  War  to  observe^ 
that  I  regard  his  letter  as  recognising  the  statement  of  facts  con- 
tained in  Mr.  Coxe's  communication;  and  that  in  all  that  I  have 
here  said,  I  have  proceeded  upon  the  assumption  of  its  correct- 
ness without  charging  myself  with  any  investigation  as  to  facts. 
I  will  take  leave  to  add,  that  it  is  no  part  of  my  official  duty, 
upon  such  references  as  the  present,  to  investigate  or  search  out 
facts,  but  to  give  my  advice  and  opinion  upon  stated  ca&es  and 
questions  of  law. 

Very  respectfully,  yours, 

J.  J.  CRITTENDEN. 

Hon.  John  Bell, 

Secretary  (f  War. 


FAYMENT  OF  LOSTT  TREASURY  NOTES. 

The  first  section  of  the  act  of  4th  February,  1819,  entitled  "An  act  to  authorize 
the  payment  in  certain  cases,  on  aoeount  of  treasury  notes  which  have  been 
lost  or  destroyed^"  appties  to  notes  issued  from  1837  to  1841,  iochisive. 

Attorney  General's  Office, 

June  ]2,lMl. 

Sir:  I  have  this  moment  received  your  lettet  of  this  day, 
and  to  the  question  it  propounds  I  answer  that,  in  my  opinion^ 
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the  first  section  of  the  act  of  the  4th  Febraarjr,  1819,  entitled 
<^An  act  to  authorize  the  payment,  in  certain  cases,  on  account 
of  treasury  notes  which  have  been  lost  or  destroyed,"  does  ap« 
ply  to  treasury  noted  issued  under  acts  of  Congress  during  the 
years  1837,  '38,  '89,  '40,  and  41,  and  which  have  been  lost 
or  destroyed;  and  that  the  owner  of  such  lost  or  destroyed  notes 
is  entitled  to  the  relief  provided  by  that  act,  as  though  said 
not^  bad  been  issued  prior  to  the  passage  thereof. 
Very  respectfully,  yours,  dtc, 

J.  J.  CRITTENDEN. 

Hon.  T.  EwiNo, 

Secretary  of  the  Treasury* 


POWER  OP  SECRETARY  OF  THE  TREASURY  CONCERNING  CER- 
TAIN EAST  FLORIDA  CLAIMS. 

The  Secretary  of  the  Treasury  may  examine  into  all  the  facte  and  cireumstancef 
which  constitute  the  grounds  upon  which  a  judgment  for  losses  has  been  ren- 
dered >  and  determine,  upon  the  whole  case,  whether  the  decision  of  the  judge 
is  just. 

The  decision  of  the  judge  in  sueh  a  case  is  not  analogous  to  the  award  of  an  ar« 
bitrator;  and  if  it  were,  the  United  States  have  not  agreed  to  be  bound  by  it. 

The  law  has  conferred  upon  the  Secretary  of,  the  Treasury  in  such  cases  a 
jurisdiction  as  plenary  to  decide  upon  the  whole  case,  as  upon  the  judge  him- 
self. 

The  Secretary  of  the  Treasury,  however,  has  no  I^gal  power  to  re-commit  a  eas« 
to  a  judge  for  are-adjudication. 

Interest  on  claims  for  losses  occasioned  by  troops  in  the  service  of  the  United 
States  is  not  allowable,  unless  the  same  shall  be  expressly  provided  for  in  the 
act  of  Congress  under  which  the  chum  is  authorized  to  be  paid. 

Office  of  the  Attorney  General, 

^116  17, 1841. 

Sir:  I  have  received  and  examined  the  letter  addressed  to 
you  by  the  Solicitor  of  the  Treasury,  under  date  of  the  3d  in* 
stant,  with  your  endorsement  thereon,  referring  to  me  for  my 
advice  and  opinion  ceirtain  points  of  law  relating  to  the  case  or 
claim  of  Wood's  administrator  against  the  United  States. 

Fernando  Wood  as  administrator  of  John  Wood,  and  in  right 
of  his  intestate,  claims  from  the  United  States,  under  one  of 
the  provisions  of  the  treaty  of  the  22d  of  February,  1819,  be- 
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tween  the  government  of  the  United  States  and  Spain,  satis- 
ftction  for  injuries  alleged  to  have  been  suffered  by  his  intes- 
tate, in  the  destruction  of  his  property  by  the  operations  of  the 
American  army  in  the  year  1812.  or  1813.  In  pursuance  of 
the  act  of  Congress  of  the  36th  of  June,  1834,  entitled  <' An 
act  for  the  relief  of  certain  inhabitants  of  East  Florida,"  that 
claim  was  examined  and  adjudged  by  the  judge  of  the  superior 
court  of  St.  Augustine,  who  decided  in  &vor  of  the  claimant 
for  a  large  amount — namely,  for  the  sum  of  $39,250,  with  in- 
terest thereon  at  the  rate  of  five  per  cent,  per  annum,  from  the 
10th  of  May,  1813,  till  paid.  This  decision  was  made  on  the 
26th  of  November,  1840^  and  subsequently,  on  the  22d  of 
December,  1840,  the  judge,  by  an  endorsement  on  the  record^ 
then  made  up  and  prepared  for  the  Treasury  Department, 
stated  that  he  was  satisfied  (by  evidence  since  discovered) 
that  a  sum  much  too  large  had  been  allowed  the  claimant; 
and  that  so  far  as  he  could  do  it,  he  thereby  corrected  the  error 
and  reduced  the  sum  allowed  to  $24,260,  with  interest  as  afore- 
said. 

This  brief  sketch  of  the  case  is  made  merely  for  the  purpose 
of  showing  the  application  of  the  two  questions  submitted  to 
me,  and  which  are  as  follows^  to  wit:  1st.  How  far  the  power 
vested  in  the  Secretary  of  the  Treasury  to  review  the  decree  or 
award  of  the  judge  authorizes  him  to  go  in  recommitting,  set- 
ting asidO)  or  modifying  such  award  or  decree?  2d.  Whether 
the  award  of  interest  on  the  amount  of  damages  (which  our 
government  has  hitherto  refused  to  pay)  is  rightly  made;  or,  in 
other  words,  are  the  United  States  bouod  to  pay  interest  on  the 
damages  awarded  in  these  cases  when  it  has  been  awarded  ? 
The  learned  and  able  argument  that  has  been  filed  on  behalf 
of  the  claimant,  takes  a  much  wider  and  more  enlarged  view 
than  these  questions  present,  and  embraees  a  full  discussion  of 
the  &cts  as  well  as  the  law  of  the  case.  The  law  has  not 
intrusted  or  confided  to  me  the  investigation  of  evidence  and 
the  finding  of  &cts  in  such  cases.  My  official  duty  is  limited 
to  give  advice  and  opinions  on  matters  of  law;  and  to  this 
duty  I  shall  confine  myself  in  answering  the  questions  you 
have  referred  to  me. 

The  act  of  the  26th  of  June^  1834,  under  which  this  claim 
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is  pursued  y  seems  to  me  to  answer  yotit  first  question  in  terms 
so  unequivocal  as  to  leave  but  little  room  for  doubt  or  argu* 
ment.  By  it  the  Secretary  of  the  Treasury  is  authorized  and 
directed  in  this  and  like  cases  to  pay  the  amount  awarded  by 
the  judge^  in  all  cases  where  the  decisions  of  said  judge  shall 
be  deemed  by  him  <'to  be  just."  It  is  most  evident  that  the 
Secretary  cannot^  without  a  full  examination  df  the  case^  be 
prepared  to  determine  whether  or  not  the  decisions  of  the 
judge  be  just;  and  it  .must  therefore  fiillowjas  equally  evident, 
that  it  is  his  right  and  duty  to  make  such  full  examination 
and  to  determine,  upon  the  whole  case  of  law  and  fact,  whether 
the  decision  of  the  judge  be  just.  It  is  inconsistent  to  suppose 
that  the  Secretary,  who  is  expressly  required  to  determine 
whether  the  decisions  of  the  judge  be  just,  shonid  neverthe- 
less be  bound  and  controlled  in  his  judgment  by  that  very 
decision  upon  the  justice  of  which  he  was  to  determine. 
There  is  nothing  in  the  act  from  which  it  can  be  inferred  that 
the  decision  of  tfie  judge  was  intended  to  have  any  technical 
or  other  effect  or  control  over  the  judgment  of  the  Secretary: 
on  the  contrary,  such  an  interpretatioa  would  be  subversive  of 
the  object  and  policy  of  the  act,  which  in  this  particular  was 
obviously  to  guard  the  treasury  by  requiring  the  free  and  inde- 
pendent  concurrence  of  both  the  judge  and  the  Secretary  in 
&vor  of  these  claims,  as  the  combined  and  only  sanctk>n  thai 
should  authorize  their  payment.  It  has  been  urged  on  the 
part  of  the  claimant  that  the  decision  of  the  judge  is  to  be 
considered  as  an  award  of  an  arbitrator  or  arbitrators,  and  that 
the  Secretary  is  precluded  from  all  invcistigation  in  relation  to 
it,  and  is  bound  by  it,  unless  it  be  impeached  on  some  ground 
of  fraud  or  corruption  in  the  judge.  This  proposit;ion  is  mani- 
festly at  variance  with  the  express  purpose  and  intent  of  the 
act  of  Congress.  That  act  requires  the  Secretary  to  deter- 
mine  whethfer  the  decisiori  of  the  judge  "be  just,"  while  the 
proposition  contended  for  precludes  altogether  that  inquiry, 
and  turns  the  Secretary  aside  to  some  impeachment  of  the 
motives  and  conduct  of  the  judge.  It  is  needless  to  argue 
further  to  show  that  there  is  nothing  in  the  proceedings  au- 
thorizedJby  the  act  of  Congress — nothing  in  the  decision,  that 
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can  be  justly  r^arded  as  assimilated  or  analogous  to  a  submis- 
sion to  arbitration,  and  an  award  founded  thereon.  But  if  the 
act  of  Congress  could  be  regarded  as  bearing  any- resemblance 
to  a  submission  to  arbitration^  then  it  is  clear  from  the  t^rms  of 
the  act  that  the  Uni|6d  States  did  not  agree  to  be  bound  by 
the  decision  of  a  single  arbitrator;  and  that  the  Secretary  of 
the  Treasury  is  just  as  much  of  an  arbitrator  as  the  judge  of 
the  superior  court  of  St.  Augustine^  and  his  concurrence  as 
essential  to  the  making  and  validity  of  any  award  |)y  them. 

To  proceed  at  once  to  a  direct  answer  to  your  first  question, 
my  opmion  is  that  the  Secretary  of  the  Treasury  is  not  to  act 
by  '^  setting  aside  or  modifying, '^  in  terms,  the  award  or  decree 
of  the  judge;  but  that  the  Secretary  is  invested  with  a  juris- 
diction as  plenary  to  decide  upon  the  whole  case  as  the  judge 
himself;  and  tiiat  in  his  revision  and  decisioo  thereof,  he  ought 
to  decide  according  to  his  judgment  of  the  justice  of  the  case, 
uncontrolled  by  the  previous  decision  of  the  judge;  and^hat 
the  decision  of  the  judge,  in  its  effects,  is  set  aside  on  modified 
just  to  the  extent  of  the  disagreement  or  concurrence  therein 
of  the  Secretary..  The  Secretary  has  no  authority,  strictly 
speaking,  to  '< recommit" — that  is,  to  make  any  order  for  re- 
oommitting-^that  would  be  legally  binding  on  the  judge,  and 
constrain  him  to  open  the  case  for  new  proceedings  and  read-^ 
judications  before  him.  The  Secretary  and  the  judge  are  inde- 
pendent of  each  other  in  the  discharge  of  the  respective  duties 
assigned  them  by  the  act  of  Congress.  The  Secretary  can 
send  no  mandate  to  the  judge.  But  still  it  would  appear  to 
pie  to  be  consistent  with  the  equitable  purposes  of  that  act, 
for  the  Secretary,  where,  firom  the  imperfect  preparation  of  the 
case,  he  finds  himself  unable  to  concur  in  the  decision  of  the 
judge,  to  recommend  such  further  proceedings  and  ezancuna- 
.tions  before  the  judge  as  the  equity  and'  justice  of  the  case 
may  seem  to  him  to  require.  This  recommendation  would, 
no  doubt,  be  persuasive  with  the  judge  to  re-opeu  the  case, 
upon  the  application  of  the  claimant,  and  in  this  way  only 
can  the  Secretary  aid  a  claiihant  in  obtaining  a  re-investiga- 
tion of  his  claim. 

In  respect  to  your  second  question,  it  appears  to  me  unneces- 
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sary  to  go  into  the  general  question  of  interest,  or  the  liability 
or  oli)Iigatiou  of  government. to  pay  it.  In  this  instance,  the 
single  in<)airy  is  not  whether  interest  onght,  in  justice,  or  on 
any  principle  of  analogy,  to  be  allowed;  but  whetfier  the  judge 
has  been  invested  with  any  authority* to  award  it.  And  this 
depends  upon  the  proper  construction  of  the  act  of  Congress  of 
the  2$th  of  June,  1834.  His  whole  and  sole  authority  is  de- 
rived from  that  a<^t;  it  is  the  standard  by  which  his  jurisdiction 
must  be  measured  and  limited.  WimA  is  itt  By  the  term^  of 
the  act  he  is  ^<  authorized  ta  receive  and  examine  and  adjudge 
all  cases  of  claims  for  losses  occasioned  by  the  troops"  in  the 
service  <>f  the  United  States  in  1812  and  1813. .  Interest  on  the 
amount  of  such  ^^  losses"  is  certainly  a  th^ng  very  distinguish- 
able and  different  from  the  <^  losses"  themselves.  It  may  be 
that  justice  would  have  required  in  this  case  the  allowance  of 
interest,  as  well  as  of  the  principal  that  was  lost.  But  Con- 
gr^s  alone  was  competent  to  determine  the  extent  of  its  obli- 
gations, and  to  give  or  withhold  authority  for  the  allowance  of 
the  principal;  that  is,  the  value  of  the  property  lost,  with  or 
without  interest.  The  whole  subject  was  before  them  for  con- 
sideration and  legislation ;  and  the  question  of  interest  was  as 
important  in  amount  as  the  principal.  Th^  did  legislate  and 
provide  for  the  liquidation  and  payment  of  claims  for  losses, 
but  made  no.  provision  for  any  claims^  of  interest.  The  infer- 
ence, to  my  mind,  is  irresistible,  that  they  did  not  intend  to 
authorize  the  allowance  of  interest.  It  is  confidently  believed, 
that  in  all  the  numerous  acts  of  Congress  for  the  liquidation 
and  settlement  of  claims  against  the  government,  there  is  no 
instance  in  which  interest  has  ever  been  flowed,  except  only 
where  those  acts  have  expressly  directed  or  authorized  its  allow- 
ance. 

I  feel  myself  constrained,  therefore,  to  entertain  the  opinion 
that,  so  far  as  relates  to  the  allowance  of  interest,  the  decision 
of  the  judge  is  unwarranted  anSi  erroneous.  ^ 

Yours,  &c., 

J.  J.  CRITTENDEN. 

Hon.  T.  EwiNG, 

Secretary  of  the  Treasury. 
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TO  WHOM  A  MEDAL  MAY  BE  DELIVERED. 

Where  a  medal  was  ordered  to  be  struck,  and,  before  the  resolution  of  Congress 
had  beei.  executed,  the  individual  for  whom  it  was  intended  died,  it  was  deemed 
proper  that  ft  should  be  struck  and  delivered  to  the  decedent's  son  &nd  admia- 
istrator. 

Attorney  General's  Office , 

June  22, 18il. 
Sir:  I  have  had  the  honor  to  receive  your  note  of  the  2l8t 
instant,  and^  in  aoswer  to  the  inquiry  it  contains,  have  only  to 
state,  that  Morgan  Neville  being  dead,  the  medal  directed  by 
the  act  of  Congress  of  July  2,  l^ti^  to  be  struck  and  delivered 
to  him,  may  be  legally  delivered  to  his  eldest  son^  who  is  also 
his  administrator. 

Very  respectfliUy,  yours,  &c., 

J.  J.  CRITTENDEN. 
Hon.  John  Bell, 

Secretary  of  War. 


THB  RETURNS  OF  POSTMASTTERS. 

A  proviso  touching  the  dutiee  of  postmasters  to  make  returns  of  emdameiifli 
received  fron^  boxes,  contained  in  a  general  appropriation  bill,  to  take  effect  at 
the  commencement  of  a  fiscal  year  then  future,  is  to  be  considered  as  having 
effect  from  the  date  of  its  passage. 

Office  op  the  Attorxey  General, 

/ii/yll,  1841. 
Sir:  I  have  had  the  honor  to  receive  your  letter  of  the  9th 
instant,  in  which,  after  reciting  from  the  act  of  the  3d  of  March 
last,  making  appropriations  for  the  civil  and  diplomatic  expenses 
of  government,  the  proviso  requiring  postmasters  to  make  re- 
turns of  all  emoluments  receive^  from  boxes,  d&c,  you  proceed 
to  say:  <<  As  this  proviso  is  appended  to  the  appropriation  of 
^1 ,060,000  for  compensation  of  postmasters,  which  does  not 
itself  take  effect  except  from  the  1st  of  July,  1841,  when  our 
fiscal  year  begins,  a  doubt  has  arisen  whether  it  should  be  con- 
sidered  as  operating  from  the  passage  of  the  act,  or  only  fiom 
the  time  at  which  the  appropriation  commences.    Therefore,  I 
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respectfully  ask  your  opinion  of  the  construction  of  the  lav  in 
Ae  matter  here  presented." 

My  impression  is,  that  the  pmviso  in  question  must  he  con- 
sideied  as  taking  effect  from  the  passage  of  the  act  of  which  it 
forms  a  p&rt.  Some  doubt  may  be  cast  on  the  subject  by  the 
^ts  you  have  slated  in  the  paragraph  quoted  from  your  letter, 
and  by  |he  peculiar  phraseology  ol  part  of  the  proviso;  but  it 
still  seems  to  me  that  these  circumstances  will  not  warrant  you 
in  postponing,  by  construction,  the  operation  of  the  proviso, 
against  the  general  rule  that  acts  of  Congress  are  to  be  under* 
stood  as  taking  effect  from  their  passage.  There  should  be  no 
departure  firota  that  rule,  except  in  a  clear  case;  and  that  excep- 
tien  does  not  appear  to  be  sufficiently  made  out  in  this  instance. 
Very  respectfully,  yours,  Jfcc., 

J.  J,  ORITTENDEN. 

Hon.  F.  GaANGBR, 

Postmaster  Oensrcd. 


THE  CASE  OF  LIEUTENANT  DRAKE. 

A  lieutenant  haying  written  a  letter  to  the  Secretary  of  War,  which,  though  not 
intended  as  such,  was  eonsidered  a  resignation  bjr  thai  department,  and  the 
writer  accordingly  dropped  from  the  roUe,  hut  afterwards  restored  by  the 
President  to  his  station  ^nd  rank,  is  entitled  to  be  paid  as  lieutenant  during  the 
tame  he  was  kept  out  of  the  sendee. 

Office  op  the  Attornet  GsmsRAL, 

jySfl2,1841. 

Sir:  Your  letter  of  the  3<Hh  of  the  last  month,  concerning 
the  case  of  Lieutenant  A.  Draine,  ^as  duly  receiired,  together 
with  the  papers  that  accompanied  it,  and  which  are  returned 
herewith.  In  the  year  1835  Mr.  Drane,  being  then  a  lieuten- 
ant, was  struck  from  the  rolls  of  the  army,  arid  put  out  of  ser- 
vice by  the  proper  authorities  of  the  War  Department:  This 
pioceeding  against  him  was  founded  on  a  letter  of  his  to  the 
Secretary  of  War,  which  was  interpreted  into  a  resignation. 
Drane  denied  the  interpretation  of  his  letter,  protested  against 
his  exclusion,  from  the  army,  and  appealed  successively  to 
Presidents  Jackson  and  Yan  Buren  for  redress;  but  the  deci- 
Vol.  ni— 41 
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sion  against  him  was  adhered  to,  and  he  continued  thus  ex- 
cluded from  the  service,  till  President  Tyler,  lately,  in  pursu- 
ance of  the  finding  and  recommendation  of  a  board  of  officers, 
who  reported  that  **  he  was  put  out  of  service  against  his  con- 
sent, without  trial,  and  without  having  committed  any  militarj 
ofience,"  ordered  him  <<  to  be  restored  to  the  army,  with  the 
rank  and  station  which  he  would  have  held,  had  he  not  been 
dropped  from  the  rolls,  on  the  hs^pening  of  the  first  vacancy 
of  the  appropriate  grade  in  the  5lh  infantry,  his  former  regi- 
ment." 

In  reference  to  this  stat^  of  case,  yon  are  pleased  to  desire 
my  opinion,  <<  Whether,  on  hi3  restoration  to  the  army,  Mr. 
Drane  will  be  entitled  to  arrearages  of  pay  and  emoluments  for 
the  period  he  will  have  been  out  of  service,  or  whether  he 
should  now  be  paid  such  portion  thereof  as  may  have  accrued; 
andif  so,  whatis  the  rank  to  the  pay  and  emoluments  of  which 
he  will  be,  or  is  now,  entitled?"  The  order  of  the  President 
may  be  fairly  construed  as  disapproving  and  virtually  annul- 
ling the  decision  or  act  by  which  Mr.  Drane  was  put  out  of 
service.  Mr.  Drane  was  a  lieutenant.  He  has  never  been 
promoted.  The  order  for  his  restoration  refers  to  a  future  va* 
caucy  in  some  appropriate,  and,  as  we  may  suppose,  higher 
grade;  but  for  the  present  it  confers  no  new  grade  or  rank. 
He  must  therefore  be  regarded  still  as  a  lieutenant;  and  if  en- 
titled to  be  paid  for  the  period  he  was  out  of  service,  it  can  only 
be  according  to  that  rank.  If  his  legal  right  to  any  such  com* 
pensatiou  was  an  original  question,  I  should,  perhaps,  entertain 
great  doubts  about  it.  But  the  uniform  usage  in  similar  cases 
has  been,  as  I  understand,  to  allow  compensation;  and  I  am 
unwilling  to  disturb  what  the  experience  and  wisdom  of  the 
past  have  practically  settled.  That  usage  seems  to  me  not  to 
be  unreasonable.  And  I  follow  it  the  more  readily  in  this  in- 
stance, because  it  furnishes  some  measure  of  redress  to  an 
injured  citizen.  With  these  remarks,  I  proceed  to  a  brief  but 
more  specific  answer  to  your  questions. 

My  opinion  is  that  Lieutenant  Drane  is  entitled  to  be  paid  for 
the  period  he  has  been  kept  out  of  service,  and  that  he  has  a 
right  to  be  paid  all  arrearages  that  have  accrued,  but  that  he  is 
entitled  to  be  paid  according  to  the  rank  only  that  be  held  at 
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<he  tine  he  was  put  out  of  service.    The  same  right  and  meas- 
ure of  compensatien  will  of  course  apply  to  all  future  time  that 
may  elapse  before  his  actual  restoradoa.  to  the  army. 
Very  respectfully,  yours,  <kc., 

J.  J.  CRITTENDEN. 

Hon.  John  Bell, 

Secretmryqf  Wmr^ 


MARSHALS  TO  HESPECT  INJtJNCTlONS. 

The  4isiriot  marshal  of  the  Ujiited  States  should  obey  an.  injuacUon  issued 
against  him  by  the  superior  court  of  a  Territory^ 

OFFECfi  or  TH1£  ATTORNEY  GENERAL, 

/ufy  16,  1841. 

Sir:  From  yom  letter  of  the  l3th  instant,  and  the  papers 
^vhich  accompanied  it,  it  appears  that  under  the  provisions  of 
4he  act  of  March^  1807,  instructions  were  given,  through  your 
department,  by  direcrion  of  the  President,  for  the  removsJ  of 
intruders  ftom  certain  public  lands  at  St,  Augustine,  reserved 
for  military  purposes;  and  that  the  miarshal  of  that  district,  on 
proceeding  to  execute  those  iirstructions,  had  been  served  with 
a.writ  of  injunction  issued  out  of  the  superior  court  of  the  Ter- 
dtory  of  Ploiida>>  upon  the  appAicatioo  and  complaint  of  indi- 
¥iduals  occupying  and  claiming  portions  of  the  same  lands. 
You  are  pleased  to  request  my  opinion  '^  as  to  what  extent  the 
marshal  is  legally  bound  to  defer  the  execution  of  the  orders . 
above  meattpued,  while  the  injunction  remains  in  force." 

Thai  court  that  granted  this  injunction  had  competent  juris- 
diction,  and  that  alone  is  sufficient  to  entitle  its  process  to  obe- 
dience^ The  court  may,  in  this  instance,  have  erred  in  the 
exercise  of  its  jurisdiction,  but  the  marshal  is  not  judge  of 
th«t.  White  the  writ  of  injunction  remains  in  force,  hQ  is 
legally  behind  to  obey  it,  and  to  desist  from  the  execution  of 
the  orders  above  mentioned,, exactly  to  the  extent  iand  require- 
ment of  that  writ.  It  is  scarcely  necessary  to  add  that  the  in- 
junction legally  restrains  the  marshal  only  to  the  extent  which 
it  describes  and  specifiies;  and  that  as  to  all  the  lands  embraced 
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in  the  President's  orders  and  not  in  the  injtuiction^  it  is  the 
doty  of  the  marshal  to  ezecate  those  ordeis. 
V^  respeetfttllyy  yours,  &c.> 

J.  J.  CRITTENDEN. 

Hon.  JobnBexx, 

Secretary  of  War. 


CONCERNING  PATENTS  FOR  CREEK  RESERVE  LANDS. 

Patents  for  resenre  lands  under  the  Creek  trteiy  of  1880  are  to  be  issaed  to  par* 
chasers,  owners,  assignees,  or  transferees;  and  claimants  moot  show  them- 
selves  to  be  within  the  deMsripcton  of  persons  entitled,  by  exMbiling  anthcntic 
evidence  of  the  fact. 

The  transfer  to  the  claimant,  in  this  case^  by  the  attomeynn-fiict  of  the  Colum- 
bus Land  Company,  unaccompanied  with  evidence  of  the  tide  of  said  compa- 
ny ,  is  not  soilicient  to  authorize  the  issuing  of  a  potent  to  him. 

But  a  succession  of  assignments  endorsed  on  Ae  original  deed,  if  aecompaiiieif 
with  satisfactory  proof  of  genuineness  and  ftimess,  is  sufficient  to  authorise 
the  issuing  of  a  patent. 

Transfers  ^nd  assignments  by  agents  of  a  land  company ,  acting  within  the  seope 
oi  their  anthority,  tq-e  valid;  yet^before  the  Conmnssioner  of  the  Land  OiBce 
gives  effect  to  them,  he  should  have  satisiactory  proof  thai  each  agents  have 
acted  within  the  compass  of  their  authority. 

Office  of^  the  Attorhsy  General, 

.^26,1841. 

Sir:  You  haye  been  pleased  to  refer  to  me,  fer  my  opinion 
thereon,  a  statement  of  certain  cases  and  qnestioBS  enckwed  lo 
you  by  the  Commissioner  of  the  General  Land  Ofllce  in  his 
letter  of  the  18th  of*  June  last.  That  statement  is  as  fellow^, 
to  wit:  <'  Application  has  been  made  to  the  General  Land  Office 
for  a  patent  in  favor  of  James  Abercrombie,  as  assignee,  for 
the  east  half  of  section  twenty-nine,  township  twelve,  range 
twenty-nine — a  reserve  under  the  Creek  treaty  of  1832,  under 
a  deed,  approved  by  the  President,  (0  Efi  8.  Shorter  and  John 
S.  Scott,  accompanied  by  a  transfer  to  said  Abercfombie,  firom 
the  attorney-in-fact  of  the  Columbus  Land  Company,  on  the 
ground  that  the  said  tract  is  the  ploperty  of  that  company.'^ 
The  papers  which  have  been  submitted  to  show  the  proprietor* 
ship  of  said  company  are — ^F*rj/,a  sworn  abstract  by  A.  Iverson, 
a  member  of  the  company,  from  the  books  of  that  company,  of 
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tbe  Creek  Indian  looatkinsi which  were  purchased  for  said  com- 
pany by  its  various  agents,  and  r^tumad  by  them  to  said  com- 
pany and  entered  on  the  register  of  said  company,  and  which 
have  beeo.sold  or  otherwise  disposed  of  by  said  company,  ac- 
companicfd  by  his  affidavit  that  the  said  company  furnished  the 
funds  with  which  said  ianda  were  purchased,  d&q.  Second^  a 
sworn  copy  ol  the  articles  of  agreement  between  the  members 
of  the  company,  in  which  it  is  provided  that  <^  when  the  pur- 
chases are,  from  time  to  time,  made,  the  disposition  of  the  lands 
shall  be  made  by  the  direction  of  a  majority,''  d6c.  Thirdy  a 
power  of  attamey,  ftom  a  majority  of  the  members  of  the  com- 
pany, to  A.  Jverson,  to  make,  execute,  and  deliver  transfers  or 
assignmentis  of  all  contracts  purchased  by  or  for  said  Columbus 
Land  Company,  and  certified  to  Eli  S.  Shorter;  and  John  S. 
Scott,  W.  N.  Percy  &  Co.,  Robert  3.  Hardeway,  ageqt,  &c., 
S.  Grantiand  &  Co^,  and  which  have  been  sold  by  said  com- 
pany, or  divided  amongst  the  various  members  thereof,  &c. 
Scott  was  not  a  n^ember  of  the  company.  The  other  indi- 
viduals above  mentioned,  vias:  Eli  8.  Shorter,  W.  N.  Perry,  and 
Seaton  Qrantland,  were  members  of  it,  according  to  the  sworn 
articles  of  agreement;  and  eontra^cts  have  been  certified  to  said 
Robert  S.  Hardeway,  agent  of  the  Columbus  Land  Company. 
On  the  foregoing  statement  of  fisicts  it  is  submitted — 

1.  Whether  the  transfer  to  James  Abercrombie,  by  the  attor- 
ney-iu-iact  of  the  Columbus  Land  Company,  is  sufficient  to 
authorize  the  issuing  of  the  patent  to  said  Abercrombie,  as  as- 
signee of  the  said  tract,  appearing  on  the. aforesaid  sworn  ab- 
stract. 

2.  Whether  the  transfers  of  th^  said  attorney-in  feet  are  suf- 
ficient assignments  of  the  lands  certified  to  W.  N.  Perry  & 
Co.,  S.  Grantiand  &  Co.,  (members  of  the  company,)  and 
Robert  S.  Hardeway,  agent  of  the  Columbus  Land  Company, 
where  the  lands  assigned  are  found  in  said  abstract. 

"The  approved  deed,  with  the  assignment  to  Abercrombie, 
with  the  sworn  abstract  and  affidavit,  sworn  copy  of  the  articles 
of  agreement,  and  the  power  of  attorney  to  A.  Iverson,  are 
herewith  transmitted." 

•  Tbe  act  of  Congress  which  authorizes  and  directs  the  issuing 
of  patents  in  such  cases,  provides  that  the  President  of  the 
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United  States  shall  cause  patents  to  be  issued  to  such  person  or 
persons  as  may  be  the  bona  fide  purchaser,  owner,  iissignee,  or 
transferee,  of  any  selection  or  reservation  which  has  been  made 
to,  or  in  behalf  of,  any  chief  or  head  of  an  Indian  feroily,  under 
a  treaty  concluded  between  the  United  States  and  the  Creek 
tribe  of  Indians,  at  Washington  city,  on  the  24th  of  March,. 
1832,  whatever  may  be  the  number  of  intermediate  transfers 
or  assignments,  provided  the  person  or  persons  applying  for 
such  patent  or  patents  shall  adduce  satisfactory  proof  to  the 
Commissioner  of  the  General  Land  Ofliceof  the  fairness  of  said 
several  preceding  transfers  or  assignments.      (Laws   United 
States,  vol.  9,  pp.  821  and  822.)    It  has  been  said  by  one  of 
my  distinguished  predecessors  in  office,  that  the  kiteiition  of 
Congress  in  passing  this  act,  (the  one  above  cited,)  evidently 
was  to  carry  into  effect  contracts  which  had  beeif  made  for 
reservations,  which  contracts  had  been  approved  by  the  Presi- 
dent, and  which,  irom  lapse  of  time,  the  death  and  removal  of 
parties  and  witnesses,  had  become  incapable  of  being  proved 
without  recourse  to  courts  of  equity;  and,  even  before  these  tri- 
bunals, the  remedy  would  often  be  difficult  and  uncertain. 
(Mr.  Grundy's  opinion  of  the  16th  March,  1839.)    I  cannot 
concur  in  the  views  of  my  predecessor,  nor  suppose  it  was  the 
intention  of  Congress,  if,  indeed,  it  was  within  their  compe- 
tency, to  confer  upon  executive  officers  a  high  judicial  or  dis- 
cretionary power  and  jurisdiction  to  decide  upon  important  in*  . 
terests  of  individuals,  and  to  carry  into  effect  their  <x>ntracts> 
because  those  contracts  had  become  incapable  of  being  proved 
without  recourse  to  courts  of  equity,  or  because  even  before 
these  tribunals  the  remedy  would  often  be  difficult  and  uncer- 
tain.   A  construction  of  the  act  the  very  reverse  of  this  seems 
to  me  more  conformable  to  the  principles  of  our  institutions 
and  to  the  language  of  the  act  itself.    So  far  from  giving  ju- 
risdiction to  decide  upon  difficult  and  doubtful  questions  of 
contract,  the  act  is  to  be  regarded  as  addressed  to  executive 
officers,  prescribing  certain  executive  or  ministerial  duties,  and 
directing  the  manner  of  their  performance.    Those  duties  in- 
volve tiie  exercise  of  no  more  than  that  limited  discretion  that 
is  ordinarily  incident  to  the  performance  of  ministerial  duties. 
The  act  describes  the  cases  in  which  patents  are  to  be  issued — 
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namely,  to  purchasers,  owners,  assignees,  or  transferees — ^and 
thie  claimant  of  the  patent  must  manifest  himself  to  be  within 
the  one  or  the  other  of  these  classes,  by  exhibiting  his  deed  or 
other  appropriate  written  evidence  of  his  tide;  and  to  none 
other  but  a  party  producing  such  regular  written  derivation  of 
title,  with  proof  of  its  genuineness  and  fairness,  or  to  the  heirs 
of  such  a  party,  can  a  patent  be  lawfully  issued. 

With  such  written  evidence  of  title  and  such  proof  to  guide, 
there  can  be  but  Httle  skill  or  discretion  required  to  ascertain 
(o  whom  the  patent  should  be  granted.  To  these  plain  cases 
it  was  ther  intention  of  the  act  in  question  to  limit  the  action 
of  the  Executive.  If  the  applicant  for  a  patent  fails  to  make 
out  a  clear  case  for  himself,  by  the  production  of  a  written 
legal  derivation  of  title,  and  also  of  the .  required  proof  of  its 
ftirness,  no  patent  right  ought  to  be  issued  to  him.  It  should 
be  issued  in  his  name,  to  whom  there  is  such  written  legal 
derivation  of  title;  and,  if  there  be  any  person  having  imperfect 
or  equitable  claims  to  the  same  lands,  he  must  be  left  to  assert 
them,  and  seek  his  remedy  against  the  patentee  in  the  courts 
•f  justice.  It  is  no  part  of  the  duty  of  the  executive  officers 
engaged  in  the  issuing  of  patents  to  look  into  or  decide  upon 
such  equities.  They  are  to  regard  only  such  rights  as  are  pre- 
sented to  them  in  the  plain  forms  of  written  conveyances^  as- 
signments, or  transfers.  It  is  proper,  perhaps,  to  add  that,  if 
those  written  evidences  of  title  should,  in  any  instance,  have 
been  lost  or  destroyed  by  accident,  the  party  claiming  by  cbem 
should  be  permitted  to  supply  their  loss  by  that  full  proof  which 
the  rules  of  law  require  in  such  cases. 

With  these  remarks,  I  proceed  to  the  two  questions  sub« 
mitted  to  me.  To  the  first  I  answer  in  the  negative.  The 
transfer  or  assignment  to  Mr.  Abercrombie,  by  the  agent  (Mr. 
Iverson)  of  the  Columbus  Land  Company,  is  not  sufficient  to 
authorize  the  issuing  of  the  patent  to  him,  because  that  com« 
pany  does  not  appear  to  have  any  such  title  as  would  have  au- 
thorized the  issuing  of  a  patent  to  them.  Eli  S.  Shorter  and 
John  A.  Scott  were  the  original  purchasers.  To  them  the 
deed  of  conveyance  is  made  by  the  Indian  proprietor,  and 
from  them  there  is  no  assignment  or  transfer,  mediately  or 
immediately,  to  the  said  company;  and  without  such  a  written 
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legal  derivation  of  title^  the  company  itself  cannot  have^  and^ 
of  consequence^  cannot  transfer  to  another,  any  right  to  de- 
mand a  patent.  It  is  not  material  what  may  be  the  mere 
equitable  i^ights  of  parties,  or  how  available  elsewhere.  These 
-ar^  not  cognizable  by  the  executive  officers  charged  with  the 
issaiug  of  patents.  Those  officers  can  look  only  to  such  rights 
as  are  presented  to  them  clothed  in  the  authentic  forms  of  writ- 
ten conveyance,  assignment,  or  transfer.  It  follows  that  no 
assignment  by  the  agent  of  that  company  can  entitle  Mr.  Aber« 
crombie  to  a  patent  for  the  land  in  question.  But  it  seeme 
that  Abercrombie  claims  by  another  derivation  of  title — namely, 
by  assignments  endorsed  upon  the  deed  to  the  original  pur- 
chasers. Shorter  and  Scott;  the  first  assignment  being  by 
Shorter  and  Scott  to  Charles  L.  Lucas,  and  the  second  by 
bim,  Lucas,  to  Abercrombie*  This  derivation  of  title  is  suffix 
cient  to  authorize  the  issuing  of  a  patent  to  him,  if  accompa- 
nied with  the  requisite  satisfactory  proof  of  its  genuineness  and 
fairness.  All  that  can  be  said  as  to  the  degree  of  proof  on  these 
points  is,  that  it  must  be  satisiiM^tory  to  the  Commissioner  of 
the  General  Land  Office.  In  regard  to  the  genuineness  oi 
authenticity  of  the  assignments,  the  Commissioner  ought  to  re- 
quire satis&ctory  testimony  that  they  were  executed  and  signed 
by  all  the  proper  parties  respectively  in  proper  person,  or  by 
some  agent  or  attorney  thereunto  lawfully  authorised.  Where 
the  assignments  are  not  under  seal,  as  in  this  case  they  are 
not,  the  authority  to  an  agent  to  execute  them  need  not  be  in 
writing.  It  is  considered  as  settled  by  judicial  decisions,  ^9 
Tesey,  251;  6  Munroe,  188;  Md  4  Bibb,  296,)  that  to  make  a 
contract  valid  under  the  statute  of  frauds  and  perjuries,  it  is 
not  necessary  that  tlie  agent's  authority  to  sell  should  be  in 
writing;  it  may  be  conferred  verbally.  If,  therefore,  the  ae« 
signments  in  this  case  should  be  made  to  appear  to  the  Com- 
missioner to  be  iair,  and  to  have  been  duly  executed  by  the 
parties  themselves,  or  by  an  agent  of  proper  authority,  confer- 
red  either  by  writing  or  verbally,  I  am  of  opinion  thai  a  patent 
for  the  land  should  be  issued  to  Abercrombie. 

In  respect  tp  your  second  question,  my  opinion  is  that  the 
transfers  of  the  Columbus  Land  Company  by  their  agent,  Ivor* 
SOU;  are  not  sufficient  assignments  of  lands  conveyed  and  cer* 
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tified  to  S.  Grantland  &  Co,^  or  of  the  lands  conveyed  and 
certified  to  Robert  S.  Hardeway,  agent  of  the  Columbus  Land 
Company.  Neither  the  deeds  to  S.  Grantland  &  Co.^  nor  those 
to  Robert  S.  I{ardeway^  s^nt,  &^.f  import  on  their  &ce  the 
conveyance  of  any  title  or  interest  to  the  Columbus  Land  Com- 
pany. By  the  legal  construction  applicable  to  such  instruments, 
Gmntland  &>  Co.,  and  Hardeway,  respectively,  can  alone  be 
regarded  as  taking  any  legal  estate  in  virtue  of  those  deeds. 
The  equities  that  may,  under  the  circumstances  of  the  case, 
have  resulted  to  the  Columbus  Land  Coinpany,  are  not  heve 
inquiraMe  into  ^r  cognizable  as  furnishing  any  foundation  f(« 
issuing  to  tbem  a  patent.  And  they  have  no  written  transfer 
or  assignment  from  Grantland,  from  Grantland  &  Co.,  nor  from 
Hardeway,  nor  have  they  from  either  of  them  any  contract  in 
writing  recognising  their  right,  nor  any  written  recognition  of 
it  in  any  fcrm.  Therefore,  and  for  die  reasons  before  sug- 
gested, the  Columbus  Land  Company  do  not,  in  my  judg- 
ment,  derive  and  exhibit  such  a  title  in  these  cases  as  under 
the  act  of  Congress  would  authorize  the  issuing  ^  patent  to  , 
them;  and  their  assignment,  made  by  themselves  or  agent, 
cannot  place  their  assignee  in  any  better  condition. 

In  regard  to  the  remaining  portion  of  your  second  question, 
concerning  the  lands  originally  conveyed  and  certified  to  W. 
N.. Perry  d&  Co.,  I  have,  with  some  difficulty  and  doubt,  come 
to  the  conclusion  that  the  Columbus  Land  Company  do  show 
such  a  right  thereto,  as  that  their  assignment  by  themselves, 
or  lawful  agent,  would  authorize  the  issuing  of  a  patent  to  their 
assignee.  Perry  himself  was  a  member  of  the  Columbus  Land 
Company;  and,  by  its  articles  of  association,  I  find  that  it  was 
expressly  agreed  and  understood  that  the  said  Perry  and  In- 
gersotl  do  the  purchasing,  and  the  contracts  in  every  case  to 
be  for  the  sole  use  and  benefit  of  the  undersigned,  &c.  When, 
therefore,  Peny  subsequently  made  these  purchases,  and  took 
conveyances  to  himself  &  Co.,  it  must,  I  think,  be  fidrly  pre-  - 
sumed  that  he  purchased,  in  pursuance  of  this  deputation,  for 
the  sole  use  and  benefit  of  the  Columbus  Land  Company, 
and  that  this  company  was  probably  intended  to  be  designated 
by  the  terms  <<&  Co.,"  annexed  to  his  name  in  the  deeds 
taken  by  him.  In  any  view  of  the  case,  it  seems  to  me  that 
these  purchases  must  be  regarded  as  made  under,  and  subject 
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to,  the  agreement  before  mentioned  in  the  articles  of  partner- 
ship; and  that  it  will  be  doing  no  violence  to  the  intention  of 
the  parties^  or  to  the  act  of  Congress^  to  consider  that  agree- 
ment as  equivalent  to  an  assignment  to^  and  written  recogni- 
tion  of,  the  title  of  said  land  company;  and  as  Perry  himself 
united  in  the  power  of  attorney  to  Iversoti,  my  opinion  on  the 
whole  is,  that  the  assignment  of  these  lands  by  the  said  land 
company,  or  their  authorized  agent,  are  sufficient  to  authorize 
the  issuing  of  patents  to  their  assignees.  It  will  be  the  duty 
of  the  Commissioaer  of  the  General  Land  Office  to  look  to 
die  sufficiency  of  the  authority  in  virtue  of  which  any  agency 
is  attempted  to  be  exercised.  In  the  cases  that  have  been  here 
treated  of,  the  agent,  Mr.  [verson,  is  authorized  to  transft*r, 
&c.,  all  of  certain  described  purchases  of  lands  ''which  have 
been  sold  by  said  company,  or  divided  amongst  the  various 
members  thereof."  The  authority  of  the  agent  is  thus  limited 
to  purchases  coming  within  the  descriptions  given,  and  which, 
have  also  been  sold  by,  or  divided  among,  the  members  of  the 
company;  and  the  Commissioner,  before  he  gives  effect  to  the 
act  of  the  agent,  ought  to  require  satis&ctory  proof  that  the  act, 
in  all  respects,  comes  within  the  compass  of  the  agent's  au- 
thority. 

Very  respectfully,  yours, 

J.  J.  GRITTENDEN. 
Hon.  T.  EwiNo, 

Secretary  of  the  Treasury, 


THE  MIAMI  CANAL  QKkNT. 

The  Commissioner  of  the  General  Land  Office  properly  refused  to  issue  a  patent 
for  land  entered  by  GoTemor.  Shannon  in  Ohio,  and  withdrawn  from  priTate 
entry  in  order  to  provide  for  executing  the  grant  by  Congress,  by  act  (^S4th 
May,  1828,  of  lands  to  the  State  of  Ohio,  for  the  purpose  of  aiding  that  State 
to  extend  the  Miami  canal  from  i)ayton  to  Lake  Erie,  because  it  did  not  ap- 
pear whether  or  not  the  land  for  which  the  patent  was  claimed  was  situated 
within  the  limits  of  the  reservations,  and  because,  if  it  was,  the  requisite  notice 
had  not  been  given  by  the  register  and  receiver,  as  provided  for  in  the  regula* 
tions  concerning  the  public  lands. 

Office  of  thb  Attornbt  General, 

AiiffU9t4L,  1841.  ^ 

Sir:  By  your  letter  of  the  Sth  of  March  last,  you  were  pleased 

to  refer  to  me  a  communication  from  the  Commissioner  of  the 
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General  Land  Office,  dated  the  22d  of  February,  1S41 ,  request- 
ing your  opinion  as  to  the  correctness  of  his  course  in  refusing 
to  issue  patents  for  lands  to  Governor  Shannon  under  the  cir- 
cumstances of  the  case  stated  by  him.  These  circumstances 
are,  briefly,  as  follows,  to  wit:  On  the  24th  of  May,  1828,  there 
was  granted  by  act  of  Congress  (Laws  of  United  States,  vol.  8, 
p.  118)  to  the  State  of  Ohio,  '^  for  the  purpose  of  aiding  siid 
State  in  extending  the  Miami  canal  from  Dayton  to  Lake  Erie> 
by  the  Mauniee  route,  a  quantity  of  land,  equal  to  one-half  of 
five  flections  in  width,  on  each  side  of  said  canal,  between 
Dayton  and  the  Maumee  river,  at  the  mouth  of  the  Auglaise, 
so  far  as  the  same  shall  be  located  through  the  public  land, 
and  reserving  each  alternate  section  of  the  land  unsold  to  the 
United  States." 

By  the  succeeding  and  second  section  of  the  same  act  it 
is  provided  that,  so  soon  as  the  route  of  said  canal  shall  be  Io« 
cated  and  agreed  on  by  said  State,  it  shall  be  the,  duty  of  the 
governor  thereof,  &c.,  to  examine  and  ascertain  the  particular 
lands  to  which  the  said  State  will  be  entitled  under  the  provis* 
ions  of  this  act,  d&c.  In  consequence  of  this  act,  and  to  pre* 
vent  individual  ap{»ropriations,  it  became  necessary  to  withdraw 
from  private  sale  or  entry,  to  which  it  was  then  subject,  so 
much  of  the  public  land  as  was  requisite  to  satisfy  this  legisla- 
tive grant  to  the  State,  and  it  was  accordingly  so  done  by  the 
proper  authorities.  But  as  the  route  of  the  canal  was  not  then 
located,  the  lands  granted  by  the  act  could  not  be  precisely  as- 
certained ;  and  the  reservations  could  only  be  made,  therefore, 
with  a  view  to  embrace  all  the  lands  that  might  be  covered  by 
this  grant,  whatever  might  be  the  variations  of  the  actual  line 
of  the  canal  from  its  probable  conjectural  course. 

Afler  the  canal  was  located,  it  was  ascertained  that  these 
reservations  exceeded  the  quantity  of  land  granted  to  the  State, 
and  that  part  of  what  had  been  thus  reserved  was  without  the 
limits  of  the  grant  to  Ohio,  and  more  than  five  miles  from  the 
canal.  And  it  was  for  this  surpljis  portion,  afler  it  had  been 
long  withdrawn  from  sale  and  reserved,  as  above  stated,  that 
Governor  Shannon  made  bis  entries  of  purchase,  and  now 
claims  the  patents  therefor,  which  the  Commissioner  has  re« 
fused  to  issue.    The  ninth  regulation  contained  in  the  circulac 
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of  the  1st  of  January^  1836^  addressed  by  the  Commissioner  of 
the  General  Land  Office  to  the  registers  and  receivers  of  the 
United  States  land  offices^  is  in  the  following  words^  (9th  sec* 
tion:) 

'<  Whenever  you  have  reason  to  believe  that  any  tract  or 
tracts  in  your  district,  heretofore  offered  at  public  sale,  may 
have  been  improperly  withheld  from  private  entry,  in  conse- 
quence of  errors  in  your  books^  or  in  marking  the  sales  upon 
your  maps,  or  from  any  other  cause  whatever,  you  will  seek 
information  from  this  office  in  relation  to  such  cases;  and  if  it 
should  then  appear  thot  the  lands  have  been  thus  erroneously 
withheld  from  private  entry,  you  are  particularly  required  to 
give  notice  of  the  &ct  by  public  advertisement  in  the  most  con* 
venient  newspaper,  and  to  be  put  up  in  suitable  places,  setting 
forth  that,  at  a  particular  hour  and  day  therein  to  be  mention- 
ed, you  will  be  prepared  to  receive  applications  to  enter  the 
lands  designated  in  such  notice*  This  notice  should  be  given 
at  least  thirty  days  before  entries  are  to  be  received;  and  in  no 
event  will  you  allow  any  such  lands  to  be  enteored  or  located 
before  the  expiration  of  the  time  thus  prescribed.'' 

The  opinion  given  by  my  predecessor,  Mr.  B.  F.  Butler,  on 
the  14th  of  July,  1837,  (Public  Lands — Laws,  Instructions^ 
and  Opinions,  part  2d,  125,)  in  effect  decides  aU  that  is  ques- 
tionable in  this  case.  I  concur  with  him  that  the  regulation 
above  cited  is  well  warranted  by  the  nature  of  the  case  and  ilie 
general  powers  of  the  Executive  under  the  constitution.  It 
seems  to*  me  intrinsically  proper,  after  public  lands  have  been 
for  years  withdrawn  by  the  government  or  its  offices  from  the 
operation  of  the  laws  that  subjected  them  to  sale,  that  some 
new  notice  should  be  given  when  it  was  again  intended  to 
bring  them  into  market.  This  would  be  consonant  to  the  prin- 
ciples of  that  system  which  we  have  adopted  for  disposing  of 
the  public  lands,  and  is  required  by  every  consideration  of 
equality  and  justice.  The  regulation  above  mentioned  does  no 
more  than  carry  this  rule  of  propriety  into  effect.  It  is  a  law- 
ful and  salutary  regulation,  and  embraces  fully  and  all  the  spirit 
and  reason  of  the  case  in  question.  The  surplus  lands  above 
alluded  to  had  been  long  withdrawn  from  sale.  They  could 
oot  properly,  or  consistently  with  the  regulation  aforesaid,  be 
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afterwards  appropriated  by  entry y  unless  it  were  upon  thirty 
days'  public  notice  that  application  for  entering  them  would  be 
received.  No  such  notice  was  ever  given^  nor  were  they  ever 
so  offered  for  sale;  but  they  are  now  claimed  solely  on  the 
ground  of  private  entries  made  for  them,  as  in  ordinary  cases 
of  lands  that  had  been  previously  exposed  to  sale  at  public 
Auction.  In  my  opinion,  these  entries  are  ithgalj  and  the 
Commissioner  acted  according  to  law  and  his  duty  in  refusing 
to  issue  patents  on  them.  As  to  one  of  the  tracts  claimed 
by  Governor  Shannon,  it  is  said  to  be  doubtful  whether  it  is 
within  the  limits  of  the  land  which  was  reserved  and  withheld 
ftom  sale.  And  as  to  another^  it  is  said  to  be  within  five  miles 
of  the  canal,  and  to  be  one  of  the  alternate  sections  reserved  to 
the  United  States.  As  to  the  first  of  these  two  cases,  I  can 
only  say  it  involves  a  matter  of  fact  merely — ^namely,  the  limits 
of  the  reserved  land,  and  whether  the  tract  claimed  lies  within 
it.  With  that  matter  of  fact  I  have  nothing  to  do.  It  must  be 
settled  by  the  proper  olS&cers  of  the  land  department.  And  the 
claimant  is  entitled,  or  not,  to  a  patent,  as  his  claim  is  found  to 
be  within  or  without  the  limits  of  the  land  reserved.  As  to  the 
second  case,  if  the  land  claimed  lies  within  five  miles  of  the 
canal,  and  is  one  of  the  sections  reserved  to  the  United  States, 
it  is  most  clear  that  the  claimant  is  not  entitled  to  a  patent. 
Very  riespectfiiily,  yours,  &c., 

J.  J.  CRITTENDEN. 
Hon.  T.  fiwmo. 

Secretary  of  the  TVeamry. 


EXECUTION  OF  A  PATENT  PASSES  TITLE. 

The  execution  of  a  patent  for  land  to  a  soldier  in  the  war  of  1812,  by  the  Com- 
missioner of  the  General  Land  Office,  passes  the  title,  although  the  same  had 
not  been  delivered  to  the  patentee. 

It  is  a  matter  of  discretion  with  the  department  a»  to  whom  the  patent  should  be 
delivered. 

Oppioe  op  Attorney  General, 

September  7 J  I8il. 
Sir  :  I  had  the  honor  to  receive  your  letter  of  the  30th  ultimo, 
referring  to  me,  for  my  opinion  thereon,  a  case  stated  and  sub- 
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tnitted  to  you  by  the  Commissioner  of  the  General  Land  Office 
in  his  letter  of  the  29th  ultimo. 

The  case  is  stated  by  the  Commissioner  as  follows:  ^^  Piene 
Mutell,  for  his  services  as  a  soldier  in  the  late  war,  became 
entitled,  under  the  act  of  Congress  approved  6th  May,  1812, 
to  one  hundred  and  sixty  acres  of  land.  He  filtsd  in  this  office 
his  order  of  location,  dated  the  14th  July,  1815,  directing  that 
the  warrant  issued  by  the  Secretary  of  War  in  his  &Yor  might 
be  located,  and  the  patent  for  the  land  designated  delivered  to 
John  L.  Bogardus,  who  was  authorized  by  him  to  receive  the 
same.  After  the  engrossment  of  the  patent  for  the  land  in 
question,  but  before  the  delivery  thereof,  Pierre  Mutell  alleged 
before  this  office  a  fraud  on  the  part  of  the  said  John  L.  Bo- 
gardus, and  instructed  this  office  to  withhold  the  delivery  of 
the  patent  until  a  further  order  firom  him.  The  patent  was 
made  out  in  favor  of  Pierre  MuteU  for  the  northwest  quarter 
section  one,  in  township  two  north,  of  range  two  west,  in  Illi- 
nois, dated  the  29th  November,  1817,  and  executed  according 
to  the  forms  of  law,  and  has,  since  the  date  thereof,  remained 
on  the  files  of  this  office.  On  the  14th  instant,  Thomas  J. 
Northup,  esq.,  filed  in  this  office  his  affidavit,  (herewith  en- 
closed, marked  A,)  setting  forth  that  he  is  the  owner  of  the 
land  indicated  in  the  patent  above  referred  to,  and  requested 
that  the  same  might  be  delivered  to  him;  which  was  declined 
by  this  office,  for  the  reasons  stated  in  my  letter  to  him  of  the 
16th  instant— believing  that  the  title  to  the  land  embraced  in 
the  patent  had  not  passed  to  Pierre  Mutell,  as  there  never  had 
been  a  delivery  or  granting  of  said  patent;  and  that  any  title 
from  the  patentee,  either  directly  or  indirectly,  was  null  and 
void,  under  the  express  provisions  of  the  4th  section  of  the  act 
of  Congress  above  referred  to  " 

My  opinion  is,  that  the  title  to  the  land  did  pass  to  Pierre 
Mutell  at  the  date  of  the  patent  to  him,  though  that  patent  still 
remains  in  the  land  office  without  any  actual  tradition  of  it  to 
any  one.  The  patent  was  issued  by  authority  and  direction 
of  law;  and,  upon  general  principles,  where  the  patentee  does 
not  expressly  dissent,  his  assent  and  acceptance  are  to  be  pre- 
sumed from  the  beneficial  nature  of  the  grant.  But  it  is  hardly 
necessary  to  resort  to  such  presumptions,  because,  in  this  and 
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all  such  cases^  the  acts  required  to  be  done  by  the  claimant^ 
and  actually  done  by  him  in  the  preparation  of  his  claim  for 
patenting,  are  equivalent  to  a  positive  demand  of  the  patent^ 
and  amount  to  an  acceptance  of  it.  The  patent,  in  the  mean- 
ing of  the  act  referred  to,  is  granted  to  the  patentee  from  its 
date,  though  he  may  never  actually  see  or  receive  it,  and  is 
valid  and  eflfectual  to  pass  the  title  of  the  land. 

Whether  the  patent  of  Mutell  ought  to  be  delivered  to  Mr. 
Northup  upon  his  affidavit  that  he  has  become  the  owner  of  the 
land,  is  the  only  other  question  that  arises  out  of  the  case. 
And  as  to  that,  I  can  only  say  that,  in  general,  all  the  legal 
muniments  of  title  belong  to  him  who  owns  the  land;  and 
that,  therefore,  in  great  strictness,  tlie  patent  ought,  perhaps, 
to  be  delivered  only  to  the  patentee,  or  to  one  deriving  title 
as  purchaser  under  him.  But  as  the  patent  is  a  recorded  evi- 
dence of  title  always  accessible,  and  as  no  material  prejudice 
could  result  to  the  true  owner  from  a  stranger's  getting  pos- 
session of  his  patent,  there  seems  to  me  to  be  no  occasion  for 
any  strictness  in  such  matters;  and  as  the  law  has  prescribed 
no  measure  or  rule  of  evidence  on  the  subject,  it  seems  to  be 
left,  very  properly,  as  a  matter  of  discretion  with  the  depart- 
ment. Mr*  Northup's  affidavit  is  certainly  no  legal  evidence 
that  he  is  the  owner  of  the  land;  but  it  may  be  very  sufficient 
for  the  incidental  purpose  of  obtaining  possession  of  the  patent, 
and  ought,  I  think,  to  be  so  regarded,  unless  there  be  other 
circumstances  to  excite  distrust  or  suspicion  of  fraud.  The 
Commissioner  must  act  on  his  discretion  in  delivering  patents 
out  of  his  office.  To  require  of  every  patentee  who  should 
apply  for  his  patent  strict  proof  of  his  identity,  or  of  every  pur- 
ciiaser  from  or  under  him,  a  regular  exhibition  of  his  deriva- 
tion of  title,  would  be  a  great  grievance;  while,  on  the  other 
side,  it  would  be  very  improper  to  hand  out  patents  promiscu- 
ously to  any  and  every  applicant  that  might  choose  officially 
to  ask  for  them .  In  the  due  exercise  of  the  duties  of  his  office, 
the  Commissioner  must  endeavor  to  avoid  both  extremes;  and 
his  official  discretion  must  be  his  guide. 
Very  respectfully,  yours,  &c., 

J.  J.  CRITTENDEN. 

Hon.  T.  EwiNG, 

Secretary  of  the  Treasury, 
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OPINIONS 

OF 

HON.  HUGH  S.  LEGARE,  OF  SOUTH  CAROLINA: 

APPOINTED  SEPTElffBER  13,  1841. 


REMOVAL  OP  THE  CHEROKEES. 

The  questions  whother  the  matter  is  not  to  be  regarded  as  wt  jbriScst>,and 
whether  the  departure  of  the  Indians  to  the  west  was  a  condition  of  payment, 
discussed. 

Office  of  the  Attobney  General, 

8eptemker26y  1841. 

Sir:  This  case  is  submitted  to  me  for  an  opinion  upon  it  after 
decisions  against  the  petitioner  of  two  successive  Secretaries  of 
War,  conformably  to  the  opinion  of  one  of  my  predecessors 
and  that  of  the  Commissioner  of  Indian  Affairs  and  Mr.Comp* 
troller  Paris. 

The  judgment  of  the  late  Secretary,  Mr.  Bell,  is  very  posi- 
tive and  peremptory.  His  reasons  appear  to  me  to  be  weighty, 
as  his  authority  in  all  things  connected  with  the  Indian  De- 
partment is  entitled  to  particular  respect,  from  his  long  experi- 
ence at  the  head  of  the  Committee  on  Indian  Affairs  in  the 
House  of  Representatives.  Were  this  res  irUegray  I  should 
have  felt  some  diflSculty  whether,  under  all  die  circumstances 
of  the  Cherokee  emigration,  the  departure  of  all  the  Indians, 
or  at  least  their  removal  to  the  west  of  the  Mississippi;  wa8> 
really  meant  to  be  treated  as  a  condition  sine  qua  rum  of  their 
receiving  the  commutation  in  question.  But  in  so  doubtful 
a  point  I  cannot  undertake  to  advise  the  department  to  change 
a  course  concurred  in  by  so  many  able  and  experienced  men, 
especially  as,  according  to  Mr.  Bell's  observation,  the  matter 
having  already  been  considered  by  one  house  of  Congreta 
and  acted  on  there,  ought  properly  to  be  regarded  as  rcsju^* 
cata  before  the  Executive. 
Yoi.  UI--42 


Digitized  by  VjOOQIC 


658  HON.  HUGH  S.  LEGASE 

Maximum  of  Compensation,  dbc,  of  Collectors. 

I  ought  to  add,  perhaps,  that  I  do  not  attach  any  importance 
to  the  asaignment  and  its  supposed  efiects.  It  was  a  mere  ac- 
count; so  not  a  negotiable  paper.  The  bolder  took  it  subject 
to  all  equities,  one  of  which  is  reftisal  of  payment  for  faiiure 
of  consideration,  on  the  principle  of  causa  data  causa  non 
secuia;  so  that  it  brings  us  back  to  the  inquiry,  was  the  de- 
parture to  the  west,  of  the  Indians  in  question,  a  condition  of 
payment,  according  to  the  opinions  hitherto  expressed  by  the 

War  Department? 

HUGH  S.  LEGARE. 

To  the  President  of  the  United  States, 


MAXIMUM  OF  COMPENSATIOIf,  Ac.,  OF  COLLEOTQ&S. 

The  act  of  the  Sd  of  March,  1841 ,  making  appropriations  for  the  ciTil  and  diplo- 
matic expenses  of  the  goyemment  for  the  year  1841,  was  intmded  to  restiain 
tlie  incomes  or  annual  emoluments  of  the  officers  therein  mentioned  as  such, 
from  all  sources  whatever  connected  with  the  performance-  of  the  duties  of 
their  office,  to  the  sums  therein  mentioned. 

Wlieiher  the  allowance  for  agency  of  marine  hospitals,  superintendence  of  light- 
houses, and  certificates  for  wines  and  teas,  are  fairly  included  within  the  pur- 
Tiew  of  the  statute,  depends  on  the  question  whether  these  objects  come  within 
the  sphere  of  the  collector's  duty«  &c. 

Office  of  THifc  Attorney  Generai^, 

Septeniber  29, 184U 

Case. — '^In  the  preparation  of  the  circular  and  form  under 
the  6th  section  of  the  act  of  the  3d  of  March,  1841,  making 
appropriations  for  the  civil  and  diplomatic  expenses  of  the  gov- 
ernment  for  the  year  1841,  (Laws  2d  session  26th  Congress, 
page  32,)  the  question  has  been  presented  for  consideration; 
Does  this  enactment  apply  to  the  maximnm  compensation 
allowed  for  agency  of  marine  hospitals,  superintending  light- 
houses, and  for  issuing  certificates  of  wines  and  teas  ?  In  the 
construction  heretofore  given  by  the  department  to  previous 
laws  limiting  the  compemation  of  collectors,  naval  officers,  and 
surveyors,  the  maximum  allowance  of  $400  for  superintend- 
ency  of  lighthouses,  for  agency  of  marine  hospitals,  and  for 
issuing  certificates  for  wines  and  teas;  has  not  been  thought 
to  be  annulled  or  affected." 

Opinion. — I  consider  the  act  of  1841  as  intended  to  restrain 
the  incomes  or  annual  emoluments  of  the  officers  therein  men* 
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lioned  as  such,  from  all  sources  whsi^ver  connected  with  the 
performance  of  the  duties  of  their  officOi  to  the  sums  there 
meationed.    By  the  previous  acts>  contingenoies  from  fines, 
penalties  or  forfeitures  had  been  omitted;  and  they  seem  to 
have  been  allowed,  whatew  they  might  amount  to,  to  the 
officers  in  question.    Under  this  act  they  fire  to  be  included 
in  their  accounts  with  the  treas^ury;  and  in  no  case  are  ttiey 
to  be  allowed  to  retain  of  the  sums  thus  received,  more  than, 
added  to  the  maximum  of  fees  and  salaries  previously  allowed, 
will  make  up  the  maximums  liniited  by  this  act;  e.  g.^  at  New 
York,  $6,006.    Whether  the  allowaQce  for  a^ncy  of  marine 
hospitals,  superintendence  of  lighc*houses,  and  certificates  of 
wines  and  teas,  aie  fairly  included  within  the  purview  of  the 
statute,  depends  on  the  question  whether  these  objects  come 
within  the  sph^e  of  the  colleetor's  duty,  &c.,  as  such.    If  that 
question  be  answered  in  the  affirmative,  they  are  not  to  be  al- 
lowed; if  in  the  negative,  they  npiay  be  allowed*     I  see  nothing 
in  the  words  of  this  act  which  ought  to  extend  the  construction 
of  it  beyond  that  which  has  been  put  upon  previous  acts  of  a 
similar  import.    The  practice  of  the  department,  as  stated  in 
the  Comptroller's  letter,  conforms  to  principle,  and  the  very 
letter  of  the  eighteenth  section  of  the  act  of  1822,  if  the  ser- 
vices mentioned  are  performed  in  another  capacity  than  that 
of  collector,  &c.    I  think  it,  on  the  whole,  advisable  to  adhere 
to  it  until  further  legislation.    Conaklered  this  29th  of  Septem- 
ber, 184L 

H,  3.  XEGARE. 
Hon.  Walter  Forward, 

Secretary  of  the  Treasury. 


GL/lIM  FOR  REIMBURSEMENT  OF  EXPENDITURES. 

The  claim  of  Lteutenaat  Hunter  for  reimbursemeiK  of  expenditures  in  making 
ezperiroeots  for  the  propulsion  of  war  steamers  by  horizontal  wheels,  is  with- 
in the  act  of  Congress  passed  at  the  extra  session,  and  that  iot  making  ap- 
propriations for  the  naval  serrioe  in  1841, 

Office  of  the  Attorney  General, 

Oc^oier  1,1841. 
Sir:  In  answer  to  your  inquiries  as  to  Lieutenant  Hunter's 
daim,  I  have  to  say  that,  compuing  the  act  of  the  extra  session 
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with  the  clause  of  the  act  making  appropriations  for  the  naTsI 
service  of  the  year  1841,  (chap.  16,  acts  of  the  session,)  1 
think  the  claim  comes  feirty  within  the  purview  of  the  former. 
In  the  act  of  11th  September  last,  the  appropriation  is  made 
for  the  purpose  of  making  experiments  to  test  the  vahie  of  im- 
provements in  the  construction  of  steamers,  Ac;  and  also 
''for  the  purpose  of  defraying  any  charges  left  unpaid  on  ac- 
count of  experiments  of  the  like  character,  heretofore  made  by 
authority  of  law.'* 

I  assume  hom  the  state  of  the  case  submitted  to  me,  that 
the  Navy  Department  is  satisfied  that  the  claim  of  Lientenant 
Hunter  is  for  charges  left  unpaid  on  account  of  experiments 
heretofore  made  (before  llth  September  last)  by  Lieutenant 
Hunter,  to  test  the  value  of  improvements  in  the  construction 
of  steamers.  This  being  the  flict,  the  only  question  as  to  hb 
having  a  right  to  be  paid  out  of  the  final  appropriation,  will  de- 
pend upon  the  last  words  of  the  clause,  ^'made  by  authority 
of  law. ' '  Were  these  experiments  of  Lieutenant  Hunter  made 
by  authority  of  law  ?  No  law  was  cited  in  his  behalf,  except 
the  clause  in  the  act  of  3d  March,  1841,  already  referred  to. 
That  clause  is  to  the  following  effect:  «' For  the  purpose  of  ma- 
king a  satisfactory  experiment  of  Lieutenant  Hunter's  inven- 
tion, to  propel  war  steamers  by  horizontal  wheels  that  will  be 
safe  from  the  balls  of  an  enemy,  one  thousand  dollars. ''  These 
experiments  were  thus  clearly  authorized  by  law;  for  whether 
the  authority  be  direct  or  indirect,  precedent  or  subsequent, 
can  make  no  difference.  The  only  restriction  was  in  the 
amount  appropriated,  it  being  only  one  thousand  dollars.  But 
it  was  apparently  to  obviate  the  effects  of  this  very  restriction 
that  the  clause  in  the  second  act  was  adopted,  and  money 
enough  allowed  to  cover  the  whole  expenditures  **heretofore 
made."  Certainly  the  case  is,  on  the  face  of  the  statute,  not 
altogether  free  from  difficulty.  I  understand,  if  evidence  aliunde 
could  be  admitted  to  explain  it,  it  could  be  clearly  shown  that 
the  law  was  passed  expressly  with  a  view  to  this  very  claim, 
which  I  consider  as  of  a  highly  meritorious  character.  But 
I  lay  no  stress  whatever  on  such  evidence.  My  conclusion  is 
drawn  from  the  provisions  of  the  two  acts,  read  as  in  pari 
materid,  and  the  evidence  afforded  by  the  vouchers.     If,  there- 
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fore,  the  department  isof  opinioa  that  the  fiicts  of  the  case  sup- 
port a  claim  of  compeasation,  according  to  the  spirit  of  the 
act,  I  do  not  think  the  words  preseut  any  insuperable  obstacle 
to  the  payment  demanded. 

H.  S.  LEGARB. 
To  tlio  Sbcrstary  of  the  Navy. 


OBLIGATION  TO  SURRENDER  FUGITIVES  PRCJM  JUSTICE. 

No  State  can,  without  the  consent  of  Congress,  enter  into  any  agreement  or 
compact,  express  or  implied,  to  delirer  up  fugitives  from  justice  from  a  foreign 
State  who  may  be  found  within  its  limits. 

According  to  the  practice  of  the  executive  department,  the  President  is  not  con- 
sidered as  authorized,  in  the  absence  of  any  express  provision  by  treaty,  to 
order  the  delivering  up  of  fugitives  from  justice. 

Office  of  the  Attorkbt  Geiseral, 

October  11,  1841. 

SfR:  I  find  among  the  papers  left  in  this  office  by  my  pre- 
decessor, a  letter  from  his  excellency  Governor  Seward,  coo- 
sulting  you  upon  the  course  which  ought  to  bo  pursued  in  the 
matter  of  one  Dewit,  a  fugitive  from  justice,  demanded  of  the 
governor  of  New  York  by  the  governor  general  of  Canada, 
together  with  a  request  from  yourself  that  it  be  considered  by 
the  Attorney  General,  i  have  accordingly  turned  my  attention 
to  the  subject  as  soon  as  other  pressing  avocations  would  permit 
me  to  do  so,  and  now  have  the  honor  to  give  you  an  opinioa 
upon  it. 

I  think,  from  the  whole  atgiiment  of  the  bench  in  the  case 
of  Holmes  vs.  Jennisoa,  14  Peters,  540,  we  may  consider  it 
as  law:  1st.  That  no  State  can,  without  the  consent  of  Con- 
^ss,  enter  into  any  agreement  or  compact,  express  or  implied, 
to  deliver  up  fugitives  from  jusitice  from  a  foreign  State  who 
may  be  found  within  its  Umiis;  2d.  That,  according  to  the 
practice  of  the  executive  department,  as  appears  from  the  offi- 
cial correspondence  both  of  Mr.  Jefierson  and  Mr.  Clay,  your 
predecessors  in  office,  the  President  is  not  considered  as  author- 
iced,  in  the  absence  of  any  express  provision  by  treaty,  to  order, 
the  delivering  up  of  fugitives  from  justice.  In  the  absence, 
iherefore,  of  such  treaty  stipulations,  I  am  of  opinioa  that  it 
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is  necessary  to  refer  the  whole  matter  to  Congress,  and  submit 
to  its  wisdom  the  propriety  of  passing  an  act  to  authorize  such 
of  the  States  as  may  choose  to  make  arrangements  with  the 
government  of  Canada,  or  any  other  foreign  State,  for  the  mu- 
tual extradition  of  fugitives,  to  enact  laws  to  that  effect,  or  acts 
approving  such  laws  as  may  already  have  been  passed  in  the 
several  States  to  that  effect. 

Whatever  I  might  think  of  the  power  of  the  federal  execu- 
tive in  the  premises,  were  this  a  new  question,  I  consider  the 
rules  laid  down  by  Mr.  Jefferson,  and  sanctioned  after  the  lapse 
of  upwards  of  thirty  years  by  another  admhiistration>  as  loo 
solemnly  settled  to  be  now  departed  from. 

I  have  the  honor  to  be,  with  distinguished  consideration^ 
your  obedient  servant, 

H.  S.  LEGARE. 

Hon.  Daicxbl  Webster, 

Sea-eiary  ef  Siaie. 


MILEAGE  OF  SENATORS  AT  AN  EXTRA  SESSION. 

Tlie  sixth  section  of  tbe  act  of  1789  proTides  that  the  compensation  which  shall 
be  due  to  the  members  and  officers  of  the  Senate  shall  be  certified  bj  the  Pres- 
ident thereof,  and  the  same  shall  be  passed  as  public  accounts  and  paid  out 
of  the  treasury;  and  the  certificate  of  the  President, '^hich  is  thepremmed  act 
of  the  Senate,  is  conclusive  upon  the  matter  as  between  thpt  body  and  the  ac- 
counting officers. 

Office  of  the  Attosnet  General, 

October  18,  1841. 

Sm:  In  answer  to  the  questions  proposed  to  me  in  regard  to 
an  item  in  the  accounts  of  Mr.  Dickins,  the  Secretary  of  the 
Senate,  in  which  the  mileage  of  the  Hon.  Mr.  Senator  Evans  is 
concerned,  I  hare  the  honor  to  submit  the  f(4lowing  opinion: 

The  case  is:  The  examining  clerk,  to  whom  it  was  re- 
ferred,  has  brought  to  my  attention  a  special  allowance  made 
to  the  Hon.  Gt^orge  Evans,  of  $644  for  mileage  for  his  attend- 
ance at  the  special  executive  session,  which  commenced  on 
the  4th  March  last,  Mr.  Evans  was  a  member  of  the  late 
House  of  Representatives;  and  it  appears  from  the  accounts  of 
the  pay  and  mileage  of  the  members  of  tbe  House,  that  be  re* 
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oeived  bis  daily  pay  to  the  3d  of  March  last  inclusive^  as  well 
as  his  mileage  for  coining  to  and  returning  fiom  the  session  of 
the  House  ending  with  that  day.  On  the  next  day  (the  4th 
March)  he  took  his  seat  in  the  Seuate,  and  the  mileage  now  in 
question  is  for  the  estimated  distance  from  his  residence  in 
Maine,  at  the  commencement  of  the  special  executive  session 
of  the  Senate,  and  at  the  end  of  it.  And  the  questions  pro- 
pounded are:  Ist.  Whether,  under  the  facts  and  circumstances 
in  the  case,  the  member  is  entitled,  by  law,  to  the  mileage 
claimed?  2d.  The  amount  being  certified  by  the  President 
of  the  Senate,  the  officer  iq>pointed  by  law  for  that  purpose, 
whether  the  accounting  officers  have  a  right  to  look  behind  his 
certificate,  except  in  case  of  palpable  error  or  mistake  apparent 
on  the  iace  of  the  account? 

To  begin  with  the  last — I  am  of  opinion  that  the  accounts, 
imder  the  circumstances,  must  be  allowed.  The  sixth  section 
of  the  act  of  1789,  c.  17,  (1  Story,  62,)  which  has  been  the 
standing  rule  ever  since,  is,  that  the  compensation  which  shall 
be  due  to  the  members  and  officers  of  the  Senate  shall  be  cer- 
tified by  the  President,  and  the  same  shall  be  passed  as  public 
accounts  and  paid  out  of  the  public  treasury.  Under  this  sec- 
tion, the  certificate  of  the  President  is  a  sufficient  warrant  for 
payment  in  the  case  submitted  to  me.  If  a  vote  of  the  Senate 
had  been  formally  taken  upon  it,  it  would  have  been  conclu* 
sive  of  the  matter,  as  between  that  body  and  the  accounting 
officers  in  the  executive  department.  But  the  act  of  1818  gives 
the  same  elSect  to  the  certificate  of  the  President,  which  is  the 
presumed  act  of  the  Senate  fro  hoc  vice. 

This  conclusion  on  the  second  point  supersedes  the  necessity 
of  expressini^  any  opinion  upon  the  first,  which,  viewed  as  one 
of  strict  law,  is  not  without  its  difficulties.  I  observe  that  one 
of  the  early  Congresses  doubted  even  whether  the  members 
were  entitled  to  their  mileage  at  an  extra  session,  called,  it 
would  seem,  some  time  after  the  adjournment  of  the  first;  and 
accordingly  passed  a  special  act  to  obviate  all  doubt.  (Act  6th 
July,  1797, 1  Story,  483  )  With  a  view  to  the  mere  spirit  of 
the  act,  much  might  undoubtedly  be  said  to  show  that  the 
claim  ought  not  to  be  allowed.  But  the  Senate  is  the  proper 
tribunal  to  decide  upon  this  matter  in  the  first  instance,  and 
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perhaps  the  occurrence  of  this  case  will  call  the  attentioD  of 
that  body  to  tlie  subject^  and  lead  to  the  declaration  of  some 
general  rule  for  the  future. 

With  distinguished  consideration^  I  have  the  honor  to  be, 
sir^  your  obedient  servant, 

H.  S.  LEGARE. 
Hon.  W.  Forward, 

Secretary  of  the  Treaaury. 


A  CLAIM  OP  PRE-EMPTION  BY  AN  ASSIGNEE, 

The  disallowance  of  a  pre-emption  claim  made  by  an  assignee  of  a  certificate  of 
purchase,  by  the  register  and  receiver,  who  had  competent  authority  to  judge 
of  its  validity,  on  grounds  satisfactory  to  them  that  it  was  unfounded,  is  con* 
elusive  against  the  claim. 

The  acquittal  of  McDonald  and  Norton,  for  perjury,  charged  to  have  been  com- 
mitted in  swearing  to  the  affidavit  upon  which  the  claim  of  pre-emption  was 
grounded,  is  not  conclusive  upon  the  United  States  in  the  land  department. 

Office  op  the  Attorney  General, 

October  l^,\S^\. 

Sir:  I  have  had  the  honor  to  receive  your  note  of  the  14th 
instant,  calling  my  attention  to  two  communications  from  the 
Commissioner  of  the  General  Land  Office,  dated  October  29, 
1840,  and  February  27, 1841,  and  the  papers  which  accompany 
the  same,  touching  the  case  of  Oliver  D.  Norton  and  John  Mo 
Donald,  referred,  on  the  3d  of  March  last,  to  one  of  my  prede- 
cessors. 

Before  I  state  the  conclusion  to  which  I  have  come  in  this 
matter,  permit  me  to  remark  upon  the  shape  in  which  it  is  sub* 
niitted  to  me.  It  is  a  bundle  of  papers,  containing  a  confused 
history  of  the  proceedings  in  the  case,  without  any  digested 
statement  of  facts,  or  any  precise  points  of  law  arising  out  of 
them,  propounded  to  me  for  my  consideration.  It  being  no 
part  of  my  duty  to  examine  the  facts  of  a  case,  I  have  confined 
myself,  for  the  information  which  is  the  basis  of  my  conclu* 
sions,  to  what  I  can  gather  from  the  two  reports  of  the  Com* 
missioners,  the  argument  of  Mr.  Marcy  on  behalf  of  the  claim, 
and  the  letters,  &c.,  of  Mr.  Curtis  and  others.  They  all,  bow- 
ever^  agree  that  the  decision  of  the  register  and  receiver  was. 
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after  a  deliberate  examiDation  of  all  the  evidence,  against  the 
claim  of  pre-emption  set  up  for  Norton  and  McDonald^  and  that, 
in  consequence  of  that  decision,  no  patent  has  been  issued. 

The  Commissioner,  in  his  second  letter,  states:  ^'Upon  the 
ex  parte  affidavits  furnished  to  the  register  and  receiver  by  the 
claimants,  the  right  of  preemption  was  awarded  to  them;  but, 
upon  a  full  investigation  of  all  the  facts  subsequently,  after  no- 
^  lice  to  both  parties,  such  right  was  deemed  by  them  invalid. 
The  evidence  on  the  investigation,  it  is  conceded,  is  conflict- 
ing; but  the  district  t)fficers  having  passed  on  it,  and  decided 
it  to  be  insufficient  to  sustain  the  claims,  this  office,  according 
to  its  uniform  practice  in  such  cases,  presuming  that  these  offi- 
cers had  superior  opportunities  of  knowing  the  credibility  of 
the  witnesses,  does  not  feel  itself  warranted  to  overrule  the  de* 
cision  on  that  point." 

This  practice  of  the  office  is  not  alleged  to  be  wrong;  but  it 
is  objected  to  the  decision  in  the  principal  case — 1st,  that  tho 
acquittal  of  McDonald  and  Norton,  indicted  for  the  very  perjury 
charged  to  have  been  committed  in  the  affidavit  in  question, 
is  a  judicial  sentence,  which  concludes  the  government,  and 
ought  to  supersede  the  judgment  of  the  register  and  receiver^ 
2d,  that  Cramer,  the  assignee  of  their  certificate  of  purchase, 
being  a  bonajide  purchaser  for  valuable  consideration,  witho^t 
notice,  is  protected  by  the  very  words  of  tlie  statute. 

Ist.  As  to  the  conclusiveness  of  the  acquittal,  I  entirely  con- 
cur with  the  Commissioner.  No  rule  of  evidence  is  better  es- 
tablished than  that  a  verdict  or  judgment  (especially  au  acquit- 
tal) in  a  criminal  case  is  not  evidence  of  the  fact,  upon  which 
the  judgment  was  founded,  in  a  civil  proceeding;  and  this 
rule,  for  obvious  reasons,  would  apply  a  fortiori  in  a  case  of 
peijury,  where,  to  convict,  requires  more  evidence  than  is 
deemed  sufficient  in  any  other  penal  prosecution.  As  to  the 
idea  that  the  United  States,  having  ordered  the  prosecution^ 
(which,  it  seems,  they  did  not,  except  by  mere  construction  of* 
law,)  are  estopped  to  dispute  its  result,  it  falls,  of  course,  with 
the  assumed  application  of  that  result,  to  the  case  of  a  civil 
right.  They  are  concluded,  as  far  as  pmiis/tment  goes,  for  the 
same  offence,  certainly,  but  that  is  all;  for  the  only  issue  they 
made  in  that  record  was>  guilty  or  not  guilty  of  a  punishai!ble 
offence. 
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2d.  The  second  ground  is,  in  my  opinion,  as  untenable  as 
the  first.  The  assignee  took  only  an  equity,  and  he  took  it^ 
of  course,  subject  to  all  prior  equities.  The  patent,  it  is  needp 
less  to  say,  is  the  only  complete  legal  title  under  our  land  laws* 
But  to  protect  a  purchaser  under  the  jrfea  of  a  purchase  for  a 
valuable  consideration,  without  notice,  he  must  have  a  com* 
plete  legal  title.  There  must  have  been,  not  a  ctmtrad,  but 
a  cfyrwei/ance — not  ^Jus  ad  rem^  but  Bjus  in  re.  It  is  scarcely 
necessary  to  cite  authority  £>r  this  proposition ;  one  case  out  of 
multitudes  will  suffice— Boone  vs.  Chiles,'  10  Pet.,  177.  Now 
the  statute  must  be  construed  by  the  common  law,  if  there  be 
nothing  in  its  peculiar  wording  to  call  for  a  different  interpret 
tation,  and  I  see  nothing  in  the  act  of  1838,  or  that  of  1830, 
to  warrant  a  deviation  firom  the  rule.  On  the  contrary,  read 
them  together  as  in  pari  nuUerid^  and  we  see  the  distinction 
between  the  title  and  the  grants  or  amveyancey  in  the  act  of 
1838 — words  clearly  importing^  not  a  contract  executory,  but 
the  actual  vesting  of  an  estate-at-law,  and  the  transfer  of  a  cer* 
tificate  of  purchase,  on  part  payment,  under  the  credit  sys- 
tem. I  therefore  fully  agree  with  the  Commissioner  in  this 
point  also. 

I  have  hitherto  discussed  the  subject  as  if  the  oath  contem- 
plated in  the  statute  were  intended  to  apply  to  all  the  pro- 
ceedings necessary  to  the  issuing  of  a  patent;  and  so  that  the 
protection  eittended  to  grants  or  conveyances  in  the  hands  of 
a  purchaser,  in  good  faith,  for  valuable  consideration,  cover  all 
such  grants  and  conveyances,  whatever  they  might  be,  made 
by  the  pretended  pre  ^mptioner.  But  on  reading  over  the  act 
bf  1838  more  critically,  I  am  inclined  to  think  the  clause  in 
question  only  extends  to  the  case  of  a  patent  actually  issued 
to  a  person  claiming  it  under  oath,  for  his  own  benefit;  when, 
m  truth,  he  had  made  an  agreement  with  some  other  person, 
.that  the  title  which  he  was  to  acquire  should  inure  to  the  use 
or  benefit  df  that  other  person.  This  agreement,  rendered  void 
tinder  the  acts,  is  here  pursued  into  the  patent  itself,  which  in 
that  case  is  made  void,  except  in  the  hands  of  a  bona  fide  pur- 
chaser, for  valuable  consideration,  without  notice. 

Stripping  the  case,  then,  of  all  that  relates  to  this  oath,  as 
tiot  properly  belonging  to  it,  it  is  simply  one  of  a  pre-emption 
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claim,  disallowed  by  the  officers,  who  had  competent  authority 
to  judge  of  its  validity,  on  grounds  satisfactory  to  them  that  it 
was  unfounded,  as  being  set  up  by  men  whose  pretended  pos- 
session  was  not  their  own,  in  fraud  of  the  legal  possessor. 

This  judgment  I  think  right;  but  right  or  wrong  is  not  the 
question.  The  law  gave  them  the  authority  to  decide  the 
case,  and  they  have  done  so.  The  department,  in  my  opin- 
ion, ought  to  acquiesce  in  that  judgment;  as  in  every  point 
of  view  conclusive  against  the  claim. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 
The  Hon.  Walter  Forward, 

Secretary  of  the  TVeasury. 


INJUNCTION  AGiilNST  THE  AUDITOR  OP  POST  OFFICE  DE- 
PARTMENT. 

The  circuit  courts  of  the  Uniced  States  hare  not  power  to  enjoin  the  Anditor  of 
the  Post  Office  Depwrubent  from  paying  a  contractor  for  carrying  the  mails, 
nor  to  enjoin  the  contractor  from  making  coUectioni^  from  postmasters,  accord- 
ing to  his  contract  with  the  goTernment. 

Office  of  tbb  Attobnbt  General, 

CMoAer21,184L 

Sir:  I  have  had  the  honor,  in  compliance  with  the  request 
cocpressed  in  your  letter  of  the  24th  ultimo,  to  consider  the 
case  presented  by  Mr.  Whittlesey  in  the  following  statement: 
'*  William  T.  Stockton  &  Co.  are  the  contractors  for  carrying 
the  mail  of  the  United  States  on  four  main  and  important 
routes  in  Georgia  and  Florida,  at  a  quarterly  compensation  of 
$6,875.  The  collections  they  make  from  postmasters  on  these 
routes  each  quarter  are  about  $7(10.  William  T.  Stockton  is 
the  sole  contractor  for  carrying  the  mail  on  route  No.  2,461, 
from  Tallahassee  to  Quincy,  Florida,  for  which  he  is  paid 
$250  per  quarter.  His  quarterly  collections  of  postmasters  are . 
about  $15. 

"  William  T.  Stockton  became  indebted  to  C.  P.  Osborne, 
and,  on  the  29th  of  February,  1840,  he  drew  two  drafts  on 
tfie  Post  Office  Department  in  favor  of  said  Osborne  for  $6,000 
each,  payable  out  of  any  money  then  due,  or  which  might- 


Digitized  by  VjOOQIC 


668  HON.  HUGH  S.  LEGARE 

Injunction  against  Post  Office  Department. 

prove  to  be  due  to  him,  individually  or  otherwise,  for  trans- 
porting the  mail  of  the  United  States,  or  which  might  there- 
after exist.  These  drafts,  with  another  one  of  $3,000,  were 
received  by  my  predecessor,  without  any  agreement  or  obliga* 
tion  to  pay  them,  and  with  an  express  notice  to  Mr.  Rives,  of 
the  House  of  Representatives,  then  the  holder,  that  Mr.  Stock- 
ton had  the  right  to  countermand  the  payment  whenever  he 
thought  proper  to  do  it.  On  one  of  them  a  paynaent  was  made 
in  April,  and  another  one  in  May,  amounting  to  $3,590  87. 
Mr.  Stockton  gave  notice,  on  the  15th  of  June,  1840,  to  C.  K. 
Gardner  not  to  pay  the  drafts,  and  they  were  subsequently  with- 
drawn. 

<'  After  1  entered  upon  the  duties  of  Auditor,  the  two  drafts 
of  $6,00<)  were  presented  by  Mr.  Coxe,  (for  Mr.  Osborne,  I 
understand,)  and  the  balance  due  on  them  was  demanded.  I 
decided  against  making  the  payment  from  the  compensatioa 
accruing  to  Mr.  Stockton  under  his  contracts.  From  this  de- 
cision an  appeal  was  taken,  under  the  act  of  July  2, 1836,  re- 
organizing the  Post  Office  Department,  to  the  First  Comptroller 
of  the  Treasury,  who  affirmed  the  decision  I  made.  Mr.  Os- 
borne has  recently  filed  his  bill  in  the  circuit  court  of  the  Uni- 
ted  States  for  the  District  of  Columbia  against  Mr.  Stockton^ 
and  the  court  has  enjoined  Mr.  Stockton  from  asking  for  or 
receiving  his  pay,  and  has  enjoined  me,  as  Auditor,  from  pay- 
ing Mr.  Stockton,  or  any  one  else  by  his  authority,  until  the 
further  order  of  the  said  court  shall  be  had  in  the  premises. 
It  has  long  been  the  practice  of  the  department  to  collect  from 
postmasters  by  the  person  who  contracts  to  carry  the  mail  on 
the  route  on  which  their  offices  are  situated;  and  the  money 
so  received  applies  in  part  payment  of  the  contractor,  who  stip- 
ulates to  perform  this  service  in  his  contract.  It  is  a  questioa 
whether  the  injunction  extends  to  such  collections." 

It  thus  appears  that  an  attempt  is  made  by  means  of  an  in- 
junction, issuing  out  of  the  circuit  court  of  this.  District,  to 
compel  the  government,  through  its  executive  officers,  to  ac- 
count with  a  master  in  chancery  for  whatever  balance,  on  the 
auditing  of  his  accounts,  may  be  found  at  any  time  due  to  a 
contractor  or  other  employ  £  of  the  government;  and  vice  versa, 
to  attach  in  the  hands  of  the  government  whatever  may  at  any 
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time,  on  striking  a  balance^  be  due  to  such  employe  or  con- 
tractor. 

It  is  easy  to  perceive  that  such  a  practice  fully  carried  out 
would  lead  to  the  settling  of  most  accounts  of  the  government 
by  judicial  instead  of  executive  officers,  on  principles  laid  down 
by  the  courts  in  analogy  to  their  proceedings  in  private  causes^ 
and,  perhaps,  wholly  incompatible  with  all  correct  and  expe- 
ditious  administration  of  public  affairs.  There  remains  but 
one  more  step  to  be.  taken:  it  is  for  the  court  to  appoint  a  re* 
eeiver  in  such  cases,  who  shall  oust  the  executive  officers,  and 
assume  all  their  responsibilities  under  the  control  of  the  courts, 
and  not  that  of  the  executive  department;  indeed,  that  step  is 
virtually  taken  here. 

The  manner  in  which  this  interference  would  operate,  and 
the  extent  to  which  it  would  embarrass  all  the  business  of  the 
country,  may  be  conceived  from  one  circumstance  brought  to 
view  in  the  passage  of  the  Auditor's  letter  to  you  extracted 
above.  It  appears  that  a  part  of  the  arrangement  with  the 
contractors  is,  to  empower  them  to  receive  payment  from  the 
deputy  postmasters  of  the  dues  of  the  latter  to  the  government, 
and,  with  funds  thus  received  by  authority  of  the  government, 
to  satisfy  pro  tanto  their  own  claims  upon  the  department. 
This  plan,  it  seems,  is,  in  all  Respects,  most  convenient  and 
effective  for  the  purposes  proposed.  But  this  injunction  inter- 
poses; the  defendant  (Stockton)  is  enjoined  from  receiving,  as 
agent  of  the  government,  (though  should  there  be  a  balance  in 
his  favor  for  his  own  benefit,)  the  arrears  due  by  deputy  post- 
masters to  the  department;  and  to  ascertain  the  state  of  this 
balance,  of  course  an  account  must  be  stated,  which  is  to  be 
settled  by  the  officers  of  the  court. 

Were  this  a  new  question  in  this  office  I  should  feel  it  my 
duty,  after  the  many  attempts  recently  made  to  subject  the 
whole  administration  of  the  government  to  the  superintendence 
of  a  local  tribunal,  to  go  somewhat  at  large  into  the  merits  of 
it;  but  I  am  fortunately  saved  that  trouble  by  one  of  my  dis- 
tinguished predecessors,  who,  many  years  ago,  gave  an  opinion 
upon  this  very  subject,  which  1  adopt  in  its  whole  extent,  and 
to  which  I  respectfully  refer  the  department  for  its  government 
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on  this  occasioM.  I  allude  to  Mr.  Wirt's  opiaioa,  recorded  in 
this  office  as  of  the  27th  of  July  ^  1824,  in  the  case  of  James  L. 
Cathcart.  (Opinions  of  Attorneys  General^  vol.  i,  p.  68J .)  Since 
that  opinion  was  written ,  several  cases  have  been  decided 
touching  the  responsibility  of  executive  officers  to  the  courUl 
but  there  is  nothing  in  any  of  them  to  encourage  any  attempt 
to  turn  the  government  compulsorily  into  a  garnishee  or  stake- 
holder for  all  its  innumerable  officers  and  employes,  and  |o 
transfer  the  auditing  of  its  endless  accounts  to  the  master  in 
chancery.  The  United  States  V3.  Kendall  goes  no  further  than 
«  strictly  minialerial  act,  commanded  by  an  express  act  of 
Congress.  Decatur  vs.  Paulding  »how8  that  the  Supreme 
Court  is  fully  aware  of  the  dangerous  consequences  that  would 
attend  the  slightest  extension  of  the  jvinciple  of  that  case. 
The  case  of  the  Bank  of  the  Metropolis  was  a  set  off  under 
a  negotiable  instrument  accepted  without  reserve  or  qualifica- 
tion. Here,  not  only  was  there  no  acceptance  of  a  negotiable* 
paper>  but  a  distinct  and  proclaimed  refusal  to  accept  accord- 
ing to  a  very  salutary  rule  adopted  by  the  department;  and  the 
very  object  of  this  suit  is  to  substitute  the  decree  of  a  court  for 
the  will  of  the  executive  officer,  and  to  set  up  an  acceptance  by 
construction  of  law,  in  a  case  in  which  it  was  refused  in  fact. 
In  short,  it  is  a  suit  against  the  United  States;  and  Mr.  Whit- 
tlesey, the  auditor,  is  no  more  responsible  than  any  other  ojGBi- 
cer  under  the  chief  executive  authority  of  the  country. 

I  recommend,  therefore,  that  there  be  no  acknowledgment, 
direct  or  indirect,  of  the  jurisdiction  of  the  court.  The  course 
pursued  by  Mr.  Secretary  Paulding  may  serve  as  a  precedent, 
or  any  other  which  the  district  attorney  shall  prefer. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 

To  the  Pbesidbnt. 


ENUSTMRNT  OF  ALIENS. 

Until  the  passage  of  an  act  by  Congress  authorizing  the  enlistment  of  aliens  into 
the  military  service  of  the  United  States,  such  enlistmenu  must  be  regarded 

lATBlid. 
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Whether  the  State  courta  have  jurisdiction  in  any  case  involving  the  validity  of 
an  enlistment  discussed;  and  a  reference  to  the  federal  tribunals  recommended 
in  all  matters,  with  a  view  to  the  avoiding  of  unpleasant  and  dangerous  con- 
flicts of  doctrine  and  jurisdiction. 

Office  of  the  Attorney  General, 
October  22, 1841, 
Sir:  I  have  had  the  honor  to  reeeive  your  pote  of  the  16Ui 
instant,  submitting  for  my  consideration  the  ibltowing  ques- 

.  tions:  <<1.  Is  the  enlistment  of  an  alien  valid?  2.  Have  the 
State  courts  jurisdiction  in  any  case  involving  the  validity  of 
an  enlistment?'' 

1.  Nothing  can  be  clearer  than  that  the  voluntary  enlistment 
of  aliens  is  agreeable  to  the  law  of  nations,  which  makes  a 
part  of  the  common  law^  and  it  is  not  without  difficulty  that 
I  have  been  brought  to  think  that  the  acts  of  Congress,  fairly 
construed,  have  deprived  the  Ejcecutive  of  a  resource  apparent* 

•ly  so  necessary  to  our  military  establishment,  and,  one  should 
thinkj  so  peculiarly  appropriate  in  a  country  always  full  of 
young  men  intending  to  become  its  citizens  as  soon  as  possible, 
and  willing  to  be  its  defenders  in  the  mean  time/  But^  if  the 
policy  of  the  act  of  1815  be  considered,  as  an  act  passed  iKa** 
mediately  after  a  war,  in  which  a  totally  different  course  had 
been  pursued,  (for,  in  all  the  acts  for  increasing  the  army^- 
^rante  bcllo,  any  son  of  able-bodied  white  man  was  allowed  to 
be  enlisted,*)  it  will  be  difficult  to  put  any  other  interpretation 

*  See  an  act  to  raise  an  additional  military  force,  January  ]  ],  1813. 

An  act  supplementary  to  an  act  for  the  more  perfect  organization  of  the  army 
of  the  United  States,  January  30,  1813. 

An  act  in  addition  to  the  act  entitled  "  An  act  to  raise  an  additional  military 
force,"  January  29,  1813. 

An  act  to  amend  the  act  in  addition,  entitled  "  An  act  to  raise  an  additional 
force,  and  for  other  purposes,"  July  5,  1813. 

An  act  making  further  provision  for  filling  the  ranks  of  the  regular  army, 
encouraging  enlistments,  and  authorizing  the  re-enlistment  for  longer  periods  of 
men  whose  terms  of  service  are  about  to  expire,  January  27,  1814.  See  also 
acta  of  January  28,  1814,  and  February  10,  1814. 

An  act  making  further  provision  for  iUling  the  ranks  of  the  army  of  the 
United  States,  December  K),  1814. 

NoTB.~Jefferson  wished  an  amendment  adopted  to  the  constitution,  that  aU 
officers  and  soldiers,  not  natives  of  the  United  States,  shall  be  incapable  of  serv- 
ing in  their  armies  by  land  except  during  a  foreign  war.  (Jefferson's  Works, 
vol.  3,  p.  36.) 
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on  it  than  that  Congress  meant  its  regular  army  in  time  of 
peace  to  consist  only  of  citizens.  This  a&t  revives  in  this  par- 
ticular the  act  of  1802.  Now,  the  eleventh  section  of  that  stat- 
ute  not  only  directs  affirmatively,  and  rewards  the  enlisting  of 
effective  able-bodied  citizens  of  the  United  States,  &c*,  but  by 
one  of  its  provisos  it  as  expressly  forbids  the  enlisting  of  men 
of  any  other  description:  '^  And  if  any  officer  shall  enlist  any 
person  contrary  to  this  trne  intent  and  meaning  of  this  act,  for 
every  such  offence  he  shall  forfeit  and  pay,"  &c.  Even  with- 
out this  negative  clause  it  would  have  been  difficult  to  main- 
tain, consistently  with  the  statutes,  the  common  law  right  of 
enlisting  foreigners;  for  the  power  to  raise  armies  belongs  to 
Congress,  and,  by  exerting  it,  might  well  be  thought  to  have 
exhausted  its  power.  But,  in  the  face  of  such  a  prohibition, 
all  doubt  seems  to  me  to  be  at  an  end. 

The  law  standing  thus,  under  the  acts  of  1802  and  1815 
read  together,  does  the  act  of  1821,  subsequently  passed,  for 
rediy^ing  and  fixing  the  military  peace  establishment,  make 
any  changes  in  it?  I  answer  that  it  does  not.  Its  object  is 
simply  reduction,  and  the  changes  incident  to  reduction.  In 
all  other  respects  it  must  be  interpreted  as  making  part  of  a 
system  of  which  the  fundamental  principles  were  settled  by 
•  those  more  comprehensive  enactments.  If  the  conclusion  I 
have  come  to  is  folly  supported  by  the  usual  rules  of  con- 
struction up  to  this  point,  it  certainly  derives  great  additional 
force  from  the  consideration  already  thrown  out,  viz:  that  du- 
ring all  the  exigencies  of  war,  the  condition  of  citizenship  waa 
entirely  dispensed  with. 

It  is  plain  that  Congress  supposed  different  principles  to  ap- 
ply to  the  state  of  peace,  from  those  which  govern  nations  in 
time  of  danger;  and  as  soon  as  the  danger  was  passed^  they 
abolished  the  institutions  it  bad  justified.  It  deserves  to  be 
added  thatBlackstone,  whose  Commentaries  have  always  been 
an  elementary  book  with  our  legislators,  is  of  opinion  that  the 
soldiers  of  the  regular  army  ought  always  to  be  natural-born 
subjects.  Whatever  we  may  think  of  the  justness  of  this 
opinion ;  it  shows  at  least  that  it  might  be  entertained  by  en- 
lightened men.  On  the  whole,  I  see  no  remedy  for  the  evils 
anticipated  from  this  construction,  but  in  an  act  of  Congress 
luthorizing  such  enlistments. 
• 
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2d.  As  to  the  second  question,  it  would  in  my  opinion  be  a 
very  strong  proposition  to  advance,  that  a  man  imprisoned 
ugainst  law^  under  a  color  of  authority  from  the  government 
of  the  United  States,  should  be  deprived  of  the  protection  of 
the  State  courts,  by  means  of  the  great  and  speedy  remedy 
of  the  habeas  corpus  act,  where  there  is  no  means  of  resorting 
to  the  federal  triounals.  I  do  not  say  the  jurisdiction  of  the 
State  courts  is  free  from  doubt  I  should  not  have  said  so  a 
priori;  and  much  less  inclined  am  I  to  affirm  it>  after  what  fell 
from  Chancellor  Kent  in  the  matter  of  Ferguson,  (9  John.  239,) 
and  especially  after  the  grave  caveat  entered  upon  the  aubject 
by  Mr.  Justice  Story,  in  the  case  of  the  United  States  vs. 
Bainbridge,  (1  Mason,  71.)  But  this  I  will  venture  to  say — 
that  it  is  far  more  agreeable  to  the  analogy  of  our  institutions, 
and  exceedingly  desirable,  with  a  view  to  the  avoiding  of  un* 
pleasant  and  even  dangerous  conflicts  of  doctrine  and.jurisdic- 
tion,  that  the  State  courts  should  in  all  doubtful  matters  refer 
the  complaint  to  the  federal  tribunals,  which  are  always  at  hand, 
and  fully  able  to  give  the  relief  sought,  according  to  principles 
esitablished  by  the  common  Consent  of  all  the  States,  fer  the 
government  of  all. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 

To  the  Hon.  John  C.  Spenoer, 

Secretary  of  War. 


POWER  OF  PRESIDENT  TO  PILL  VACANCIES. 

The  constitution  authorizes  the  President  to  fill  vacancies  that  may  happen  du- 
ring the  fecess  of  the  Senate,  even  though  the  vacancy  shall  occur  after  a  ses- 
■ioA  of  the  Senate  shall  have  intervened. 

The  Executive  power  of  removal  from  officey  as  indicated  in  the  argumeM  of 
Mr.  Madison,  delivered  in  the  first  Congress,  drawn  from  the  chancter  of 
Executive  power  and  Executive  responsibility,  and  from  the  irresistible  neces- 
sity of  the  case,  has  been  acquiesced  in  by  the  whole  country. 

Office  of  the  Attorney  General, 

X      October  22,  I84h 
StR :  I  have  had  the  honor  to  receive  yonr  communication 
of  the  21st  instant;  asking  for  my  opinion  whether  that  clause 
Vol.  Ill— 43 
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of  the  constitution  of  the  United  States  (article  2,  section  2, 
clause  3)  giving  the  President  fowtr  to  fill  up  all  vacancies 
that  may  happen  during  the  recess  of  the  Senate,  by  granting 
commissions,  which  shall  expire  at  the  end  of  their  next  ses- 
sion,  authorizes  him  to  fill  a  vacancy  so  occurring  after  a  ses^ 
sion  of  the  Senate  shall  have  intervened. 

It  would  have  been  much  more  satisfactory  to  me  to  have 
given  an  opinion  upon  a  particular  case  stated,  than  one  in  the 
form  of  an  abstract  proposition.  Neither  aie  the  words  id 
which  the  point  is  submitted  to  me  entirely  free  from  all  am- 
biguity. For  the  purpose,  therefore,  of  obviating  every  possi* 
ble  misunderstanding,  I  have  the  honor  to  state,  that  I  assume 
the  case  proposed  to  be  as  follows,  viz:  that  a  vacancy  having 
occurred  during  a  recess,  the  President  had  filled  it  up  by  a 
temporary  appointment,  under  the  clause  of  the  constitution  in 
question;  then,  after  the  meeting  of  the  Senate,  had  made 
another  nomination^  which  was  not  acted  upon  by  the  Senate; 
and  so  the  office  being  now  vacant,  the  question  is,  has  the 
President  power  to  fill  up  again,  by  granting  a  commissioa 
which  shall  expire  at  the  end  of  the  next  session  of  the  Sen- 
ate? This  question,  however  difficult  it  may  a^^pear  to  have 
been  rendered  by  opinions  thrown  out,  or  proceedings  had  in 
analogous  cases,  does  seem  to  me,  with  all  possible  deference 
for  the  superior  wisdom  of  others,  to  admit  of  no  doubt,  whether 
it  be  considered  as  one  of  pure  legal  science,  or  as  matter  of 
public  expediency. 

In  the  first  place,  then,  it  seems  to  me  that  the  vacancy 
strictly  ^'  happens  "  during  the  recess.  By  the  supposition,  an 
appointment  has  been  made  to  hold  during  the  whole  session. 
There  is  a  complete  pleuarty  up  to  its  expiration.  It  is  not 
until  after  the  very  last  act  of  that  body,  or  its  adjournment 
has  been  consummated,  that  the  office  becomes  vacant  in  con- 
templation of  law.  But,  if  so,  then  it  has  happened  during  a 
vacancy.  I  say  it  has  "  happened;"  for,  if  any  stress  is  laid 
on  the  peculiar  use  of  that  word,  as  implying  something  for- 
tuitous and  unexpected,  the  presumption  must  be  that  the 
omission  to  confirm  the  nomination  was  a  mere  oversight.  If 
the  office  is  one  created  by  law,  the  law  which  requires  it  to 
be  filled  is  as  binding  on  the  Senate  as  on  the  President,  whose 
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Special  duty  it  is  to  see  it  executed.  I  suppose  this  to  be  a  case 
«f  the  kind.  The  Senate,  then,  has  no  discrettoa  to  fill  or  not 
to  fill  it^  trat  only  to  see  to  its  being  properly  fiUed.  But,  if  it 
has  taken  no  order  upon  th«  President's  nomination — if  it  has 
left  a  chasm  fuo  ad  h9c  in  the  power  of  executing  the  law,  and 
that,  too,  contrary  to  the  commands  of  tiie  iaw  itself— the  re< 
spect  which  the  law  acknowledges  and  challenges  from  that 
august  body,  would  require  ns  to  presume  that  the  omission 
was  a  mere  accidental  one^  At  all  events,  it  would  be  a  rare 
and  unexpected  occurrence;  and  it  would  be  no  abuse  of  the 
term  to  say  it  happened,  as  i  have  shown  it  would  have  hap- 
pened, during  a  recesB.  It  is  needless  to  say  this  reasoning 
does  not  9^y  to  a  case  in  which  the  creation  of  the  office 
itself  might  depead  upon  the  concurrence  of  the  Senate:  f6r 
instance,  the  still  unsettled  question,  whether  a  President  (Mr. 
Uadison  in  1813)  may  send  an  extraordinary  embassy  abroad 
during  a  recess, 

2d.  The  wgumetUum  ab  ino9fwemen€i  is  at  least  as  strong 
as  the  preceding  view  of  the  question^  as  one  of  strict  taw. 
The  President  is  charged  with  the  whole  executive  power,  so 
fiir  as  it  has  a  positive,  substantial  existence.  He  is  to  see  the 
laws,  and  all  the  laws,  executed.  He  is  to  fill  all  offices  with 
fit  persons,  with  a  view  to  execute  the  laws.  It  is  clear  no 
iaterruptioB,  oo  taterregnum  of  executive  power,  can  be  con- 
templated. As  long  as  the  law  lives,  it  must  act;  as  long  as 
it  speaks,  it  must  be  heard;  as  long  as  it  commands,  its  pre- 
cepts must  be  enforced.  Therefore  the  President,  charged 
with  the  high  duty  of  giving  full  effect  to  the  law,  must  have 
a  power  like  its  own  existence — perpetual.  The  people,  how- 
ever, were  wisely  jealous  of  this  great  power  of  appointing  the 
agents  of  the  executive  department,  and  chose  to  restrain  its 
discretion  by  requiring  it  in  all  cases  to  nominate;  but  only  in 
case  it  had  the  concurrence  of  the  Senate,  to  appoint.  But  as 
it  might  be  easily  foreseen,  that. to  allow  the  execution  of  the 
law  to  depend  altogether  upon  the  discussions  or  movements 
of  a  deliberative  assembly  would  bring  with  it  all  the  evils  of  a 
plural  Executive,  and  load  to  perpetual  interruptions  of  the 
whole  course  of  public  affairs,  and  even  to  most  dangerous  in- 
terregna in  the  executive  powers  essential  to  the  order  and  de- 
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fence  of  society;  the  conyention  veiy  wisely  provided  against 
the  possibility  of  such  evils  by  enabling  and  requiring  the 
President  to  keep  full  every  office  of  the  government  during  a 
recess  of  the  Senate^  when  his  advisers  could  not  be  consulted; 
not  only  so y  but;  making  allowance  for  the  tardiness  and  un« 
certainties  inseparable  from  the  debates  and  proceedings  of  all 
deliberative  bodies^  ihey  extended  this  indispensable  authority 
to  the  very  last  moment  of  the  session.  My  opinion  is,  that 
the  same  ovennling  necessity  which  applied  to  the  original 
vacancy  applies  to  the  second  one^  created  by  an  omiasiou  of 
the  Senate  to  act  on  a  nomination. 

That  body  has  only  a  negative  and  secondary  agency  in  ap- 
pointment to  office.  It  has  no  share  of  the  executive  power, 
properly  so  called — that  is,  active,  discretionary  executive 
power;  it  simply  controls  the  head  of  that  department  in  the 
choice  of  its  agents.  It  has  no  constitutional  right  to  create 
an  interregnum  of  the  government;  no  sucb  tremendous  dis- 
cretion  has  been  confided  to  it.  It  is  not  responsible  to  the 
people  for  any  failure  to  execute  the  laws.  It  cannot  be  im* 
peached  for  denying  the  means  of  executing  them  to  him  who 
is  liable  to  be  judged  and  punished  for  a  future  to  exercise  the 
powers  which,  in  every  well-constituted  society,  must  be  per- 
petually and  everywhere  at  work  for  its  protection.  In  short, 
I  repeat,  I  can  see  no  reason  to  doubt  about  the  question  in 
any  aspect  of  it. 

If  any  authority  were  needed  to  enforce  considerations  which 
seem  so  obvious  and  conclusive  in  themselves,  I  think  the 
celebrated  debate  on  the  power  of  removal  in  the  first  Congress 
would  furnish  it.  The  whole  country  seems  to  have  acqui- 
esced  in  'the  argument  of  Mr.  Madison,  in  favor  of  that  power 
drawn  from  the  character  of  executive  power  and  lesponsibil* 
ity,  and  from  the  irresistible  necessity  of  the  case. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 

Hon.  JoHK  C.  Sfbkcer, 

Secretary  of  War. 
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CLAIMS  XTSDER  TREATY  CEDING  FLORIDA. 

By  the  last  clause  of  ninth  article  of  the  treaty  of  1819,  with  Spain,  and  the  acta 
of  23d  March,  18^,  and  2(Jth  June,  1834,  the  Secretary  of  the  Treasury  ia 
required  to  pay  the  claims  for  injuries  caused  by  the  military  operations  of 
1819  and  1813,  on  whkh  a  fayorable  report  may  have  been  made  by  the  judfpe 
of  the  superior  court  of  St.  Augustine,  where,  upon  examination  of  the  deci- 
sion and  theev^idence  an  which  it  is  founded,  be  shall  deem  the  same  to  be  just. 

In  these  cases  the  examination  of  the  judge  is  to  enlighten  the  mind  of  the  Sec- 
retary,  as  the  rerdict  of  a  jury  in  a  feigned  issue  is  to  enlighten  the  conscience 
of  (he  chancellor;  and  his  decision  is  simply  mfkUriwn  bmid  ««H,  and  not  co»> 
elusive,  in  any  degree,  upon  the  Secretary.  He  must,  nevertheless,  look  into 
the  whole  matter,  and  ascertain  for  himself  whether  the  government  is  liable, 
and  to  what  extent. 

If  the  case  be  one  of  injury  by  the  military  operations  referred  to,  in  which  no 
ordinary  care  of  the  proprietor  or  his  agents,  and  no  ordinary  goodness  of  the 
property  supposed  to  have  been  injured,  would  have  guarantiecl  it  against  the 
alleged  injuries,  it  is  within  the  treaty,  and  the  claUnant  is  entitled  to  his  dam- 
ages. 

In  respect  to  the  damages,  the  Secretin  ought  to  be  satioied  that  the  conse^ 
quenoes  which  are  alleged  to  have  ensued  upon  the  trespasses  in  question, 

-  were  no  more  than  what,  in  the  ordinary  course  of  things,  would  be  expected 
to  be  caused  by  there;  that  is,  that  afler  they  occurred,  there  was  no  lachtB  on 
the  part  of  the  owner  in  his  efforts  to  repair  them,  and  that  the  evils,* whatever 
they  wiepe,  were  not  aggravated  by  some  defect  peculiar  to  the  character  and 
condition  of  his  property. 

Officb  of  the  Attorney  General^ 

October  25  J  1841. 

StRt  I  have  considered  the  claim  of  Bunch's  executor,  and 
have  now  the  honor  to  submit,  according  to  the  request  con» 
tained  in  your  letter  of  the  21st  instant,  mjr  views  as  to  the 
principles  which  ought  to  govern  the  department  in  deciding 
on  the  awards  under  the  last  clause  of  the  9th  article  of  the 
treaty  of  1819,  with  Spain,  taken  in  connexion  with  the  au* 
thority  vested  in  the  department  by  acts  of  Congress  of  23d 
Ifarch,  1823,  and  26th  June,  1834,  to  satisfy  those  awards. 

It  is  the  plain  meaning  of  the  two  acts,  that  the  Secretary  of 
Che  Treasury  is  to  pay  the  claims  on  which  a  favorable  report 
may  have  been  made  by  the  judge  of  the  superior  court  of  St* 
Augustine^  only  in  cases  where,  upon  an  examination  by  the 
department  of  such  decision,  as  welt  as  of  the  evidence' on 
which  it  is  founded,  that  decision  shall  be  deemed  by  the  Sec* 
reiary  of  the  Trea^sury  to  be  just.  -  In  other  words,  Congress 
fueant  to  bind  itself  by  the  leterence  to  judicial  examination^ 
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only  SO  &r  as  the  head  of  the  Treasury  Department  should  be 
satisfied  with  its  results.  The  examination  of  the  judge  is  to 
enlighten  the  mind  of  the  Secretary,  just  as  the  Teidict  of  a 
jury  in  a  feigned  issue  is  to  enhghten  the  conscience  of  a  chan- 
cellor; and  in  both  cases  with  precisely  the  same  freedom  on 
the  part  of  him  whose  decree  is  to  be  final,  to  follow,  after  all, 
his  own  sense  of  what  belongs  to  the  real  equity  of  the  case. 
The  only  doubt  that  can  possibly  arise  under  the  wenis  of  the 
acts  is,  whether,  the  award  of  the  judge  being  considered  as 
unjust,  or  not  "deemed  just^'^  by  the  Secretary,  the  latter  be 
at  liberty  to  do  any  thing  more  than  simply  refuse  to  pay  it. 
But  it  is  more  agreeable  to  the  indulgent  spirit  in  which  trea^ 
ties  are  construed  to  consider  the  greater  as  including  the  lessev 
authority,  and  the  department  as  warranted,  in  alt  cases  where- 
in its  objection  is  only  to  the  amount  of  the  allowance,  ta 
diminish  that  amount,  and  satisfy  the  claim  accordingly;  taking 
care,  however,  that  a  receipt  in  full  or  release  of  all  further  de- 
mands be  executed  by  the  claimant.  In  short,  the  sentence  of 
the  jud^ge  below  is  not  intended  to  be  res  judicata  as  between 
the  government  and  the  claimant,  with  the  usual  effect  of  a 
complete  estoppel  between  parties,  but  it  is  simply  the  arbiirham 
boni  viri,  binding  only  so  far  as  it  is  agreeable  to  reason  and 
equity. 

The  department,  in  its  examinations  of  the  decisioDS  below, 
will  look  to  two  distinct  points,  both  of  them,  in  matteis  of  coo* 
sequential  damage,  of  equal  importance  and  difficulty:  1st.  Is 
the  government  liable  at  ail  ?  2d.  Te  what  extent  is  it  liable  ? 
The  words  of  the  treaty  are  quite  general — ^indeed,,  excessively 
so;  but  they  are  significant  enough,  perhaps,  to  admit  of  a  sal- 
is&ctory  practical  application  to  the  case  im)w  in  question. 
"  The  United  States  will  cause  satisfaction  to  be  made  for  the 
injuries,  if  any,  which  by  process  of  law  shall  be  established 
to  have  been  suffered  by  the  Spanish  officers,  and  individual 
Spanish  inhabitants,  by  the  late  operations  of  the  American 
army  in  Florida."  The  act  of  1834  ascertains,  in  point  of 
time,  the  operations  referred  to,  (1812;)  but  the  character  and 
circumstances  of  the  injury  necessary  to  bring  a  case  wtthio 
the  treaty,  to  make  out  what  is  called  a  casus  fosderiSf  ars 
more  difficult  of  precise  adjudication.    There  is  no  subject 
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that  has  been  treated  in  a  more  refined  and  comprehensive 
spirit  by  the  great  masters  of  the  civil  law  than  diat  of  con* 
sequential  damages,  as  yon  will  be  satisfied  by  simply  turn- 
ing to  one  of  diem,  to  whom  I  respectfully  refer  you  for  your 
guidance  in  this  matter — 1  mean  Dbmat,  (vol.  1,  p.  407,  s.  99, 
b.  3,  tit.  6,  sections  1,  2^  3.)  See  especially  a  case  precisely 
in  point,  p.  416.  The  principles  there  developed  are  of  uni- 
versa!  application  in  all  cultivated  jurisprudence.. 

The  first  question  that  presents  itself  is,  Were  the  injuries 
complained  of  suffered  by  the  claimants  by  reason  of  the  ope- 
rations of  the  American  army  ?  Here  an  important  su^estion 
must  be  made-^hat  which  pre^ades  the  whole  body  of  the 
Inw-^-^xtttsm  proKima^  et  twn  remoiay  specMur.  Thus  it  is  by  no 
means  sufficient  to  show  that,  had  the  American  army  never 
Altered  Florida,  the  events  complained  of  had  not  happened; 
for  no  one  can  justly  be  held  responsible  for  any  damages  that 
are  not  the  obvious,  natural,  and  immediate  consequences  of 
what  he  has  done  or  omitted  to  do.  Mere  accidental  coinci* 
dences,  and  distant  contingencies,  are  never  taken  into  account 
in  the  filiation  of  legal  cause  and  effect.  The  injury  done  must 
have  been  such  as  everybody  might  have  anticipated  firom  the 
trespass  or  omission.  It  is  not  enough  that  the  latter  be  the 
occasion  of  jt,  merely;  it  must  be  its  cause  properly  so  called. 
Siq>pose,  for  instance,  it  can  be  shown  that  an  ordinarily  well- 
disciplined  family  of  negroes  would  not  have  been  driven  from 
their  work  by  the  presence  or  the  proceedings  of  the  troops  in 
question;  aiKl,  consequently,  that  if  the  master  had  the  au- 
thority  which  is  usually  implied  in  that  relation,  his  slaves 
would  have  made  and  gathered  a  crop;  I  have  no  hesitation 
in  saying  the  law  would  have  allowed  no  damages  at  all, 
though  it  could  be  proved  that,  in  &ct,  the  slaves  in  question, 
being'very  little  under  control,  or  very  particularly  timid  or 
ignorant,  fled  or  became  unmanageable  at  the  appearance  of 
an  invading  force.  If,  on  the  contrary,  it  be  proved  that  they 
were  driven  away  by  forcey  or  actual  threats  of  bodily  or  other 
evil,  such  asa  licentious  soldiery  usually  inflict,  the  case  would 
be  very  different.  I  put  the  matter  thus  in  the  abstract,  be- 
cause, of  course,  I  have  not  looked  into  the  facts  on  which  the 
decision  of  the  judge  is  bottomed.    1  am  only  stating,  in  com- 
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pliance  with  your  request^  the  legel  principles  appficaMB  to 
such  questions. 

The  first  things  then,  is  to  be  sure  that  the  case  is  one  of  in^ 
jury  caused  by  the  military  operations  of  1812  and  1813,  io 
which  no  ordinary  care  of  the  proprietor  or  his  agents,  and  no 
ordinary  goodness  of  the  property  supposed  to  have  been  in* 
jured;  would  have  guarantied  it  against  the  alleged  injurios. 
If  you  be  satisfied  on  this  head^  then  the  case  comes  within 
the  treaty,  and  the  only  remaining  inquiry  will  be  as  to  the  ex- 
tent of  the  damages,  and,  consequently,  of  the  reparation  to  be 
made  for  them.  Here,  too,  the  department  must  bear  in  mind 
that  it  ought  to  be  satisfied  that  the  consequences  which  aie 
alleged  to  have  ensued  upon  the  trespasses  in  question  were 
no  more  than  what,  in  the  ordinary  course*  of  things,  would 
be  expected  to  be  caused  by  them;  that  is,  that,  after  they  oc« 
curred,  there  was  no  lac/ies  in  the  owner,,  in  his  etkyria  to  repair 
them;  and  that  the  evils,  whatever  they  were,  were  not  aggra- 
vated by  some  defect  peculiar  to  the  character  and  conditioo 
of  his  property.  If  you  should  be  satisfied  on  this  head,  thea 
the  next  inquiry  that  arises  in  the  case>  as  1  perceive  from  the 
papers  before  me^  is,  whether  you  can  make  allowance  for  pros* 
pective  as  well  as  present  or  actual  damage;  and,  if  thai  be  aa- 
swered  affirmatively,  by  what  standard  they  are  to  be  measured. 
I  have  no  doubt  at  all  that  prospective  or  consequential  dam- 
ages are  as  much  within  the  treaty  as  actual  injuries;  but  they 
must  come  within  the  rule  which  I  have  had  the  honor  to  lay 
down  under  a  former  head.  They  must  have  been  caused^  not 
simply  occa^(^d,  by  the  military  operations  in  question;  and 
they  must  not  have  been  aggravated  by  laches^  &c.  In  short,, 
they  must,  in  every  fair  and  equitable  sense  of  the  word,  have 
been  necessary  consequences. 

There  can  be  no  difficulty  about  a  crop  actually  made  and 
ready  to  be  gathered;  there  is,  in  principle,  none  as  to  the 
liability  of  any  one  by  whose  trespass  or  defeult  it  is  proved 
that  the  making  of  a  crop  has  been  prevented.  It  is  clear,  he 
must  make  reparation  as  far  as  the  extent  of  the  injury  can  be 
ascertained.  That  he  should  be  exonerated  fiom  the  respon- 
sibility  by  reason  of  any  uncertainty  as  to  the  measure  of  Uie 
wrong  ha  has  inflicted^  were  to  aUow  him  to  take  advantage 
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of  his  own  delinquency.  If  it  be  Uncertain  what  the  crop 
would  have  been,  who  is  to  blatne  for  that  uncertainty  but  the 
invader  that  prevented  its  actually  being  made  ?  Still,  it  is 
admitted  that  the  application  for  redress  is  embarrassed  by  the 
difficulty  of  making  it  out  with  the  precision  necessary  to  all 
legal  retribution.  Take  the  analogous  case  put  by  Domat  {ubi 
sop.',  p.  416)  of  a  lease  for  several  years  which  is  interrupted 
from  the  first  or  second  year.  The  estimate  Would  depend 
upon  various  calcuUtions  of  chances:  upoii  the  probability  of 
such  events,  on  the  one  hand,  as  hail,  frosts,  barrenness^  a 
fall  in  the  price  of  produce,  dec,  &c;;  on  the  other,  of  plenti- 
ful  crops,  high  prices,  and  a  ready  market;  in  a  word,  it  might 
very  well  be  that  the  former  would  neither  lose  nor  gain  by  the 
eviction.  Yet,  inasmuch  as  fiirmers  usually  make  their  bar* 
gains  with  a  view  to  profits,  and  landlords  lease  their  (arms 
under  that  expectation,  the  uncertainty  of  such  events  is  no 
reason  why  the  loss  which  the  fermermust  in  all  cases  be  sop- 
posed  to  have  suffered,  and  in  most  cases  would  in  fact  suffer^ 
should  not  be  repaired.  But  all  that  human  reason  can  do^ 
and  what  justice  is  required  to  do,*  under  such  circumstances, 
is  to  take  a  medium  of  the  profits  which  the  farmer  of  such 
lands  may  usually  make,  adding  the  considerations  called  for 
by  the  special  circumstances  of  the  case,  such  as  whether  his 
contract  had  hitherto  been  very  profitable,  or'Otherwise;  whether 
er  not  he  might  easily  have  got  another  ferm^  whether  he  had 
many  years  of  his  lease  to  come  or  noti^-^^ince  greater  or  less 
damages  might  fairly  be  awarded  according  to  the  state  of  the 
casein  those  particulars;  for  it  is  a  principle  applicable  \o  all 
the  cases  within  the  category  in  question,  that  a  good  deal  ia 
allowed  to  the  prudence  of  the  judge  in  mitigating  the  dam- 
ages. In  the  uncertainty  of  events,  as  the  great  authority  re* 
ferred  to  has  it,  it  would  not  be  just  that  the  reparation  of  dam- 
ages should  be  equal  to  the  gain  which  one  might  hope  lor 
from  a  success  altogether  &vorable. 

These  being  the  principles,  the  practical  question  will  prob« 
ably  be  disposed  of  without  much  difficulty  by  the  department, 
enlightened  as  it  is,  no  doubt,  by  many  precedents  and  analo- 
gies  withm  its  own  experience,  and  by  the  information  fur« 
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nished  through  its  local  agents.  You  will  permit  me  merely  to 
suggest  a  single  consideration:  A  crop  of  agricultural  produce 
represents,  in  strict  theory — Ist,  the  rent  of  land ;  2d,  the  wages 
of  labor;  3d,  the  profit  of  stock.  In  this  country,  especially 
ia  Florida^  rents  are  merely  nominal;  they  may  be  almoist 
thrown  out  of  the  case;  aud,<  a^  the  work  of  tillage  is  altogether 
done  by  slaves,  the  wages  of  labor  are  generally  confounded 
with  the  profits  of  capital.  Still,  oil  these  elements  enter  into 
a  case  like  this.  It  does  often  happen,  for  instance,  that  slaves 
are  hired  for  the  purposes  of  agriculture.  In  that  case,  it  is 
very  clear  that  the  capit^ist  who  employs  them  expects  that 
over  and  above  what  is  necessary  to  reimburse  him  the  wages 
of  his  laborers,  be  shall  have  what  is  reckoned  in  those  coun- 
tries a  fair  profit  on  his  investment.  This  is  more  than  the 
interest  of  money.  Planting  is  always  a  iroublesome  and 
hazardous,  and,  in  sickly  countries>  and  such  as  are  exposed 
to  Indian  depredations  and  other  the  like  disorders,  even  a  dan- 
gerous employment.  No  man  would  undertake  such  a  bust- 
nessy  under  such  circumstances,  if  he  were  to  receive  no  mors 
than  what  one  year  with  another  would  be  considered  as  only 
the  &ir  average  wages  of  slave  laborers  hired  out,  to  be  fed, 
taken  care  of,  and- managed  by  others.  I  therefore  am  of 
the  opinion,  should  you  think,  on  all  the  principles  which  I 
have  endeavored  to  state  and  develop,  that  the  wages  of  slaves 
were  fairiy  due  on  the  cround  of  crops  destroyed,  or  prevented 
firom  being  made,  that  this  last  consideration  would  warrant 
you  in  going  somewhat,  beyond  mere  wages;  how  fiir,  is  a 
grave  matter  on  which  your  discretion  will  be  wcmhily  exer« 
cised.  Regretting  that  the  haste  in  which  parties  require  me 
to  pass  upon  their  claims  exposes  me  to  the  risk  of  doing  less 
justice  to  such  subjects  as  you  have  submitted  to  me  than  their 
importance  demands  at  my  hands, 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 

The  Hon.  WiiLTRR  Forward, 

Secretary  of  the  Treasury. 
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AID  TO  DISTRESSED  SEAMEN. 

Seamen  on  board  yesaels  of  war  are  not  entitled  to  peeuniary  aseiflCaiice  from 

consuls  abroad,  under  the  act  of  S26th  Febniary,  1803. 
The  moneys  in  the  hands  of  the  Secretary  of  State  were  raised  from  the  wages  of 

merchant  seamen  only,  and  should  be  applied  only  for  the  relief  of  that  class 

of  seamen  which  have  contributed  to  the  Aind. 

Office  of  the  Attorney  General, 

Qctfkher  27,  1841. 

Sir:  In  compliance  with  the  request  contained  in  your  note 
of  the  25th  instant,  that  I  would  give  you  my  opinion  on  the 
construction  of  the  4th  section  of  the  act  of  Congress  of  Feb* 
ruary  28,  1803,  in  reference  to  the  rendering  pecuniary  assist- 
ance hy  the  consuls  abroad  to  distressed  seanton  left  at  their 
consulates  by  United  States  vessels  of  war,  I  hare  the  honor 
to  state  that,  after  a  conversation  with  the  Fifth  Auditor  as  to 
the  practice  of  the  department,  and  on  collating  carefully  all  the 
acts  having  reference  to  the  subject  in  question,  I  have  been 
convinced,  notwithstanding  a  strong  first  impression  to  the 
contrary,  that  the  fund^  in  the  hand  of  the  Secretary  of  State 
is  appropriated  to  providing  for  destitute  merchant  seamen  only. 

The  act  of  1803  must  be  read  with  the  act  of  1792,  to  which 
it  is  merely  supplementary,  and  with  the  act  of  1814,  (chap. 
161,  2  Story,  1 432.)  The  result  is,  that  the  fund  wltich  your 
department  is  authorized  to  dispose  of  is  charged  with  a  special 
trust,  as  it  is  raised  in  a  special  way — ^by  deductions  out  of  the 
wages  of  merchant  seamen.  Tlie  public  service  is  subjected 
to  rules  of  its  own;  and  the  administration  of  it,  throughout 
all  its  interests,  is  committed  to  the  Secretary  of  the  Navy. 
The  words  of  the  4th  section  of  the  act  of  1803  are,  it  is  true, 
▼ery  general  and  comprehensive,  but  they  must  be  interpreted 
according  to  the  subject-matter;  and  thai  limits  and  qualifies 
them  as  above* 

1  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARB. 

Fi4£TCHER  Webster,  Esq., 

Acting  Secretary  of  State. 
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POWER  OF  POSTMASTER  GENERAL  TO  REMIT  FINES. 

The  Postmaster  General  ought  not  to  meddle  with  any  case  of  forfeiture  finally 

disposed  of  on  deliberate  examination  by  his  predecessors. 
The  principle  of  res  judicata  OiMsi  be  adopted,  as  a  general  rule,  for  the  executiTS 

departments. 
The  Postmaster  General  is  vested  with  a  discretion  concerning  forfeitures  not 

passed  upon. 
As  to  cases  of  delinquency  reported  to  Congress,  the  mere  fact  of  a  report  having 

been  made  ought  not  to  bar  any  really  substantial  and  equitable  excuse  which 

a  contractor  might  have  td  make. 

Office  of  the  Attornet  GeneraLi 

October  28, 18^1. 

Sir:  In  answer  to  the  questions  submitted  to  me  in  your 
letter  of  the  26th  instant;  I  have  the  honor  to  give  the  follow- 
ing, as  my  opinion  on  the  true  meaning  of  the  act  of  1836  in 
the  pariiculars  designated  by  you. 

1st  I  am  clear  thai  you  ought  by  no  means  to  meddle  with 
any  case  of  forfeiture  finally  disposed  of,  on  deliberate  exami- 
nation  of  the  circumstances,  by  any  of  your  predecessors.  The 
principle  of  reajtuUccUa  must  be  adopted,  as  a  general  rule,  for 
the  executive  departments,  or  great  inconvenience^  besides  in* 
finite  loss  of  time,  would  ensue. 

2d.  As  to  cases  of  delinquency  reported  indeed  to  Congress, 
but  in  which  no  application  has  ever  been  made  to  the  Post- 
master General  for  a  remission  of  the  forfeiture,  (or  fine,  as  it 
is  called,)  I  feel  some  difficulty.  However,  on  reflection,  it 
seems  to  me  the  better  opinion  that  the  mere  &ct  of  a  report 
having  been  made  ought  not  to  bar  any  really  substantial ^and 
equitable  excuse  which  a  contractor  might  have  to  make.  The 
Postmaster  General  is  required  to  report  at  a  certain  day;  the 
delinquency  may  have  occurred  just  before,  and  nmst  be  taken 
prima  facie  to  be  a  good  cause  of  forfeiture;  yet  the  contractor 
might  be  able  to  show,  if  time  were  allowed  him  for  collecting 
and  transmitting  his  evidence^  that  it  Svas  altogether  excusable. 
It  would  be  very  arbitrary  to  rule  that  his  excuse,  however 
sufficient,  should  be  precluded  by  the  misfortune  which  pre* 
vented  his  making  it  in  time.  No  statute  ought  to  be  con* 
strued  so  as  to  work  injustice^  or,  which  is  the  same  thing,  in* 
eqiiality  before  the  law. 
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I  think  that  Congress,  in  passing  the  act  of  1836,  had  two 
distinct  objects  in  Yiew,  both  of  which  are  entirely  consistent 
with  this  view  of  its  meaning:  Ist.  To  control  the  adminis- 
tration of  that  very  important  department  of  the  public  busi- 
ness, by  subjecting  it  to  a  vigilant  inspection  in  all  its  opera- 
tions.  2d.  To  be  enabled,  by  probable  estimates,  to  regulate 
its  own  appropriations  for  the  future.  Now  if,  in  reports  made, 
it  is  understood  that  of  the  fines  and  forfeitures  recorded,  some 
are  to  be  enforced,^  that  others  have  been  remitted,  and  that  a 
third  class  are  still  open  to  examination,  for  a  reasonable  time, 
every  good  purpose  of  the  act  may  just  as  well  be  accomfdisbed 
as  by  adopting  the  strict,  and,  I  think,  une<]ual  and  un&ir 
rule  just  referred  to.  I  say  open  for  a  reaaofiaife  time,  for,  of 
course,  no  laches  must  be  suffered  in  such  cases;  and  if  the  ex- 
cuses were  too  much  delayed,  they  ought,  for  that  reason  alone, 
to  be  rejected.  This  high  discretion  seems  to  have  been  ac- 
knowledged, rather  than  vested  in  the  Postmaster  General,  as 
part  of  his  necessary  administrative  authority;  but  the  act  of 
1836  puts  an  end  to  all  possible  doubt  upon  the  subject,  and 
confirms  the  practice  of  the  department. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 

The  Hon.  C.  A,  Wiokjjpfb^ 

Postmaster  General. 


AID  TO  DISTRESSED  SEAMED. 

Seamen  on  board  ships-of-war  are  not  entitled  to  pecuniary  assistance  from  con^ 
suls  under  the  acts  of  1793  and  1803. — [Review  of  former  opinion,  onff^p. 
683.] 

Offigk  of  tbb  Attorney  General, 

October  28, 1841, 
Sir:  I  have,  in  coinpliance  with  your  request,  looked  again 
into  the  acts  of-1792  and  1803;  for,  the  latter  being  supple- 
mentary to  the  former,  they  must  be  read  together  as  in  pari 
materid.  I  still  think  the  true  construction  of  the  fourth  sec* 
tion  is  that  which  the  Auditor  has  put  upon  it,  and  which  he 
informs,  me  prevailed  from  the  first,  and  was  uniformly  adhered 
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to  until  a  year  or  two  ago,  when  a  late  Secretaiy  of  the  Navy 
insisted  on  the  other.  This  is  exactly  one  of  those  cases 
wherein  the  favorite  maxims  of  the  law,  that  contemporaneons 
construction  is  the  best,  and  minimc  rmUnnda  svnt  qwB  eeriam 
inierpretationem  semel  halmeruntyax^  to  be  applied;  for  it  is 
one  in  which  much  may  be  said  on  bpth^  sides  of  the  question 
with  equal  plausibility  and  force^  I  mentioned^  in  my  former 
opinion,  that  I  came  ti>  the  conclusion  which  it  conveyed, 
against  a  very  strong  first  impression  to  the  contrary.  Certain- 
ly nothing  can  be  more  comprehensive  than  the  words,  and 
nothing  is  cli^arer  than  the  hardship  of  not  making  provision 
for  mariners  of  the  government  ships,  if  no  provision  be,  indeed, 
made  for  them.  But  yet  it  does  not  follow  that  it  is  the  busi* 
ness.of  the  Secretary  6f  State  to  see  to  that,  since  there  is  a  de- 
partment  specially  charged  with  all  the  concerns  of  the  navy  of 
the  United  States.  Still  less  does  it  follow,  if  there  be  a  fund 
made  up  out  of  the  wages  of  merchant  seamen  alone  for  the 
Tery  purpose  of  paying  the  passage  of  destitute  merchant  sea* 
men  back  to  the  United  States,  that  mariners  who  do  not 
dontribute  to  that  fund  should  draw  from  it.  Now,  you  are 
mistaken  in  supposing  me  to  confound  this  fund  with  another 
fund,  provided  under  the  act  of  1802,  ch.  61,  for  the  relief  of 
sick  and  disabled  seamen.  That  to  which  1  refer  is  constituted 
by  an  express  provision  of  this  very  act  of  1803,  now  in  ques- 
tion, and  in  the  section  immediately  preceding  the  one  upon 
the  words  of  which  all  xhis  difficulty  has  arisen.  It  is  the 
management  of  this  fund  that  is  confided  to  the  Department  of 
State,  as  having  charge  of  our  consular  establishment;  the 
other,  as  you  say,  is  disposed  of  under  the  superintendence  of 
the  Secretary  of  the  Treasury. 

Still,  as  the  4th  section  is  so  very  sweeping,  and  as  you  seem 
to  affirm  that  the  fund  out  of  which  these  payments  are  made 
is  a  mere  general  appropriation,  and  as,  furthermore,  the  con» 
suls,  d&c,  are  ditected  to  provide  for  destitute  seamen,  '<  sub- 
ject to  such  instructions  as  the  Secretary  of  State  shall  give," 
if  your  department  has  heretofore  either  expressly  or  impliedly 
given  instructions  in  conformity  with  the  new  interpretation 
of  this  act,  it  may  be  a  question,  for  the  Secretary  to  decide, 
according  to  his  enlightened  discretion,  whether  that  conBtmo- 
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lion  ought  not  to  be  adhered  to  in  all  cases  in  which  consuls 
}iave  actually  made  advances  in  conformity  to  orders  made 
under  it  of  late  years. 

>  On  the  whole,  1  have  only  to  repeat,  that  I  think  it  ad- 
visable, as  a  general  rule,  to  adhere,  in  all  cases,  to  a  settled 
construction,  especially  when  it  appears  to  be,  in  itself,  rather 
the  better,  on  the  strict  principles  of  interpretation,  and  has 
the  fid  vantage  of  being  the  contemporaneous  exposition  of  the 
State  Department.  But  had  the  practice  conformed  to  the 
opinion  you  have  expressed^  I  should  have  thought  it  just  as 
inexpedient  to  change  it  in  so  doubtful  a  patter.  Th^  Audi* 
tor  has  adhered  to  the  t)ia  trita  which  is  the  via  ttdabt  him. 
If  the  Secretary;  on  a  full  survey  of  all  the  fiicts  connected  with 
the  case,  (of  which,  of  course,  he  is  far  better  informed  than  J 
am,)  think  this  construction  so  highly  inconvenient  as  a  repeat- 
ed  call  for  my  opinion  would  seem  to  imply,  it  is  in  his  discre- 
tion to  adopt  the  others  Perhaps  a  declaratory  statute  would 
be  the  best  means  of  putting  an  end  to  all  <lifflculty>  and  re- 
conciling the  two  branches  of  the  service  together. 

I  hav^  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 

Flbtchbr  WBBSTBft,  Esq., 

Acting  Secreiarjf  i^  State. 


PAYMENT  OP  THE  FLORIDA  MILITIA. 

The  goyernment  is  not  bound  to  pay  mick  of  the  Florida  quilitia  aa  disbanded 
volunlarily,  and  without  authority,  and  refused  to  render  service. 

Nor  is  the  government  bound  to  pay  such  as  were  mustered,  and  then  directed 
to  repair  to  iheiif  homes >  to  remain  in  readiness  to  servie  at  a  moment's  notiee. 

The  disbanding  wat  a  virtufU  dischai;^  from  aehtal  service ;  andt  during  such 
discharge,  they  were  not  entitled  to  pay  as  soldiers  of  the  United  States. 

OpproE  OF  THE  Attornev  General, 

October  ZOylSil. 
Sir:  Your  letter  to  me  of  the  28th  instant,  which  I  had  the* 
honor  to  receive  yesterday,  is  in  the  following  words:  '*  In  pur- 
suance of  the  verbal  request  made  by  you  this  morning,  I  pro- 
ceed to  state  what  I  conceive  to  be  the  questions  involved  in 
the  dispute  that  has  arisen  respecting  the  payment  of  the  Flor- 
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Ida  militia.  The  main  question  is,  whether  the  United  States 
are  bound  to  pay  militia  for  the  time  intervening  between  their 
being  mustered  into  service  and  their  being  discharged  for- 
mally, without  inquiry  into  the  fact  of  their  having  actually 
servedv  during  such  intervening  time  ?  This  question  subdi* 
vides  itself  into  two:  1st,  whether  the  goveminent  is  bound  to 
pay  such  militia  as, shall  haye  disbanded  voluntarily,  and  with- 
oitt  authority,  and  refused  to  render  service?  and,  2d,  whether 
the  gQvernment  is  bound  to  pay  j^uch  militia  ^s  were  duly 
mustered,  and  then  directed,  by  competent  authority,  to  disband 
and  repair  to  their  homes,  and  jnemaiu  in  readiness  to  serve 
at  a  moment's  notice  ?" 

I  had,  in  compliance  with  your  previous  request,  considered 
the  subject  of  the  claipai,  for  payment  of  the  Florida  miliiia,  as 
it  was  e^chibited  in  d^  papers  of  the  proper  officers  which  ac- 
companied that  request,  and  in  a  written  argument  jn  iavor  of 
the  claim,  submilted  to  me  by  the  Hon.  Mr.  Levy,  delegate  of 
the  Territory,  The  subject  has  chaliewged  from  me  a  degree 
of  attention  proportioned  to  its  novelty  in  oae  of  its  aspects, 
and  to  its  gravity  and  importance  in  all.  Neither  have  the  diffi- 
culties I  have  felt  in  regard  to  it,  considered  as  a  mere  question 
of  law,  been  at  all  diminished  by  the  precedents  which  i  have 
succeeded  in  hunting  up  in  the  course  of  my  researches.  There 
is  no  opinion,  so  far  as  I  have  been  able  to  discover,  on  the 
records  of  this  office,  on  the  very  points  stated  in  your  letter. 
One  of  my  learned  predecessors,  indeed,  acting  in  another  capa. 
city,  did,  I  find,  (see  record  in  your  office,)  pass  upon  a  simi- 
lar claim  in  his  capacity  of  Acting  Secretary  of  War,  and 
allowed  it.  This  was  in  the  case  of  the  Tennessee  militia 
called  out  in  the  summer  of  1836,  and  discharged  or  disbanded 
by  General  Wool,  under  an  express  order  that  they  **  should 
return  to  their  homes  and  there  wait,  ttniAotU  pay,  the  funher 
orders  of  the  President,  or  the  commanding  officer  for  the  time 
being."  Afterwards,  by  the  interference  of  one  of  the  repre- 
sentatives from  Tennessee,  the  claim  of  the  military  to  pay, 
after  this  order  of  dismissal,  was  pressed  upon  the  Department 
of  War;  and,  on  the  29th  December  of  the  same  year,  the  Act- 
ing Secretary,  Mr.  Butler,  on  a  full  examination,  as  he  himself 
states,  of  the  whole  case,  and  upon  reference  had  to  former 
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precedeiits,  decides  that  notwithstanding  the  express  conditioa 
imposed  by  the  order  of  General  Wool  when  they  were  dis^ 
banded,  and  notwithstanding  the  admitted  &ct^  as  it  should 
appear,  that  they  had  rendered  no  further  service  during  the 
time  for  which  compensation  was  claimed,  full  pay  should  be 
allowed  them.  You  are  respectfully  referred  to  the  documents 
in  that  case,  which  will  speak  for  themselves.  As  to  the  pre* 
cedents  alluded  to,  but  not  cited  by  Mr.  Butler,  I  have  had 
no  means  of  looking  into  them,  and  so  am  quite  unable  to  say 
how  far  they  might  be  (in  my  view  of  the  case)  &irly  entitled 
to*  the  weight  which  is  conceded  to  them  in  the  judgment  of 
that  gentleman.  This  circum^ance  I  regret  the  more,  not  only 
because,  with  all  my  respect  &r' his  learning  and  ability,  I  feel 
myself  under  the  painful  necessity  of  dissenting  from  the  opin- 
ion by  which  he  has  implicitly  sanctioned  them,  but  because 
one  of  those  precedents  happens  to  stand  out  in  strong  relief  in 
our  history,  and  to  convey  to  us,  as  I  have  always  understood, 
an  adtnonition  from  preeminent  authority  in  questions  of  mil- 
itary service  and  duty  altogether  irreconcilable  with  the  prece- 
dent in  question.  General  Jackson  raised,  in  18 1 2^  a  volunteer 
corps  of  militia,  which,  in  December  of  that  year,  was  mustered 
into  the  service  of  the  United  States.  With  this  corps  be  re- 
paired to  Natchez,  and  was  scarcely  arrived  there  when  he 
was  directed  by  the  Secretary  of  War  to  discharge  his  troops. 
This  the  general  refused  to  do,  but,  having  led  them  back  to 
Tennessee,  disbanded  them  in  the  spring  of  1813.  In  the  au* 
tumn  of  the  same  year  they  were  again  called  out,  and,  having 
been  in  service  until  December,  they  claimed  their  discharge, 
on  the  ground  that,  by  the  act  of  February  6, 1812,  the  volun- 
teers received  into  the  service  of  the  United  States  were  boui^d 
to  continue  in  service  only  for  the  term  of  twelve  months  after 
they  should  have  arrived  at  the  place  of  leiidezvous,  unless 
sooner  discharged.  This  they  claimed  to  havadone,  and  were 
breaking  up,  when  their  general  opposed  their  movement,  and 
kept  ihem  in  arms  for  a  while  by  a  display  of  military  force, 
insisting  that  the  service  intended  by  the  statute  was  a  bona 
Jide  .military  service,  and  tha(  their  obligations  to  the  govern- 
ment were  not  fulfilled  by  the  mere  Is^pse  of  twelve  months 
between  their  first  muster  and  their  last.  This  was  the  opinion^ 
Vol.  m — 44 
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of  a  soldier  speaking  the  sense  of  what  was  due  from  a  soldier 
under  a  contract  of  service,  and  weighs  with  roe,  I  confisss,  in- 
finitely. 1  have  not  been  able  to  ascertain  what  was  the  defin- 
itive decision  of  the  government  in  reference  to  this  case,  but 
have  been  informed  that  these  troops  received  no  pay  except 
for  the  term  of  actual  service.  You  wiH,  of  course,  employ 
the  more  efieetual  means  which  are  at  the  disposal  of  your  de- 
partment to  verify  the  facts.  The  precedent  is  too  important  to 
be  omitted.  Should  it  be  found,  on  examination,  that  the 
opinion  of  the  Acting  Secretary  of  War,  in  1836,  only  conform* 
ed  to  and  confirmed  that  of  the  Executive  at  so  distant  a  period, 
and  under  circumstances  so  well  fitted  to  give  it  authority,  I 
should  scarcely  undertake  to  advise  you  to  set  up  a  new  rule. 
But  if,  as  I  cannot  but  be  persuaded,  it  turn  out  that  the  de- 
cision then  "VBs  flagrante  beUoj  to  pay  for  nothing  but  odtM/ 
service,  in  the  strict  sense  of  that  word,  then  I  should  have  do 
hesitation  in  saying  that  the  precedent  of  1836  ought  to  be 
overruled. 

I  will  now  state,  as  briefly  as  possible,  some  of  the  reasons 
that  have  led  me  to  that  conclusion.  The  constitution  of  the 
United  States,  iu  its  fifth  amendment,  has  the  following  express 
provision:  '^  No  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  infamous  crime,  unless  on  a  presentment  or  indict- 
ment of  a  grand  jury,  except — first,  in  cases  arising  in  the  land 
or  naval  forces;  or,  second,  in  the  militia j  when  in  actual  ser- 
vice ^  in  time  of  ttar  ar  public  danger, ^^  Whatever  power  the 
Executive  or  Congress  itself  may  have  over  the  militia,  it  is 
quite  clear  that,  under  this  amendment^  no  militiaman  can  he 
subjected  to  martial  law,  except  he  be  in  actual  service;  and 
that,  under  circumstances  requiring  actual  service,  no  act  of 
the  legislature,  no  instmctions  from  the  Executive^  no  order  of 
any  general  ofiicer,  can  place  a  citizen  under  the  responsibilities 
of  a  soldier,  except  when  a  pressing  exigency  requires  actual 
military  service,  and  then  only  so  long  as  it  does  require  such 
service. 

It  strikes  me  at  the  very  outset  as  a  confusion  of  all  the 
landmarks  of  the  constitution/  to  create  a  condition  of  service 
to  which  the  law  of  war,  and  the  powers  of  the  federal  govern- 
ment arising  out  of  it^  are  clearly  inapplicable^  and  yet  to  call 
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that  actual  service  according  to  the  constitution.    The  idea  is, 
that  a  body  of  militia  once  mustered,  may  be  immediately  dis- 
banded and  sent  home,  and  that  they  are  still  subject  to  mar- 
tial law,  provided  only  they  be  oitiered  at  some  future  day, 
and -on  some  remote  contingency,  once  moie'^jto  assemble,  in 
order  to  be  discharged.  > .  Thus,  under  the  acts  of  Congress, 
volunteers  are  held  to  service  twelve  months;  every  day  of  this 
time,  according  to  this  notion,  they  may  hb  scattered  over  the 
country,  engieiged  in  their  ordinary  avocations-^keeping  light- 
houses, arguing  causes,  &c. — and  yet  all  that  time  be  in  actual 
service,  and  subject  to  the  rules  and  articles  of  war,  and  liable 
to  be  tried,  not  fay  a  jury,  but  by  a  cbart-martiiat.     I  have  very 
little  doubt  that,  if  ever  a  trial  under  such  circumstances  should 
occur,  this  ivhde  system  of  nondescript  service  would  be  pro* 
nounced  unconstitutional.    I  feel  strengthened  in  this  conclu- 
sion by  all  the  analogies  of  our  legislation  on  the  subject  of 
military  service,  as  well  as  by  the  judicial  authorities.    Thus 
it  has  been  ruled  that  it  is  only  when  called  out  into  actual 
service  that  the  militia  are  subjected  to  the  exclusive  control 
of  the  federal  authorities.    Until  detachments  from  it  have  been 
actually  mustered,  to  be  subjected  in  a  solemn  and  authentic 
Ibrm  to  the  articles  of  war,  as  in  the  parallel  case  of  voluntary 
enlistment,  the  body  of  the  people,  armed  and  disciplined  in 
aelfdefeace,  (for  that  is- the  definition  of  the  militia,)  stand  in 
all  respecta  uixm  the  same  footing  as  in  any  other  of  their 
great  political  lelations.    Nor  wilt  any  thing  short  of  this  formal 
dedication,  so  to  express  it,  of  portions  of  it  to  military  respon- 
sibilities, and  actual  embodying  of  them  into  masses,  under  the 
rules  and  regulations  of  war,  constitute  them  a  part  of  the  fed- 
eral army.    It  is  not  any  preparation,  organization,  or  training 
for  service;  nor  the  being  draughted  aad  set  apart  for  service; 
nor  the  being  anned  and  equipped,  arrayed,  and  held  in  readi* 
ness  to  march  at  a  moment's  warning — however  inconvenient 
all  this  may  be  to  the  citizen — that  constitutes  the  actual  ser- 
vice contemplated  by  the  constitution  and  the  law.    All  this 
is  incident  to  the  very  idea  of  a  militia— that  is,  an  armed  and 
disciplined  people,  under  any  circumstances  and  in  every  state 
of  society.    The  old  commission  of  array,  to  which  Blackstone 
alludes,  commanded  the  sheriff  to  make  proclamation,  on  any 
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appearance  or  threat  of  foreign  invasion,  that  all  men  fit  fcr 
service  should  arm  and  array  themselves,  and  continue  in  amis 
and  array,  so  as  to  be  ready  at  a  moment's  warning,  at  the 
king's  order;  yet  this  was  no  actual  service.  In  strict  con- 
formity with  this  view  is  the  decision  in  the  much  litigated 
and  leading  case  of  Houston  vs.  Moore,  5  Wheaton,  1  9et. 
The  plaintiff  in  error  in  that  case  had  refused  to  march  under 
orders  from  the  governor  of  Pennsylvania,  issued  during  the 
last  war,  at  the  requisition  of  the  President  of  the  United 
States;  and  it  was  held  that,  not  having  arrived  at  the  place  of 
rendezvous,  and  been  mustered  into  the  service  of  the  United 
States,  he  was  still  subject  to  the  mililia  laws  of  the  Stal^. 
So  in  case  of  volunteers.  In  all  the  various  acts  passed  to  au- 
thorize the  President  to  receive  the  services  of  such,  the  same 
distinction  as  to  actual  service,  and  any  other  kind  of  service, 
is  kept  up.  Take  one  (the  first  of  all)  as  a  specimen — act  of 
24th  February,  1807:  It  ordains  that  any  company,  &c.,  thns 
offering  itself  for  service,  shall  be  liable  to  be  deilled  upon  to 
do  duty  at  any  time  the  President  of  the  United  States  shall 
judge  proper,  within  two  years  after  he  shall  accept  the  same, 
and  shall  be  bound  to  continue  in  service  for  the  term  of  twelve 
months  after  they  shall  have  arrived  at  the  place  of  rendezvous^ 
unless  sooner  discharged;  and  when  called  into  actual  service, 
and  whilst  remaining  therein^  (these  words  are  very  renaark- 
able,)  shall  be  under  the  same  rules  and  regulations,  and  be 
entitled  to  the  same  pay,  &c.,  with  the  troops  of  ihe  regular 
army.  Furthermore,  that  the  President  of  the  United  States 
shall  be  authorized  to  organize  the  companies  so  tendering 
their  service  into  battalions,  &c.;  but,  until  called  into  actual 
service,  such  companies  shall  be  bound  to  do  regular  militia 
duty,  as  is  required  by  law,  in  like  manner  as  before  the  pass- 
'  ing  of  this  act.  And,  finally,  it  is  only  in  case  -any  volun- 
teer above  mentioned,  while  in  actual  service,  shall  suffer  any 
damage  by  injury  done  to  his  horse,  or  by  loss  of  the  same, 
without  any  fault  or  negligence  on  his  part,  that  a  reasonable 
sum  shall  be  allowed  him  to  indemnify  him.  All  the  other 
acts  of  the  kind  are  to  the  same  effect.  (See  act  of  1812,  le- 
ferred  to  above.) 
The  actual  service  thus  expected  by  the  government  and 
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€ixacled  by  ttie  whole  tenor  of  its  legislation,  isi  not  simply  a 
instructive  actual  service-^ that  is  to  say,  it  is  plainly  not 
enough  to  $a;tisfy  the  spirit  or  the  letter  of  the  acts  just  referred 
to,  that.de^chmeuts  of  the  militia  have^been  called  out  and 
mustered  into  service.  They  must  $erve  ^s  regular  troops 
serve;  they  must  serve  up  to  the  whole,  extent  of  duty  and  re- 
sponsibility under  the  articles  of  war.  As  Judge  Washington, 
in  delivering  the  judl^ment  of  the  court  in  Houston  vs.  Moore, 
expresses  it,  (if  authority  be  wanted  to  establish  a  truism,)  '^  it 
\prould  seem  Co  border  on  absurdity  to  say  that  a  militiaman  was 
in  the  service  which  he  had  refused  to  enter;"  or,  I  will  add, 
ifi  which  he  had  refused  to  continue,  or  had  not  in  fact  con- 
tinued. There  is  nothing  in  military  service  which  distin- 
guishes it  from  any  other,  and  exempts  it  from  the  equitable 
principles  which  govern  cases  of  work  and  tabor  done. 
,  The  act  of  1795,  like  the  act  of  1812  and  all  the  others,  de- 
<ilares  that  no  militiamaQ  «hall  be  compeited  to  serve  naore 
than  three  months  after  his  arrival  at  the  place  of  rendezvous, 
in  any  ooe  year.  We  have  seen  the  construction  which  Gen- 
eral Jackson  placed  upon  these  words.  So  at  common  law  the 
tenant  by  e^cuage.was  bound  to  serve  forty  days 7  aud  if  his 
lord  distrained  him  for  the  escuage  sp  assessed,  it  was  neces- 
sary that  he  should  plead  and  aver  that  he  was  with  the  King 
forty  days^^/tfiY.  102:  that  i^  to  say,  military  service  put  on 
the  footii^  of  contract  is  subject  to  the .  usual  law  of  contract^ 
and  the  rendering  of  a  yuirf  pro  quo.  The  argument,  how- 
ever,  on  behalf  of  the  present  claim,  is,  that  admitting  that 
actual ^scr vice  is  necessary,  yet  that  aclual  service  is  a  fiction, 
and  that  troops  having  been  once  mustered  into  it  by  the  com- 
missaries oi  the  United  States  must  be  intended  to  have  con 
tinned  in.  it  until  regularly  mustered  put  of  it:  in  short,  that 
the  presuoiption  arising  on  a  muster-roll  regularly  made,  is  as 
against  the  United  States  a  presumption ^t^m,  et  dcjure^  to  the 
<M)ntrary  of  which  nothing  can  be  averred.  The  Paymaster 
ixeneral,  t^e  Commission  of  0£Gicers,  and  the  Comptroller  of 
tha  I'veasury,  all  concur  that  no  such  principle  in  their  opinion 
exists,  or  ought  to  exist,  in  the  practice  of  the  government;  and 
the  &ct8  which  are  presented  in  their  reports  abundantly  show 
ijCLdX  such  a  principle  would^  if  once  established,  be  fruitful  of 
iniquity  and  imposition. 
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Is  any  such  principle  known  to  the  Ia\r$  as  that  the  gOTenv- 
nient,  standing  in  the  relation  of  a  defendant  in  a  question  off 
contract,  of  payment,  of  pecuniary  equiralent  for  damage  su^ 
fered,  or  services  rendered,  is  estopped  by  the  acts  of  its  ownr 
officers,  however  negligent  or  fraudulent,  and  bound  in  a  con- 
stnictive  liability  to  any  extent,  though  it  be  ever  »o  clearly 
demonstrated  that  no  liability  in  fact  exists?  To  this  length 
the  principle  must  go,  if  it  is  worth  anything  Bt  all.  I  answer, 
that  I  have  never  met  with  anything  like  an  authority  to  coun- 
tenance  such  a  proposition,  and  that  aH  the  analogies  seem  to 
me  utterly  irreconcilable  with  it.  The  government  suffers  by 
no  lacheSy  is  generally  exempt  from  the  effects  of  the  aumnaifm 
jusy  and  cannot  be  sued  so  as  to  be  bound  only  ia  faro  consd- 
enticB. 

That  the  certificafe  or  return  of  the  mustering  officer  i» 
prima  facie  evidence  of  what  it  imports,  1  concede,  and,  donee 
probetur  in  rantrariufmf  would  be  binding  in  law,  *nd  ought  U> 
be  binding  upon  the  government  in  the  absence  of  all  suspicion 
of  actual  collusion  or  gross  negligence.  But,  in  the  ease  before 
you,  the  eviderjce  seems  clearly  to  repel  the  presumption  jusi 
stated,  and  to  satisfy  the  utmost  exigency  of  the  law.  At  least, 
whether  it  does  or  not,  for  the  purpose  of  this  argument  ia 
answer  to  one  of  your  questions,  it  miYSt  be  assumed  to  have 
that  effect.  You  will  agree  with  me,  I  think,  that  there  is  a 
difference  between  the  case  of  the  government  seeking  to  com- 
pel service  under  the  statute,  or  to  punish  foilure  in  renderings 
it,  and  that  of  recompense  or  payment  claimed  for  pretended 
service.  If  a  man  were  taken  up  and  tried  for  a  deserted  be* 
cause,  after  the  six  months  elapsed,  during  which,  under  the 
act  cited,  he  could  be  held  in  actual  service,  his  producing  the 
muster  return  might  very  well  insure  his  acquittal,  theiigh  he 
could  not  show  that  he  had  been  mastered  out  of  the  serriee, 
or  that  he  had  served  at  all.  But  would  snch  an  acquittal  be 
conclusive  evidence  in  the  claim  upon  the  government  for  the 
full  amount  of  his  wages?  Assuredly  not.  As  to  the  value  of 
horses,  &c.,  the  unreasonableness  of  such  a  rule  is  still  more 
apparent.  The  extreme  jealousy  of  the  law  upon  the  subject 
of  acttral  presence  in  camp  and  corps  of  every  man  liable  to 
duty  as  a  soldier  is  clearly  shown  by  this  severity  with  wbieb 
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it  punish^  officers  guilty  of  imposing  upon  their  superiors  in 
the  slightest  degree  in  the  matter  of  nnusler  certificates,  &c. 
The  Articles  of  War  abound  in  the  sternest  provisions  to  secure 
the  public  against  an;  possibility  of  fraud  in  so  vital  a  partic- 
ular. It  is  clear  that,  in  actual  service,  the  absence  frem  duty 
fiills,  in  contemplatioh  of  law,  little  short  of  desertion,  as, 
indeed,  it  is  fatal  to  discipline.  The  soldier  must  be  at  his 
post,  within  the  sound  of  the  bugle  o;r  the  drum.  He  must 
nev^r,  except  in  the  special  case  of  a  furlough,  which  js  d  ways 
limited,  be  out  of  sight  of  his  superiors.  Information  of  his 
presence  must  be  continually  communicated  to  headquarters* 
Disbanding,  or  anything  like  dbbanding,  seems  to  me  incon* 
sistent  with  the  very  idea  of  a  regular  armed  ^orce  and  of  actual 
military  service;  and  the  Articles  of  War  show  that  my  impres- 
sions on  a  subject  with  which  I  am  only  theoretically  acquaint- 
ed coincide  with  the  conclusions  of  practical  soldiers.  (See 
act  April  10, 1808,  articles  13,  14,  16, 16,  17,  18, 19,  21,  and 
also,  as  to  losing  or  spoiling  of  horses  and  arms,  38.) 

But  it  is  argued  that  these  very  articles,  by  punishing,  were 
intended  to  prevent  such  neglect  or  breaches  of  duty.  If  you 
omitted  to  punish,  say  they,  you  have  no  right  to  complain, 
and  it  is  too  late  now  to  take  advantage  of  previous  omissions.. 
Certainly  it  would  be  so,  were  our  present  object  punishment,  or 
any  exercise  of  sovereign  authority  over  the  pretended  soldier. 
But  it  is  not  so.  It  is  a  mer«^  question  of  meum  and  iuum. 
It  is  a  matter  of  contract,  as  Mr.  Lievy  very  truly  argues;  and 
what  you  have  to  decide  is,  not  whether  the  absences  and  de- 
fiiults  in  the  present  instance  may  be  subjected  to  penalty,  but 
whether  a  man  guilty  of  them  can  claim  to  be  paid  for  them 
as  if  they  had  been^  services.  That  is  altogether  a  different 
matt^,  and  one  about  which  I  really  cannot  entertain  a  doubt. 

In  the  regular  army,  such  a  ease  as  that  presented  in  the 
papers  before  me  could  not  possibly  occur;  yet  the  strictness 
witii  which  any  attempt  to  f4>ist  into  the  ranks,  or  in  the  place 
of  a  soldier,  and  who  is  not  in  fact  doing  duty  as  such,  is  re- 
markable. Thus,  in  the  Articles  of  War,  of  force  during  the 
Revolution,  and  for  years  after  it,  it  is  expressly  provided  (sec* 
tion  2,  article  7)  that  any  officer  who  shall  presume  to  muster 
any  person  as  a  soldier,  who  does  not  actually  do  his  duty  as  a 
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aoldier,  shall  be  deemed  giiiity  of  baying  juade  a  fidse  master, 
and  shall  suffer  accordingly.  (Cioss,  16.) 
'  As  to  the  idea  that  this  disbanding  of  a  whole  corps  d'armee 
for  an  indefinite  period  is  a  mere  furlough,  it  is  to  treat  an  ex- 
cation  as  the  rule,  and  put  on  the  same  footing  the  occasional 
absence,  which  does  not  impair  the  unity  arid  scarcely  the 
Strength  of  an  imbodied  force,  with  the  total  dissolution  of  that 
unity.  But,  besides,  it  furnishes  no  answer  to  the  objectioD 
that,  under  our  constitution,  a  detachment  of  the  militia  thus 
disbanded  ceases  to  be  in  actual  service,  and  fiilts  back  into  the 
body  of  the  pieopie.  1  conclude  by  applying  these  observationa 
to  youir  questions  as  you  have  necessarily  propounded  them* 
'  1.  To  the  first,  I  answer  unhesitatingly  in  the  negative. 

2.  The  second  is  a  more  dilEcult  one  in  itself,  and  rendered 
more  so  by  the  precedent  of  18?6  cited  above;  but  I  am,  upon 
the  whole,  of  ojMnion  (in  the  absence  of  other  and  stronger 
precedents)  that  the  disbanding  was  a  virtual  dischai^  from 
actual  service,  and  Hiat  during  such  discharge  they  were  not 
entitled  to  ppty  as  soldiers  of  the  United  (States.  And  lastly,  I 
(fonsider  the  government  as  in  no  case;  which  takes  the  shape 
of  a  claim  of  damages  or  contract,  estopped  by  the  returns  of  a 
mustering  officer,  but  entirely  free  to  look  into  the  facts  of  the 
ciase  on  proper  evidence. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  fi.  LEGARE. 

Hon.  John  C.  Spencer, 

Secretfity  of  War. 

NoTi.^Since  thii  opinion  was  written  out,  the  eridenee  Has  beel)  discoTered 
tp  show  that  the  fact,  as  to  the  payment  of  the  Tennessee  Tolunteers  in  ISld 
and  1813,  was  that  they  reoeived  compensation  according  to  Geiieml  Jackson's 
idea  of  their  obligation  to  serve — that  is,  only  during  the  time  they  were  actually 
in  the  field— and  so  fully  maintains  the  argument  which  had  been  hypothetically 
put  in  the  absence  of  that  evidence.  It  deserres  also  to  be  added-,  that  4he  ease 
qi  the  Tennessee  militia  in  ib36  was  one  of  soiuiHears,  who  are  a  fiwii  regular 
force,  and  so  is  by  no  means  so  strong  a  one  as  that  of  ordinary  militia,  who, 
when  disbanded,  according  to  the  argument,  fall  back  into  the  ranks  of  armed 
eitizens-^armed  and  arra3r«d  under  a  commission  of  array.     ' 

H.  S.  L. 
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It  has  bden  the  position  of  th^  United  States,  since  the  delivery  of  the  opinion 
of  Mr.  Wirt,  that  the  acts  of  96th  March,  1804,  erecting  Louisiana  Into  two 
Territories,  and  that  of  the  2d  March,  1805,  for  ascertaining  and  adjusting  the 
titles  and  claims  to  lands  ^thin  the  Territory  of  Orieans  aiid  the  district  of 
Louisma/  extended  to  the  country  west  of  the  PenUdo,  to  which  the  United 
States  have,  always^ asserted,  and  at  length  enforced  their  right  under  the  treaty 
with  Prance  in  1603,  and  that  between  the  government  and  Spain  in  1800. 

The  Indian  right  of  o6cupancy  having  been  fdnrly  extinguished  by  treaty,  and 
the  government  having'  come  to  be  in  fuH  and  complete  posliessi6n  of  the  lands 
in  question,  it  had  become  both  expedient  and  necessary  that  they  should  be 
surveyed  and  put  into  market. 

The  surveyor  of  lands  of  the  United  States  south  of  Tennessee  was  authorized 
to  cause  the  surveys  to  be  made ;  and  his  approval  of  the  plats  thereof  is  a 
sufficient  authentication  of  both  the  sojhrey  and  the  plati. 

There  has  been  no  form  for  the  surveyor's  approval  of  plats  prescribed.    The 

substance  and  spirit  of  the  whole  policy  in  respect  to  approvals  were,  that  the 

'  surveyor  should  not  only  cause  the  lands  to  be  surveyed  and  platted,  but 

should  see  to  it  and  satisfy  himself  that  the  plats  corresponded  with  the  field- 

jiotes ;  and  when  satisfied,  to  feturn  the  plats  to  the  proper  office. 

The  President  had  a  discretionary  authority  to  proclaim  these  Unds  for  sale  im* 
mediately  upon  being  informed  that  the  surveys  were  made  and  proper  land 
officers  appointed  to  conduct  them. 

Purchasers  are  chargeable  with  notice  of  the  law  respecting  ail  former  grants  by 
I^Miitt  and  France,  and  in  relation  to  pre-emptions. 

In  the  case  of  an  erroneous  sale,  in  any  respect  other  than  failure  of  considera- 
tion by  reason  of  want  of  title  in  the  United  States,  the  Secretary  of  the  Treas- 
ury has  no  power  to  refund  the  purchase  money,  but  relief  must  be  sought  at 
'.  the  hands  of  Congress. 

Nor  ought  a  patent  to  issue  so  )ong  as  the  surveys  remain  confused  ;  but  the 
same  may  be  properly  s^uspended  until  a  report  can  be  had,  or  the  facts  con- 
cerning the  lands  be  more  fully  ascertained. 

Office  of  the  Attorney  General, 

November  I  ^  1841. 
Sir:  I  have  bestowed  upon  the  subject  of  Mr.  Woodruff's 
claim>  referred  to  me  in  your  letter  of  the  26th  September,  as 
patient  and  thorough  an  examination  as  was  consistent  with 
the  limited  time  allowed  me  for  it,  and  an  exnraordinary  pres- 
sure of  other  business.  That  the  conclusion  to  which  that  ex* 
aminatioh  has  brought  my  own  mind  will  be  altogether  free 
fiom  difficulty  to  yours^  is  more  than  I  dare  promise  myself. 
The  questions  involved  in  the  case  are  many,  and  several  of 
them  have  been  matters  of  doubt  with  your  predecessors  and 
mine.  I  have  endeavored  to  meet  them  feirly^  whether  I  have 
done  so  successfully  is  for  others  to  decide. 
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Mr.  Woodruff  comes,  in  the  language  of  his  professional 
advocate,  ^^  either  to  have  his  patents  issued,  permission  to  lo- 
cate elsewhere,  or  to  have  his  purchase  money  refunded.  In 
the  process  of  investigation,  be  has  become  satisfied  that  he 
cannot  have  the  first  or  second  [branch  of  the]  alternative,  and 
consequently  only  asks  for  the  refunding  of  his  purchase  mo- 
ney." If  I  confined  this  opinion  to  the  single  point  which, 
under  this  modification  of  his  own  case,  the  claimant  has 
thought  fit  to  submit  to  you  as  the  ground  of  his  application, 
my  task  would  be  speedily  and  easily  performed,  since  I  am 
very  clear  that,  whatever  other  relief  you  may  grant,  you  have 
no  power  to  refund  the  purchase*pioney  tender  the  circum- 
stances. The  act  of  12th  January,  1826,  which,  so  far  as  I 
know,  is  the  only  statute  that  provides  for  such  a  case,  is  as 
explicit  and  decisive  as  language  can  be.  The  title,  it  is  true, 
is  vague  and  false,  and  has,  no  doubt,  misled  more  than  one 
superficial  reader  of  it.  According  to  that,  it  is  '^  an  act  au- 
thorizing repayment  for  land  erroneously  sold;"  and  hence  it 
has  been  inferred  that,  in  all  cases  whatever  of  erroneous  sale, 
it  was  competent  for  the  department  to  restore  the  purchase- 
money.  But  that  is  by  no  means  the  true  construction  of  the 
statute.  The  title  is  no  part  of  it;  and  the  words  of  the  act 
itself  leave  no  room  at  all  for  doubt  as  to  the  classes  of  cases 
in  which  it  affords  a  remedy.  There  are  three j  and  only  three y 
modifications  of  one  class,  rather  than  three  distinct  classes: 
"  The  purchaser  of  a  tract  of  land  from  the  United  States,  the 
purchase  whereof  may  be  void," — not  absolutely,  not  univer- 
sally, but  void  by  reason  of,  1st,  a  prior  sale  thereof  by  the 
United  States;  or  2d,  by  the  confirmation  or  other  legal  estab- 
lishment of  a  prior  British,  French,  or  Spanish  grant  thereof; 
or  3d,  for  want  of  title  thef;eto  in  the  United  States  from  any 
other  cause  whatever, — '^shall  be  entitled  to  repayment  of  any 
sum  or  sums  of  money  paid  for  such  tract  of  land,  on  making 
pioof,  to  the  satisfaction  of  the  Secretary  of  the  Treasury,  that 
the  same  was  erroneously  sold."  How?  Not  absolutely,  not 
universally;  but,  <^in  manner  aforesaid,  by  tho  United  States, 
who  is  hereby  authorized  and  requixed  to  repay  such  sums  of 
money  paid  as  afore3aid." 

Nothing,  I  repeat  it,  can  be  more  clear  and  precise  than  this 
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act.  It  plainly  embraces  the  single  eategoiy  of  failure  (total 
or  partial)  of  consideration,  by  reason  of  want  of  title  to  the> 
whole  or  to  part  of  the  land  sold.  The  sale  was  to  be  treated 
as  null  and  void,  as  it/elearly  was  on  general  principled,  be* 
cause  there  was  nothing  to  be  sold — do  subject-matter  of  a 
contract  of  sale;  but  to  extend  the  operation  of  the  statute  to 
other  cases  of  erroneous  sale  was  to  take  a  liberty,  by  a  most 
forced  construction,  with  words  too  explicit  to  need  any  inter- 
pretation at  ail.  The  practice  refened  to  in  a  letter,  of  which 
a  copy  has  been  furnished  me,  (8th  November,  1837,)  from 
Mr.  Secretary  Woodbury  to  the  Commissioner  of  the  General 
Land  Office,  falls  fairly  within  the  purview  of  the  act  of  1826. 
It  is  the  practice  of  refunding  the  purchase  money  in  cases  of 
private  entries,  to  which  pre-emption  claims  have  been  estab- 
lished. 

The  Secretary  says^he  <^sees  nothing  so  objectionable  in  it 
as  to  require  a  change  after -this  lapse  of  tim6."  He  speaks 
doufaitingly  of  it,  and  seems  to  intimate,  that  were  it  a  new 
question  he  might  decide  it  otherwise.  Yet,  if  the  land  has, 
according  to  law,  become  the  subject  of  pre-emption,  it  is  es  pi 
termini  no  object  of  sale.  The  United  States  have  parted  with 
all  their  title  in  it  by  relation  back,  and  ^o  it  was  a  case  void, 
by  a  prior  sale,  within  the  very  words^of  the  acf .  I  admit  that 
this  view  of  the  retrospective  operation  of  the  title  by  pre- 
emption, avoiding  €i&  initio  bl  private  entry  made  subsequent  to 
the  settlement,  is  not  taken  by  Mr.  Whitcomb,  late  Commis* 
sioner  of  the  General  Land  Office,  ia  his  letter  to  Mr.  Wood* 
bury,  on  the  occasion  first  mentioned.  He  there  puts  the 
practice  in  question  upon  grounds  of  convenience  and  expe« 
diency,  which  I  cannot  acknowledge  to  give  any  authority  .to 
the  Executive  to  extend  the  remedies  provided  by  the  legisla- 
ture for  one  class  of  cases  to  another,  essentially  distinct  from 
it.  But  in  fact  there  was  no  need  of  any  such  extraneous 
consideration:  the  sale  to  the  pre-emptioner,  although  but  an 
eventual  one,  when  once  completed  according  to  law,4iad  all 
the  effect  of  a  conveyance  dated  at  the  beginning  of  the  set* 
tlement,  and  so  was  a  prior  sale  and  literally  within  the  statute. 

Other  easels  have  been  cited  in  which  it  seemis  the  depart- 
ment has  heretofore  ordered  the  purchase  money  to  be  refund- 
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etlf  though  the  title  of  the ,  United  States  to  the  land  sold  was 
iocontestabU.  Now,  although  the  sales  of  the  public  lands 
being  part  of  our  public  law,  and  matter,  besides,  of  general 
notoriety,  much  might  be  said  on  general  principles  against 
allowing  a  purchaser  in  any  case  to  recover  his  money  paid 
on  an  alleged  mistake  in  law,  against  which  the  exercise  of 
common  prudence  would  have  protected  him;  and  although 
an  exception  which  is  a  departure  from  a  settled  principle  is 
never  to  Ipe  extended  any  farther  than  practice  has  carried  it, 
yet  I  am  witling  to  give  all  the  weight  of  precedents  to  these 
irregularities,  and  shall  only  require  that  the  case  before  you. 
he  brought  rigidly  within  them* 

What  are  these  cases?  The  first  is  one  in  which  part  of  the 
land  sold  to  Judge  Smith  of  Alabama  haying  been  already  dis* 
posed  of,  the  then  Secretary  of  the  Treasury  ordered  a  deduc- 
tion j^ro  tanto  to  be  made,.and  the  aniount  refunded  to-  the  pur* 
chaser.  Now  this  deduction  was  clearly  within  the  statute;  a 
part  of  the  land  having  been  sold,  the  sale  was  quo  ad  hoc  void, 
t^ecause  of  a  prior  scde.  ^  The  only  wonder  is  that  the  Secr^ 
tary,  who  made  a  decision  so  obviously  righteous,  should 
doubt  its  legality.  Like  other  sensible  people  who  are  not 
very  learned  in  die  law,  his  judgment  was  right,  though  marred 
by  the  reason  he  gives  for  it.  Other  cases  cited  are  lands  re« 
served  for  sites  ol  forts«-that  is,  taken  out  of  commerce — ^made 
what  the  civilians  call  reasancUe,  no  longer. the  subject  of  a 
contract  of  sale,  and  so  the  sale  of  them  null  and  void  for  want 
of  a  subject  matter;  the  government  having  indeed  a  title,  but 
a  title  to  a  thing  not  subject  to  alienation.  So  lands  reserved 
for  the  satisfaction  of  Spanish  claims,  and  therefore  previously 
appropriated  and  pi^  tanto  alienated;  so  lands  never  surveyed 
at  ail,  and  not  yet  become  objects  of  bargain  and  sale  to  indi* 
viduals.  These,  together  with  some  few  cases  of  pre-emptions 
declared  void,  are  all  the  precedents  on  which  the  repayment 
of  the  purchase  money  in  the  present  case  by  the  executive 
department,  without  any  special  authori^  of  law,  is  attempted 
to  be  excused. 

I  regrot  that,  wliatever  may  be  the  hardships  of  Mr.  Wood- 
ruff's  case,  (and  1  am  not  disposed  to  deny  that  it  is  a  hard 
Qi^e,)  I  cannot  advise  you  to  assume  the  reaponsibility  of  satis- 
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fying  his  claim  in  the  only  manner  which  seems  quite  agree- 
able to  htm  on  the  strength  of  such  examines.  He  may  hare 
an  equitable  claim  upon  the  treasury,  but  no  money  can  be 
drawn  out  except -according  to  law. 

I  see  nothing  in  the  case,  so  fer  as  any  evidence  has  yet  been 
furnished,  that  gives  the  least  color  to  this  pretension.  What 
changes  may  be  made  by  further  development  of  the  fiicts,  I 
am,  of  course,  not  called  upon  to  conjecture.  Before  I  proceed 
'to  answer  the  questions  propounded  to  me,  I  must  premise 
that  fraud  was  distinctly  charged  against  the  surveyor  general, 
•  Turner^  by  Mr.  Woodruff,  in  an  oral  argument  held  with  me 
at  my  office  upon  this  subject.  I  need  not  say  that  fraud  is  a 
thing  to  'be  clearly  proved,  and  never  takenby  presumption. 
There  is  nothing  upon  the  face  Of  the  papers  before  me,  nor  in 
any  document  to  which  my  attention  has  been  called,  that 
gives  the  least  countenance  to  such  a  charge.  On  the  con- 
trary, in  one  of  the  letters  of  Mr.  Comniissioner  Graham,  of 
whose  judgment  and  ability  in  business  I  have  conceived, 
from  those  letters,  a  tery  favorable  idea,  I  see  the  most  hon- 
orable mention  made  of  TumerV  industry  and  fidelity  in  the 
discharge  of  this  duty.— (Collection  of  Laws,  Instructions, 
&c.,  relating  to  the  public  lands,  vol.  2,  p.  900,  Sept.  26, 
1829.)  This  charge,  therefore,  of  misconduct  on  the  part  of 
the  surveyor  general,  must  be  laid  entirely  out  of  the  case* 

The  Commissioner  of  the  General  Land  Office  being  fefearly 
of  opinion  that  Judge  Woodruff's  proposal,  to  locate  &n  equal 
quantity  of  land  elsewhere,  is  not  to  be  seriously  entertained, 
I  confine  my  answer  to  the  two  other  branches  of  the  alterna- 
tive proposed,  viz:  the  refunding  of  the  purchase *money  by 
the  department,  or  the  issuing  of  the  patents.  Of  the  former 
of  these  two  heads,  I  have  disposed  rn  the  pieceding  observa- 
tions. -  It  remains  to  inquire  whether  specific  performance  of 
the  contract  on  the  part  of  the  United  States,  by  ^he  granting 
of  patents,  could  be  effected  under  the  circumstances,  without 
any  additional  legislation;  and,  if  net,  then  what  course  it  may 
be  most  advisable  to  pursue  in  the  premises? 

L  agree  with  the  Commissioner,  that  the  question  is  full  of 
difficulties;  and,  in  submitting  to  you  the  conclusion  to  which 
I  have  been  led  by  my  inquiries,  I  repeat,  that  I  pretend  to 
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nothing  more  than  the  respect  due  to  the  results  of  deliberate 
and  impartial  investigation.  The  questions  precisely  pro- 
pounded to  me  in  the  letter  of  the  Commissioner,  which  ac- 
companied yours,  shall  be  taken  up  seriaitm^ 

1.  <<Had  the  surveyor  general  of  Louisiana  (he  means,  I 
presume,  the.  surveyor  of  lands  of  the  Unked  States  south  of 
Tennessee)  any  authority  to  survey  the  public  land»  in  that 
dutrict?^'  I  answer,  that  I  have  no  doubt  he  had,  and  that 
his  approval  of  the  plats  was  a  sufficient  authentication  of  them 
under  the  law.  Doubts  on  this  subject  were  long  ago  enter- 
tained and  resolved.  It  appears,  from  the  Collection  of  I^awa^ 
Opinions,  and  Instructions,  relating  to  the  public  lands  of  the 
United  States,  vol.  2,  p.  38,  that  a  former  surveyor  general 
denied  his  own  authority  to  execute  this  duty,. and  that,  on 
the  question  by  the  then  Commissioner  of  the  Land  Office  to 
one  of  my  predecessors,  (Mr.  Wirt,)  the  opinion  of  that  distin- 
guished lawyer  was  clearly  agajnst  the  surveyor  general.  This 
opinion,  which  is  equally  brief  and  decided,  was  bottomed  on 
a  very  able  statement  of  the  whote  case  submitted  by  the  then 
Commissioner,  to  which  your  attention  is  respectfully  invited. 

Mr.  Wirt  said:  *<  1st.  I  entertained  no  doubt  of  the  author- 
ity of  the  President  to  order  a  survey  of  the,  public  lands  lying 
south  of  the  31st  degree  of  latitude,  and  which  formed  a  part 
of  the  Territory  of  Orleans, 

<<  2.  Although  there  is  some  ground  for  doubt  on  this  ques- 
tion, I  am  pf  opinion  that  the  surveyor  south  of  Tennessee 
and  the  surveyor  of  Alabama,  respectively,  are  the  proper  offi- 
cers to  approve  and  certify  the  township  plats  of  public  lands 
which  are  directed  to  be  returned  to  the  land  officers  and  to 
the  Treasury  Department  in  that  district  of  country  lying  south 
of  the  3Lst  degree  of  latitude,  and  which  formed  a  part  of  the 
Territory  of  Orleans,  so  as.  to  give  authenticity  to  them." 

The  idea  both  of  Mr.  Graham  and  Mr.  Wirt  was,  that  the 
acts  of  March  26, 1804,  erecting  Louisiana  into  two  Territo- 
rijss,  and  that  of  March  2, 1805,  ibr  ascertaining  and  adjusting 
the  titles  and  claims  lo  lands  withia  the  Territory  of  Orleans 
and  the  District  oi  Louisiana,  extended  to  the  country  west  of 
the  Perdido,  still  claimed  by  Spain  as  part  of  Florida;  to  which, 
however,  the  United  States  have  alwaya  asserted^  and  at  length 
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enforced,  their  right,  under  the  treaty  with  Franee  in  1803 
and  that  between  France  and  Spain,  at  St  lidefonso,  in  1800.^ 

By  the  7th  seelioti  of  this  act,  the  powers  rested  by  law  in 
the  surveyor  of  lands  of  the  United  States  south  of  the  State 
of  Tennessee  were  to  extend  over  all  the  public  lands  of  the 
United  States  to  which  the  Indian  title  should  have  been  ex* 
tinguished;  and  it  was  made  his  duty  to  cause  such  of  the 
lands  as  the  President  should  expressly  direct  to  be  surveyed 
and  divided,  as  nearly  as  might  be,  in  the  manner  provided  in 
Tegard  to,  the  latids  northwest  of  Ohio.  The  contemporaneous 
construction  of  this  act  by  Mr.  Qallatin  is  shown  to  have  been, 
that  the  taw  was  applicable  tathe  whole  territory  claimed  by 
the  Oniced  States  under  the  treaty  of  1803. 

It  deserves  to  be  remarked  here — ^but  the  remark  is  one  of 
which  we  are  never  to  lose  sight  in  discussing  subjects  con- 
nected  with  the  land  laws — that  these  laws,  however  local  they 
sometimes  appear  to  be  in  particular  provisions,  constitute,  in 
truth,  one  general  system,  characterized  in  the  main  by  the 
same  great  outlines;  and  are,  therefore,  all  to  be  taken  as  in 
pari  m€Uerid.  In  thia  observation,  I  am  only  repeating  An 
opinion  of  the  same  distinguished  predecessor,  in  this  office, 
whose  authority  I  have  been  vouching  on  another  point. — 
(Collection  of  Instractions,  &c.,  vol.  2,  p.  31.)  But  this  by 
the  way. 

Wc  have  seen  that  the  powers  of  the  surveyor  of  public 
lands  south  of  Tennessee  were  confined,  in  the  act  of  1606, 
to  the  surveying  of  siwh  lands,  in  the  Territory  of  Orleans, 
as  the  President  should  expressly  direct.  The  act  of  25th 
Aprils  1812,  for  ascertaining  titles  and  claims  to  lands  in  that 
part  of  Louisiana  which  lies  east  of  the  Mississippi,  &c.,  re- 
ceived (section  6)  the  grant  of  powers  vested  by  law  in  the 
surveyor  of  public  lands  south  of  Tennessee;  but  omitted  the 
qualification  just  mentioned,  and  extended  those  powers  over 
all  the  lands,  indiscriminately,  in  the  ^said  tract  of  country. 
Mr.  Wirt's  view  of  this  subject  was,  that  the  power  having 
been  granted  to  the  President  by  the  ^ct  of  1805,  and  not  re- 
voked by  this  affirmative  statute,  still  continued  in  him;  and 
were  it,  in  my  vi^w  of  the  case,  at  all  necessary  to  the  validity 
of  any  survey  made  by  the  surveyor  south  of  Tennessee,  I 
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should  certainly  invoke  thi^  clause  in  the  preceding  statute,  as 
far  as  it  could  be  reconciled  with  the  provisions  ef  (he  act  of 
1812;  but  I  hold  it  to  be  unnecessary. 

The  act  of  1805  contained  a  restriction  upon  the  surveyor 
because  the  possession  of  a  part  of  the  country  was  still  claimed, 
and  even  held,  against  the  United  States,  by  a  foreign  govern- 
ment; and  how  bi  that  government  should  be  suffered  to  con* 
tinue  in  possession,  and  when  and  hpw  it  should  be  finally 
turned  out  of  it,  was  a  purely  political  question,  which  Con* 
gress,  conforming  its  legislation  to  the  law  of  nations,  in  this 
particular,  wisely  committed  to  the  discretion,  of  the  Executive. 
In  1812  the  United  States  were  in  possession;  all  obstacle  lo 
the  execu  tion  of  their  laws  in  that  district  was  removed.  There 
was  no  re^on  why  the  powers  of  tbe  surveyor  south  of  Ten- 
nessee should  not  be  exercised  over  the  pi|blic  lands  in  that 
Territory,  as  freelly  as  in  any  other  part  of  his  jurisdiction; 
and,  accordingly,  from  that  date,  I  consider  him  as  having 
precisely  the  same,  authority  there  as  had  been  vested  by  the 
act  of  L796,  the  great  fundamental  constitution  of  the  domain 
in  this  country,  in  the  surveyor  general  of  the  Territory  north- 
west of  the  Ohio.  This  is  the  express  language  of  tlie  act  of 
3d  March,  1803,  section  10,  (an  act  regulating  grants  and  pro- 
viding for  the  disposal  of  the  lands  of  the  United  States  south 
of  the  State  of  Tennessee.)  Then  the  question  is,  **  What 
were  the  powers  of  tlie  surveyor  general  in  the  northwest  under 
the  act  of  1796?"  They  were  to  carry  into  full  effect  the  great 
scheme  of  disposing  of  the  vast  domain  of  the  country,  as 
soon  as  possible,  with  all  the  precision  of  a  mathematical  ar- 
rangement, with  a  view^at  once,  to  accuracy  in  the  public 
accounts,  to  &cilitate  sales,  to  certainty  in  tides,  and  to  the  lay- 
ing tlie  foundations  of  that  great  social  order  which  has  been 
since  built  up  in  that  wilderness,  and. the  speediest  improve- 
ment of  the  country  and  increase  of  population. 

He  is  enabled,  therefore,  to  engage  a  sufficient  number  of 
deputies,  (without  other  stint  than  that  it  be  sufficient,)  to  lay 
down  rules  for  their  goveriunent,  to  bind  them  by  an  oath  of 
office,  and  to  remove  them  at  his  pleasure  for  negligence  or 
misconduct.  His  power  is  thus  proportioned  to  the  tro^t  it 
was  intended  to  execute.    After  many  directions  in  detail  ibr 
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the  execution  of  the  surveys,  according  to  the  regular  princi- 
ples adopted  for  them^-the  making  and  preserving  of  plats, 
ice. — it  is  ordained  in  the  4th.  section-  that,  as  soon  as  seven 
ranges  of  townships  shall  have  been  surveyed,  and  the  plats 
theieof  executed  and  transmitted,  the  lands  shall  immediately 
be  offered  for.  sale.  These  are  the  powers  and  the  ditties  of 
the  surveyor  g'ueral — to  survey  as  soon  and  as  perfectly  as 
possible;  to  survey  without  waiting  for  the  orders  of  any  supe- 
rior; to  survey  with  a  viewto-  a  speedy  saile;  at  ail  events,  to 
survey*  It  is  clear  that,  according  *to  the  whole  ecope  and 
spirit  of  the.act  of  1796,  if  the  surveyor  general  is  in  any  case 
whatever  not  to  proceed  forthwith  to  survey  the  publi'c  lands, 
that  case  is  an  exception,  and  the  burden  of*  proof  is  upon  him 
that  affirms  it  to  exist,  to  show  the  special  law  by  wliich  it 
was  created.  Now,  aU  these  powers  and  duties  were,  by  the 
act  of  1803,  ascribed  in  express  terms  to  the  surveyor  south 
of  Tennessee.  Whenever,  therefore,  his  powers  are  extended 
over  any  new  tract  of  country,  by  yirtue.of  ^  act  of  Congress, 
the  order  to  survey  the  public  lands  in  it  as  soon  as  possible, 
with  a  view  to  speedy  sale  and  improvement;  is  implicitly  con- 
veyed by  the  same  statute*  Therefore,  the  omission  in  the 
act  of  1812  of  the  words  "  by  the  direaion  of  the  President," 
had  no  effect  whatever  to  defer  the  surveys  which  the  sur- 
veyor general,  by  virtue  of  the  general  law,  was  empowered 
and  enjoined  to  execute..  It  will  not  be  pretended  that  the  act 
of  1819  made  an.y  change  whatever  in  this  particular.  By 
that  act  the  surveyor  general  is  authorized  to  appoint  ^a  deputy 
surveyor,  whose  busine&s  was  to  be  the  executing  of  the  sur- 
veys of  private  claims.  Of  course  this  provision  left  the  powers 
of  the  surveyor  general,  in  regard  to  the  public  lands,  just 
where  .they  were  before,  and  left  him  with  the  same  discretion 
as  before  as.  to  the  choice  and  the  manner  of  dhoosing  the 
deputies,,  for  whose  performance  of  their  duty  he  was  respon- 
sible to  the  government.  As  to  the  objection  that  he  did  not, 
in  the  case  under  consideration,  in  &ct  peiform  his  own  duty 
in  this  respect-r-first,  because  the  surveyor  general  (Mr.  Davis) 
refused,  to  haVe  the  surveying  done;  and,  second,  because  the 
original  plats  (as  they  are  called  by  Mr.  Woodruff)  were  not 
duly  approved,  but  copies  of  them--:I  am,  on  the  fullest  reflec- 
tion,  satisfied  that  neither  of  these  objections  ought  to  prevail. 
Vol.  Ill— 46 
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As  to  die  apfiroval^  there  is  no  indispensaide  form  prescribed. 
The  substance  <^f  the  ching^^-the  spirit  of  ibe  whole  policy  was^ 
that  the  sntveyor  general ,  to  whom,  as  we  have  seen,  a  high 
and  important  responsibiUty  in  this  respect  was  confided,  whs 
to  be  satisfied,  by  compariiig  the  fietd-notes-with  the  plats,  that 
the  latter  corresponded  with  the  former.  The  field-no^es  were 
the  original-^nst  as  much  bo  as  Ae  entries  in  a  shopkeeper's 
day-book.  It  was  npon  these,  and  Iheee  alone,  that  he  was 
instructed  by  the  lawgiver  to  rely.  He  was  to  take  no  evi- 
dence short  of  these)  and,  if  he  had  these,  he  was  to  require 
no  evidenco  beyond  them.  As  soon  as  by  actual  comparison 
he  was  satisfied  that  the  plats  corresponded  with  th^  notes  on 
which  they  purported  to  have  been  formed,  he  was  to  transmit 
one  of  them  to  the  Secretary  of  the  Treasury — another  to  the 
land  offices;  and  on  this  the  authentic  title,  executed  by  a 
competent  officer,  according  to  law^  the  sale  was  to  be  made 
and  the  patent  to  issue. 

This  is  a  plain  stating  of  the  principle.  Thepractiee  con* 
formed  to  it.  Thus,  in  the  Collection  of  Laws,  Instructions^ 
&c.,  vol.  2,  p.  861,  there  is  an  instance  mentioned  in  which 
the  recording  the  private  survey,  and  the  return  of  the  town** 
ship  plats,  including  it,  is  considered  as  a  virtual  approval.  So 
it  is  said  at  pp.  935,  936,  of  the  same  work,  in  relation  to  this 
very  deputy  surveyor  in  the  district  east  of  Orieans. 

The  examining  and  recording  for  which  these  deputies  were 
to  receive  the  fee  of  25  cents,  dCrC,  I  consider  to  be  the  ex- 
amination of  the  field-books  of  the  deputy,  in  order  to  test  the 
accuracy  of  the  work,  and  making  out  the  plat  of  survey;  and 
the  recording  to  be  the  copying  of  both  the  plat  of  survey  and 
the  field  books  of  the  surveyor  in  the  record  books  of  the  office. 
And  in  a  letter  from  the  Commissioner  of  the  General  Land 
Office  to  the  surve)rer  general,  at  Washington,  Mississippi,  of 
the  12th  February,  1828,  (same  collection,  vol.  2,  p,  882,)  cer- 
tified copies  were  returned  to  the  latter,  because  be  had  not 
approved  them,  and  he  was  required,  as  soon  as  possible,  to 
compare  the  plats  with  the  field-notes,  so  a^  to  enable  him  to 
certify  their  correctness.  Other  instances  to  the  same  effect 
might  easily  be  cited.  From  all  this,  it  is  difficult  to  see  bow 
any  objection  can  be  made  to  the  certificates  in  this  case. 
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Tbe  very  refusal  of  Davis  Co  certify,  gives  edditional  aathen* 
ticHy  aad  solemnity  to  (be  certificate  ultimately  traostnitted  bf 
his  successor,  TuriMpr.  This  person,  who,  it  seems^  executed 
liie  suryeys  aAerwarde,  beoame  surveyor  general  liy  the  express 
orders  of  Che  Coimnis^ioiier  at  Washiogton,  compared  the  plats 
with  the  fletd«aotes,  and,  ou  that  cotBparisoti>,  certified  their 
correctness^  If  any  ob^ectioa  is  made  to  hin^  as  the  deputy  of 
ihe  surveyor  general,  I  see  no  restriction  upon  the  power  of 
the  latter  as  to  the  choice  of  bis  deputy.  He  is  responsible,  as 
I  have  said^  to'  the  government;  and  what  he  does  by  another, 
he  does,  himself.  Stringer's  lessee  ve.  Youngs  3  Pet.,  is  a  case 
4K»mewhat  in  point.  As  to  his  sqp$voiving  a  copy  and  not  a^ 
original,  the  copy  is,  to  all  legal  intents,  the  original,  as  soon 
as  he  approves  it,  by  compaiing  it  with  what^  in  fact,  is  the 
original--^the  field-notes — ^though  these  would  be  of  very  little 
use ,  to  any  but  a  surveyor^  and  therefor^  ii  is,  that  the  law 
requires  a  certified  copy,  and  gives  to.it  such  effect  as  an  au- 
thentic instnimeut.  On  the  whole,  I. answer  the  first  question 
in  the  a^lrmatiTQ.  The  surveys,  so  far  as  the  evidence  before 
us  goes,  are  to  be  taken  to  be  l^^i  and  sufficient.  Before  I 
close  this  head,  I  W:0uld  call  your  attention  particularly  to  twp 
letters  of  Mr.  Commissioner  Graham,  on  this  very  spbject,  to 
the  recusant  Surv^or  General  Davis,  in  1827.  (See  CoUeo- 
tion,  &c.,  ToK  B,  pp.  872,  873,  and  883,885.) 

2.  <^Had  the  President  jof  the  United  States  any  authority 
te  proclaim  these  lands  fee  sale?''  I  think  he  had;  and  ! ar- 
rive a$  that  condusiofi,  in  some  measure,  by  the  same  course 
of  reasoning  hy  which  the  authority  of  the  surveyor  general  is 
established.  It  is  true  that  Oongress  alone  can  dispose  of  the 
public  lands,  or  make  any  apprepriatton  of  them;  at  least,  what- 
ever appropriation  may  be  made  of  them,  the  authority  to  make 
it  must  prooeed  diiectiy  or  indirectly  from  CotiTgress.  But  [ 
am  of  opinioQ  that  Congress  did  authorize  the  President  to 
proclaim  these  lands,  because  it  authorized  and  enjoined  the 
preparing  them  for  sale.  It  ordered,  as  we  have  seen,  that 
they  should  be  surveyed — the  first  great  atdp  to  sale.;  it  estab- 
iisfa^  land  offices^  and  authorized  the  appointment  of  a  register 
and  receiver — a  second  step,  never  taken  but  with  a  view  to 
aalcf  a&d  lastly,  it  did  ail  this  professedly  with  a  view  to  the 
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disposal  of  the  public  lands.  Such  is  the  very  language  of  the 
act  of  1819.  Now,  it  is  very  true  that  that  act,  if  aH  the  coir- 
ditions  and  regulations  of  a  sale  ^hich  had  been  established 
by  genera!  laws,  such  as  the  acts  of  1808  and  1820,  or  which 
were  become,  by  perpetual  repetition  for  thirty  years,  mere 
words,  of  course,  and  a  trivia!  formula  had  been  inserted  in  it, 
would  hare  been  many  times  more  prolix  than  it  is.  But 
they  would  have  been,  in  the  then  state  of  the  land  Taw,  the 
merest  surplusage,  and  erpressio  eontm  qu<B  tacite  inim/ti  mkH 
operatitr. 

The  President  Iras  authority  to  proclaim  all  sales  which  are 
ready  to  be  made,  provided  he  impose  no  terms  not  strictly 
authorized  by  taw,  because  no  sales  are  ever  made  without  his 
proclamation';  and  a!l  the  public  lands  in  this  country  not 
specially,  and  in  express  words,  refserved  or  appropriated  for 
other  purpo^s,  are  destined,  by  our  fundamental  law,  as  a 
wtpidly-progressive  people,  to  as  (S^peedy  a  sale  aff  possibfe.  As 
soon  as  land  enough  was  surveyed,  under  the  act  of  17%,  it 
was  forthwith  sold;  and  from  that  day  to  this,  so  soon  as  the 
surveyor  has  done  his  work,  and  the  register  and  receiver  been 
appointed 'to  do  theirs,  the  proclaiming  of  the  land  for  sale  by 
the  President  has  followed  of  course.  A  proclamation  is  indis- 
pensable m  all  eases,  and  has,  I  admit,  been,  m  by  fer  the  ma- 
jority of  cases,  expressly  ordered  hf  law  to  be  made;  but  I 
miaintain  that  it  is  implied  where  it  is  not  ordered,  by  the  very 
nature  of  the  thing.  A  proclamation  of  sotne  sort — ^that  is> 
notice,  timoly  and  sufficient  notice— has  always  been  required, 
and  for  obvious  reasons:  first,  that  the  treasury  might  have  a 
good  chance  of  an  advantageous  sale;  second,  that  all  the 
people  might  have  an  equal  chance  of  buying. :  Accordingly, 
it  is  a  fundamental  law,  that  all  lands  must  fin^t  be  offered  si 
public  sale  before  they  are  subject  te  private  entries. 

The  argument  that  the  sale  is  void  if  the  Ptesident  is  not 
expressly  authorized  to  make  proclamation  that  it- ia  to  lake 
place,  takes  it  for  granted  that  the  sale  itself  is  an  extraordi- 
nary thing,  and  so  requires  a  special  and  solemn  act  to  warrant 
the  doing  it.  If  our  domains,  for  instance,  were  inalienable, 
as  most  crown  lands  are,  everything  relating  to  a  preteikled 
JBale  of  them  would  be  &trieHjwi3.    So^  where  Congress  ex« 
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pressly  4;eserv6  land,  certainly  the  President  has  no  authority 
whatevGx  to  proclaim  it  to  be  sold.  Bot  where  they  take  no 
iiuch  order;  where,  on  the  contrary,  they  do  everything  neces- 
sary to  A  sale  but  proclaim  it,  which  the  President's  always 
required  to  do  by  law^.his  doing- it  is  a  matter  of  course,  and 
essential  to  protect  the  publib  against  trespassers,  who  mil 
otherwise  take  possession  in  spite  of  every  prohibition. 

In  short,  in  this  country  every  pre-emption  is  in  favor  of 
public  sale;  it  is  the  first  great  tenure,  so  to  expcess  it^  by  which 
we  hold  our  magnificent  domain.  This  is  plainly  the  result  to 
be  deduced  firpm  the  whole  tenor  of  the  statute  law  of  the 
United  States  in  regard  to  the  public  lands,  especially  from  the 
acts  of  Congress  relating  to  the  lands. south  of  Tennessee. 
Over  this  whole  tract  of  country  a  larger  discretion^  has  been 
allowed  to  the  President  than  he  ever  had  in  respect  of  the  ter- 
ritory northwest  of  die  Ohio.  By  the  act  of  17%,  the  sale  of 
the  lands,  as  soon  as  they  were  surveyed,  was  confided  partly 
to  the  governor  or  secretary  of  the  Northwestern  Territory  and 
the  surveyor  general^  partly  to  the  Secretary  of  the  Treasury, 
who  wa^  to  give  notice  of  not  less  than  two  months;  and,  if 
sales  were  made  at  dtferent  places,  they  should  always  take 
place  at  a  moath's  interval.  So,  if  they  were  suspended  six 
months,  the  same  policy  required  that  the  country  should  have 
notice  of  it  through  the  newspapers.  At  this  time,  the  Presi- 
dent's agency  in  the  sale  was  confined  to  an  order  for  the  is- 
suing of  the  patents.  As  soon,  however,  as  our  popubtion 
began  to  spread  itself  over  those  extensive  territories,  and  es- 
pecially when  new  and  vast  acquisitions  were  made,  ithe  neces- 
sity of  commitung  so  important  a  charge  as  the  giving  pablici- 
ty  to  the  sale  of  the  domain  to  «the  head  of  the  central  govern- 
ment J)eeame  manifest.  No  one  could  be  more  safely  trusted 
with  the  execution  of  theae  laws  than  he  ro  wham  was  con- 
fided the  execution  of  ail  other  laws;  and  every  purpose  of 
publicity  was  better  answered  by  his  proclamation  than  it 
4:ould  possibly  be  in  any  other  form.  Accordingly,  simultane- 
ously with  the  appointment  of  the  surveyor  south  of  Tennessee, 
we  see  (act  March  3, 1803,  section  12)  it  adopted  as  a  funda- 
mental law  ^^  that  all  lands  not  otherwise  disposed  of,  &c.,  be 
«kfiesed  for  sale  to  the  highest  bidder^  under  «the  direction^  &o.. 
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on  such  day  or  days  as  shait^  by  pabKc  proclamation  of  the 
President  of  the  United  States ,  be  designated;''  trtth  the  nsnal 
provision  that  pobiic  sales  shalt  be  open  at  each  place  three 
weeks,  and  no  longer.  Prom  thai  time  to  this,  during  a  period 
of  nearly  forty  years,  I  do  not  see  a  single  instance  in  which 
this  law  has  been  deviated  &onf>;  and  public  notice  of  a  sale,, 
which  is  of  indispensable  necessity  in  all  cases,  has  become 
synonymous  with  the  pToctamation  of  the  President.  This 
established  power  of  the  President  is  laid  nnder  some  general 
regulations  by  the  act  of  March  31 ,  1808;  and  the  act  of  1820, 
as  was  observed  above,  also  contains  pn>visk>n»  applicable  to 
all  sales  whatever. 

It  is  true  that,  for  matry  years  after  the  act  of  1803,  its  words 
were,  as  is  usual  in  such  cases,  formally  repeated  in  all  the 
other  acts  orderkig  sales-->the  President  being  e^ressly  au- 
thorized to  proclaim.  But,  generc^lly,  the  principle  is  recog- 
nised as  established,  and  the  President  is  only  indirectly  an* 
thorized;  thai  is,  the  acts  recognise  his  f^clamation  as  a  thing 
of  course — an  incident  insepai^ie — a  condition  indispensa- 
ble to  a  sale.  Forms  of  expression  then  oecnr  of  this  kindr 
<^  whenever  the  sale  of  the  ptitblic  lands,  in  such  and  such  a 
district^  shall  have1}een  authorized  by  any  proclamation  of  the 
President."  (Act  May  26,  1824,  sectioii  3— Missouri.)  At 
length,  in  several  instances,  as  in  the  act  of  1819  under  dis- 
cussion, and  those  dted  by  the  chief  clerk  of  surveys  in  his 
letter  to  the  Comlnis^ioner,  which  is  now  before  me,  the  special 
authority  to  proclaim  is  omitted  ahogether.  Thus,  in  the  act 
of  1832,  (July  10,)  in  the  acts  of  March  2,  1833,  June  26^  1834^ 
and  July  7,  1838:  It  is  quite  evident  that  the  clause  in  all 
these  acts  was  regarded,  as  it  really  was  under  the  practice,  as 
wholly  superfluous,  for  the  sales  have  gone  on,  he  informs  me,, 
as  usual,  under  them,  and  no  one  ever  questioned  their  perfect 
regularity,  although  all  purchaser  were  affected  with  fuU  no- 
tice of  the  om^ion  by  the  very  law  under  which  the  sale,  and 
consequently  their  titles  were  made,  as  Mr.  Woodruff  was,  or 
must  be  taken  to  have  been,  in  this  instance. 

Indeed,  the  great  substantial  prerequisites  of  a  sale  being  ac- 
eomplished — first,  extinction  of  the  Indian  title;  second,  survey 
of  the  lauds)  third,  establishing  land  offices;  fourth^  regular 
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appointment  of  fegisfer  and  receirer  (see  Hit,  Wirt's  opinion) 
Collect.^  vol.  2,  p.  25) — ^whatcouljl  prevent  the  rushing  of  the 
emigrant  population  into  the  vacant  lands?  What  ought  to 
prevent  it?  ^  The  pre  emption  aets — acts  of  grace  continually 
passed'  by  Congress,  ratifying  by  wholesale  tides  tfaas  ac- 
quhred  -^show  the  sense  of  the  coontry  to  be,  that,  as  soon  as 
any  tract  of  country  is  ready  for  sate  and  oecapi^on,  it  must 
be  sold  and  possessed.  But,  if  -this  is  true  of  any  part  of  the 
CJnited  States,  meet  especially  is  it  applicable  to  the  whoie 
country  south  of  Tennessee.  I  have  said  that,  in  all  the  legiK 
lation  on  thcs  isubject,  a  larger  discretion  seems  to  have  been 
allowed  the  President  than  in  the  older  acts  in  regard  to  the 
Northwest  Territory.  This  is  probably  owing  to  the  same 
eause  which  led,  as  I  observed  just  now,  to  tlie  chafging  him 
with  ^e  duty  of  proclaiming  lands  ready  for  sale.  In  the 
progress  of  things,  it  was  seen  that  disoretioa  must,  in  such 
mMters,  be  coofided  somewhere;  and  it  was  obviously  rational 
and  fit  to  trust  it  to  the  Executive  of  the  nation. 

Thus,  under  the  act  of  2ist  April,  18Q6,  supplementary  to 
tile  act  of  the  2d  of  March,  1805,  for  ascertaining  and  adjusting 
die  tides  and  claims  Co  land  within  the  Territory  (this  very 
lerritory^  of  Orieans,  and  the  district  of  Louisiana,  section  11, 
fhe  President  is  authorised  to  offer  for  sale  so  much  of  the 
land  as  shall  have  been  surveyed,  conformaUy  with  the  act  to 
which  this  is  supplementary,  urhenevcr  he  shall  seeJU^  This 
section  relates  to  lands  in  the  district  of  Louisiana;  and  by  the 
act  of  3d  March,  1811,  section  4,  the  power  so  vested  in  the 
Pkesident  in  relation  to  lands  lying  in  the  western  district  of 
the  Territory  of  Orleans,  by  the  1  Ith  section  of  the  act  of  21al 
April,  1806,  are  extended  to  the  public  lands  lying  in  the  eastern 
district.  So  by  act  of  12th  December,  1811,  the  land  offices 
in  the  Territories  of  Louisiana  and  Orieans  shall  be  respect* 
ively  opened  on  such  days  as  the  President  of  the  United 
States  shall,  by  proclamation,  designate  for  that  purpose.  So 
the  act  e£  6th  May,  1 822,  providing  for  the  sate  of  lands  in  Mis* 
sissippi,  section  2,  the  President  may  cause,  ^^when  he  shall 
think  propei,"  so  much  of  the  land,  &c.,  which  may  be  sur* 
i^yed,  to  be  exposed  to  sale.  So  act  of  6th  Mareh,  1823,  sup- 
plementary, Ac,  to  provide  for  surveys  and  disposal  of  lands 
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in  Florida^  section  8,  authorizes  the  President  to  establish  land 
offices  where  he  shall  think  proper^  <S6c.,  (section  9,)  so  soon 
as  land  enough^  in  his  opinion^  should  have  been  surveyed 
i|i  either  district  to  authorize  the  opening  of  them,  (I  call  your 
attention  to  that  very  significant  provision;)  and  this  being 
done^  section  10  directs,  that  whenever  a  land  office  shall  have 
been  establishtxl,  and  a  register  and  receiver  appointed, ^the 
essential  {nerequisites  being  all  executed,)  the  President  is  au- 
thorized to  direct  so  much  of  the  land  as  ahall  have  been  sur* 
veyed  to  be  sold  in  the  usual  manner.  It  would  be  a  sheer 
waste  of  time  to  refer  particularly  to  the  numerous  other  acts, 
by  which  large  discretiouary  powers  over  every. thing  connect^ 
ed  with  the  sale  of  the  public  lands  in  the  territory  south  of 
Tennessee  are  vested  in  the  President.  General  ptirases  be* 
come  frequent  in  later  acts.  The  law  of  sale  being  perfectly 
settled  by  ^6  many  statutes  m  pari  m4Uefi&^  it  is  thought  jsuffi* 
cien t  barely  to  refer  to  them.    Act  of  11  th  May,  1 820,  ^Indis^na.) 

One  remark  niiust  be  added  to  the  preceding.  We  have  seen^ 
that  by  the  act  of  3d  Ms^rch,  1811,  the  President  has  all  the 
power  vested  in  him,  in  regard  to  the  eastern  district  of  the 
Territory  of  Orleans,  that  the  act  of  1806  had  vested  in  him 
in  regard  to  the.  western.  There  can  be.  no  doubt,  I  think, 
thtt  the  construction  put  upon  this  act  was  the  same  as  we 
have  seen  put  upon  the  statute  of  1805.  It  was  considered  as 
extending  to  the  whole  territory  that  passed,  by  the  treaty  of 
18t)3,  under  the  denomination  of  the  Territory  of  Orleans. 
That  constmctipn  is  not  without  its.plausibility,  and  I  think  it 
at  all  events  too  late  to  disturb  it  now.  But,  in  my  view  of 
the  subject,  it  is  not  necessary  to  lay  any  stress  upon  it>  and  so 
1  put  it  entirely  out  of  the  question. 

I  &m  of  opinion,  upon  the  fullest  consideration,  that  the 
President  had  authority  to  proclaim  the  sales  in  question,  and 
was.right  in  exercising  it. 

3.  The  ne^t  question  is,  whether  the  case  of  Mr.  Woodruff 
is  within  the  act  of  12th  January,  1825.  I  have  already  dis- 
cussed this  point,  and  have  only  to  repeat  that,  from  any  thing 
that  as  yet  appears  in  evidence  before  me,  it  is. 

4.  W^hether  patents  ought  to  issue,  under  all  the  circum- 
stances of  the  case^  without  further  inquiry,  is  a  point  about 
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which  1  have  felt  a  great  deal  of  difficulty.  On  the  whole^ 
however,  I  think  it  would  be  well  to  wait  at  least  for  the  report 
of  Mr.  King.  I  perceive  that  both  Mr.  Wirt  and  Mr.  Butler, 
my  learned  predecessors  in  this  office,  consider  that  the  Gen- 
eral Land  Office  have  always  used  a  proper  discretion  in  sus- 
pending the  execution  of  patents  m  cases  of  serious  doubt  or 
confficting  claims  until  the  diieetion  of  Congress  or  the  deci- 
sion  of  a  competent  tribunal  can  be  obtained.,  k  respectfully 
refer  you  to  the  opinion  of  Mr.  Butler,  in  Collection,  vol.  2, 
p.  86, 

5.  If  the  patents  are  not  to  issue,  what  oughtto.be  done  in 
this  and  similar  cases?  The  passage  just  referred  to  from  my 
learned  predecessors'  opinion  on  the  preceding  point  indicates 
tiie  course  to  be  pursued  here,  if,  on  a  further  examination,  it 
should  be  thought  inlproper  to  issue  the  patents  at  all  without 
a  resurvey.  As  yet,  nothing,  not  even  the  letter  of  Mr.  Whit- 
comb,  before  me,  seems  to  require  that  such  a  measure  should 
be  had  recourse  to.  -But,  should  it  be  discovered,  on  the  ex- 
amination of  Mr.  King,  that  the  surveys  are  so  badly  executed 
that  the  whole  work  must  be  done  over  again,  then  I  see  no 
adequate  remedy  but  in  a  special  reference  of  the  whole  case, 
or  rather  of  all  the  cases,  to  Congress.  If  there  be  still  any 
doubt  about  the  title  under  the  law  as  it  nojv  is,  an  act  of  Con- 
gress can  remove  it,  as  has  often  been  done.  (See  9  Wheat., 
481,  Doddridge  v^.  Thomson;  7  Wheat.,  23,  Taylor's  lessee 
w,  Myers;  6, Pet.,  666,  Lind.say  t;«.  Miller.)  There  was  an 
analogous  case  of  sales  of  land  in  Monroe  county,  Mississippi, 
made  at  the  laud  officeof  Huntsville  and  Tuscaloosa  since  30th 
October,  1822,  legalized  s^nd  declared  valid,  as  though  made 
at  tlie  proper  land  office,  &c. 

Mr.  Woodruff's  equity  is  of  course  indisputable,  and  his  case 
a  hard  one,  although  as  a  purchaser,  with  constructive  notice 
of  the  state  of  the  law  on  this  subject,  be  is  not  strictly  entitled 
to  a  very  indulgent  consideration  on  some  of  the  points  he  has 
raised.  But  in  regard  to  the  alleged  inaccuracy  of  the  surveys^ 
that  was  a  matter  of  fact,  of  the  existence  of  which  nobody  had 
any  suspicion  until  after  he  had  purchased  and  paid  his  money. 
That  is  an  obstacle  to  his  enjoyment  of  the  property  which  the 
vendor  is  bound  to  see  removed;  or,  specific  performance  being 
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imposaible,  to  return  the  purebase  money.    CSongress,  as  the 
vendor,  must  see  to  this. 

I  ooght  to  apologize  for  the  extraordinary  length  to  which 
this  opinion  is  run  out,  but  the  subject  is  so  complicated  in  all 
its  bearings  that  I  found  it  nnpossible  to  compress  what  I  had 
to  say  within  a  nanower  x^ompass,  and  even  now  am  apprehen* 
sive  that  I  have  omitted  much  that  was  necessary  to  bring  out 
die  whole  argument  fully  and  perspicuously. 

I  have  the  honor  to  he,  sir^  your  obedient  servant, 

H.  S.  LEGARE. 

The  Hon.  Walter  Forward, 

Secretary  of  the  TreoMnty^ 


EVIDENCE  BEFORE  COURTS-MARTIAL,  dbc. 

There  is  no  doubt  of  the  competency  of  the  eyidence  of  the  prosecutor  before  a 
court-martial;  but  how  far  his  credibility  may  be  aifected  by  the  relation  in 
which  he  stands  towards  the  aceased»  is  a  question  of  discretion  for  the  court 
itself. 

The  prosecutor  may,  after  giving  eTidence,  remain  in  court  to  conduct  the  pros- 
ecution.   (2d  Mc Arthur,  p.  53.) 

Office  of  the  Attoricey  General, 

Nwwiber  25,  1841. 
Sir:  I  had  the  honor  to  receive^  yesterday,  your  letter  cover- 
ing one  from  Henry  M.  Morfit^  esq.,  judge  advocate,  which 
propounds  the  following  inquiries:  <<  In  the  preliminaries  of  the 
trial  of  Lieutenant  George  P.  Lindsay,  before  a  general  marine 
court-martial  now  in  session  at  this  place,  the  judge  advocate 
proposed  that,  after  examining  Lieutenant  Alexander  G.  Gor- 
don of  the  navy,  upon  whose  information  the  charges  and 
specifications  were  preferred^  the  witness  should  be  permitted 
to  remain  in  court  as  the  prosecutor,  to  aid,  by  his  suggestions, 
the  jtidge  advocate  in  bringing  out  the  evidence.  The  court, 
being  desirous  to  proceed  with  all  regularity,  and  there  being 
a  contrariety  of  opinion  among  the  members  as  to  the  usage 
in  such  cases,  have  directed  me  to  address  the  Secretary  of  the 
Navy  this  letter,  respectfully  requesting  him  to  submit  the  in- 
quiry to  the  Attorney  General,  so  that  in  this  and  fiiture  trials 
the  practice  may  be  settled/' 


Digitized  by  VjOOQIC 


TO  THE  SECRETARY  OP  THE  TREASURY.   715 

Construction  of  the  Maison  Ronge  Grant. 

tst.  My  opinion  is,  that  there  can  be  no  doubt  of  the  com- 
petency of  the  evidence  of  the  prosecutor.  How  far  his  cred- 
ibility may  be  affected  by  the  relation  in  which  he  stands  to- 
wards the  accused,  is  fit  question  of  discretion  for  the  court  itself. 

2d.  I  consider  it  as  settled  law  in  England^  that  the  prose- 
cutor, after  giving  evidence,  may  remain  in  court  to  conduct 
the  prosecution.  I  r^fer  you  for  the  doctrine  and  the  case  to 
2d  McArthur,  p.  53,  and  app.  31.  This,  in  the  absence  of 
uniform  practice  to  the  contrary,  is  the  rule  to  be  followed  by 
6ur  courts-martial. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 

The  Hon.  A.  P.  Upshttr, 

Secretary  of  ike  Navy. 


CONSTRUCTION  OF  THE  MAiaON  ROITGE  GItANT. 

The  error  as  to  the  date  of  a  certain  report  of  the  Commisaioner  of  the  Land 
Office,  embracing  the  Maison  Ron^  claim,  set  out  in  a  confirmatory  act  of 
fi9th  April,  1816,  (being  December  4,  1612,  when  it  should  read  December 
14,  1812,)  is  not  &tal  to  claims  mentioned  in  the  said  report. 

The  construction  of  a  statute  is  placed  by  the  law  in  very  much  the  same  cate* 
gory  as  that  of  wills,  and  such  erroneous  recitals  are  susceptible  of  correction 
by  parol  evidence. 

The  **  league  square  "  is  the  extent  of  the  satisfaction  granted  to  claimants  under 
the  act  of  39th  of  April,  1816;  and,  whatever  may  be  the  extent  of  the  claimi 
this  satisfaction  may  be  had  under  the  act. 

Office  of  thk  Attornet  General, 

November  27,  184L 
Sir:  Mr.  Ooxe's  case,  tvhich  you  did  tne  the  honor  to  sub- 
mit to  me  for  my  opinion,  is  thus  stated:  "ITie  claim  of  Louis 
Boligny,  under  the  Marquis  de  Maison  Rouge,  tor  30  square 
leagues,  is  entered  as  No.  16  B,  in  the  report  of  the  commis** 
sioners,  dated  December  14,  1813,  for  the  western  district  of 
Louisiana.  (American  State  Papers,  Public  Lands,  printed  by 
D.  Green,  vol.  2,  pp.  637  and  639.)  By  reference  tathe  report 
of  October  16,  1812,  p.  617  of  the  same  volume,  it  will  be 
seen  tlmt  the  commissioners,  in  classifying  claims,  state  that 
to  the  second  class,  comprising  claims  which,  though  not  em- 
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braced  by  the  provisions  of  the  said  acts^  (certain  acts  referred 
to  in  that  report,)  ought  nevertheless,  in  the  opinion  of  the 
commissioners,  to  be  confirmed  in  conformity  with  the  laws, 
usages,  and  customs  of  the  Spanish  government,  the  letter  B 
will  be  affixed. 

"  Daniel  W.  Coxe,  esq.,  in  the  enclosed  letter  to  me  of  the 
23d  instant,  claims  the  confirmation  of  this  claim  to  the  extent 
of  a  league  square,  under  the  act  of  Congress  approved  the 
29th  of  April,  lSi6,  (Clark's  Comp.  of  Land  Laws,  p.  699, 
No.  290.)  The  original  (in  the  Department  of  Stale)  of  the 
said  confirmatory  act  of  the  29th  of  April,  1S16,  refers,  it 
seems,  to  the  date  of  the  Commissioner's  report  as  being  the 
4th  of  December,  1812,  (not  the  14th  of  December,  1812,  the 
date  of  the  report,)  and  provides  as  follows:  That  the  claims 
marked  B,  described  in  the  several  classes  in  the  above-men- 
tioned reports  of  the  commissioners  for  the  western  district  ef 
the  State  of  Louisiana,  (formerly  Territory  of  Orleans,)  and 
recommended  by  them  for  confirmation,  be,  and  the  same  are 
hereby,  confirmed:  Provided^  nevertheless ^  That  under  no  one 
claim  shall  any  person  or  persons  be  entitled,  under  this  act, 
to  more  than  the  quantity  contained  in  a  league  square.  In 
this  case  the  Solicitor  of  this  office  has  made  a  report,  (No. 
322,)  herewith  transmitted,  with  the  accompanying  docu- 
ments, Nos.  1,  2,  3,  and  4.  That  officer's  opinion  is  to  this 
effect :  that  the  claim  of  Boligny,  under  the  Marquis  de  Maison 
Rouge,  by  virtue  of  the  said  act  of  the  29th  of  April,  1816,  for 
the  reasons  stated  by  the  Solicitor,  is  void ;  that,  by  the  terms 
of  the  said  act,  any  claim  above  a  square  league  b  excluded ; 
and  that  the  act  of  the  29th  of  April,  1816,  does  not  confirm 
claims  in  the  report  of  the  14th  of  December,  1812. 

<^  Commissioner  Graham,  in  his  letter  of  the  9th  of  Feb- 
ruary, 1826,  (document  4,  above  referred  to,)  seems  to  have 
regarded  the  error  in  the  confirmatory  act,  as  to  the  date  of  the 
report,  as  &tal  to  the  confirmation,  and  also  to  have  considered 
that  the  act  was  designed  (had  the  date  been  correct)  to  em- 
brace such  cases  as  are  under  a  league  square.  After  exami- 
nation and  due  consideration  of  the  case,  in  connexion  with 
the  Solicitor's  report,  I  gave  a  decision,  in  a  letter  of  the  7th 
of  August  last,  to  Messrs.  King  and  Wilson^  that  the  error  in 
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the  date  was  fatal  to  the  confirmation.  I  inclined  to  the  opin- 
ion then,  and,  on  further  reflection,  am  satisfied,  that  had  not 
the  error  as  to  the  date  of  the  report  existed  in  the  confirmatory 
act,  that  act  would  have  confirmed,  to  the  extent  of  a  league 
square,  all  claims  marked  B,  exceeding  that  quantity,  which 
are  embraced  in  that  report,  and  recommended  for  confirma- 
tion. In  submitting  Mr.  Coxe's  present  application,  before 
referred  to,  with  the  foregoing  statement,  I  respectfully  re- 
quest the  opinion  of  the  Attorney  General,  and  your  instruc- 
tions, for  the  government  of  this  office,  on  the  following 
points: 

"1st.  Whether  or  not  the  error  as  to  the  date  of  the  report, 
(December  4,  1812,  instead  of  December  14,  1812,;  in  the 
aforesaid  confirmatory  act  of  the  29th  of  April,  1816,  is  fatal 
to  the  confirmation  of  any  claim  embraced  by  the  said  report 
of  the  14th  of  December,  1812? 

"2d.  If  not  fatal,  whether  or  not  the  said  act  of  the  29th  of 
April,  1816,  confirms,  to  the  extent  of  a  league  square,  the 
present  and  ail  claims  exceeding  that  quantity,  marked  B, 
which  are  embraced  in  that  report,  and  recommended  for  con- 
firmation ?" 

To  this  statement  the  Commissioner,  on  my  application  to 
him,  has  added  the  following:  "  Pursuant  to  the  request  of  Mr. 
D.  W.  Coxe,  I  have  to  state,  that  I  know  of  no  report  from  the 
commissioners  of  the  western  district  of  Louisiana,  dated  the 
4th  of  December,  1812;  that  the  report  from  the  commissioners 
embracing  the  Maison  Rouge,  or  Boligny  claim,  is  dated  the 
14th  of  December,  1812.  The  recital  in  the  act  of  the  29th  of 
April,  1816,  (Clark's  Comp.  Land  Laws,  p.  699,  No.  290,) 
as  regards  the  date  of  the  report,  is  believed  to  be  an  error  in 
stating  or  referring  to  the  date  of  the  report  as  being  the  4th  of 
December,  1812,  instead  of  the  14th  of  December,  1812.'* 

On  this  state  of  facts  I  have  no  doubt  on  either  of  the  points 
submitted : 

1st,  The  construction  of  a  statute  is  placed  by  the  law  in 
very  much  the  same  category  as  that  of  wills,  (3  Rep.  27,  6, 
Butler  and  Baker's  case;)  and  such  an  erroneous  recital  in  a 
will  would  clearly  be  susceptible  of  correction  by  parol  evi- 
dence.   In  addition  to  this,  I  have  the  honor  to  refer  you  to 
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the  case  of  Ross  vs.  Borland's  Lessee^  (1  Peters,  655,)  in  whicfa 
the  court  ruled  almost  the  very  poiat  in  question  here. 

2d.  The  league  square  is  the  extent  of  the  satisfection  granV 
ed  10  claimants  under  the  act  of  the  29th  of  April,  1816;  and  I 
have  no  doubt  that,  in  all  cases,  whatever  the  extent  of  the 
claim,  this  satisfaction  may  be  had  under  the  act.  But  I  also 
think  that  it  will  be  taken,  and  ought  to  be  accepted,  as  a  fuH 
satis&ction  of  the  claim,  be  it  what  it  may,  so  £u-,  at  any  late^ 
as  the  Land  Office  is  concerned. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 

Hon.  W.  Forward, 

Stcret€uy  of  the  Treaswry^ 


ATTACHMENT  OP  SEAMEN'S  WAGES. 

The  Executive  should  not  consent  to  place  the  government  of  the  United  Stateti 
which  is  not  liable^  without  its  special  consenti  to  be  questioned  in  its  own 
courts,  to  be  made  compulsorily  accountable,  as  stakeholder  or  garnishee,  to 

*  its  debtors,  their  assignees,  or  creditors — at  least  without  a  judicial  deeision  to 
that  effect  by  the  highest  tribunal  known  to  the  laws. 

Payment  of  the  mariners  in  Norfolk,  by  the  purser  of  the  United  States  ship 
Constitution,  should  be  toade,  notwithstanding  the  attachment  issued  for  their 
Wages* 

Office  of  the  Attorney  General, 

Aa»cm6cr  29, 1841. 
Sir:  In  answer  to  the  question  stibmitted  to  him  verbally  by 
the  Secretary  of  the  Navy,  as  to  the  pay  of  the  mariners  at- 
tached in  Norfolk  in  the  hands  of  Purser  Buchanan,  of  tbe 
United  States  ship  Constitution,  the  Attorney  General  has  the 
honor  to  advise  that  the  purser  be  instructed  to  pay  the  wag«8^ 
notwithstanding  the  attachment,  and  the  district  attorney  to 
decline  the  jurisdiction  of  the  court,  on  behalf  of  the  executive 
department,  in  any  form  he  may  judge  most  advisable.  For 
this  purpose,  he  is  respectfully  referred  to  the  case  of  Decamr 
V8,  Paulding,  14  Pet.,  497,  for  a  precedent  to  guide  him. 
(Opinion  of  Attorney  General  Wirt — ^Published  opinions,  458; 
McArthy  vs.  Gould,  1  Ball  &  Beaty^  389;  Chealy  t».  Brewer 
H  al.,  7  Mass.  R.^  259.) 
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The  Attorney  General  has  the  honor  to  state,  that  he  has 
repeatedly  of  late  been  called  to  oo&sider  attempts  made  to  coeq* 
pel  the  executive  officers  of  the  government  to  settle  accounts 
between  the  govmnment  and  its  officers  and  employes  und^ 
the  control  of  and  according  to  rules  prescribed  for  the  courts 
of  justice  in  their  ordinary  jurisdiction,  and  not  according  to 
those  principles  which  experience  has  shown  to  be  indispensa- 
ble to  prompt  and  efficient  service  of  the  country,  and  which, 
having  been  adopted  by  the  Executive  with  a  view  to  that  ser- 
vicO)  cannot  be  interfered  with  by  another  department,  witboul 
throwing  the  whole  administration  oi  public  affairs  into  hope- 
less confusion.  The  Executive  should  not  consent  to  place  the 
government  of  the  United  States,  which  is  not  liable,  without 
its  special  consent,  to  be  questioned  in  its  own  courts,  to  be 
made  compulsorily  accountable,  as  stakeholder  or  garnishee^ 
to  its  debtors,  their  assignees,  or  creditors — at  least  without  a 
judicial  decision  to  that  effect  of  the  highest  tribunal  known 
to  the  laws;  none  such,  in  the  opinion  of  the  Attorney  General, 
has  yet  been  pronounced. 

Considered  this  29th  of  November,  1841. 

H.  S.  LEGARE. 

Hon.  A.  P.  Upshitb> 

Secretary  of  the  Nany. 


THE  NAVY  PENSIOW  Ptmo. 

The  Secretary  of  the  Nary  has  authority  to  transfer  the  bonds  in  which  a  part 
of  the  navy  pension  fund  is  invested. 

Offiob  of  the  ArroRNEY  General, 

December  2^  1841. 

Sir:  In  compliance  with  your  request,  I  have  devoted  the 
first  moment  of  leisure  from  paramount  official  duties  to  the 
consideration  of  the  case  of  the  transfer  of  the  Cincinnati 
bonds  to  the  navy  pension  fund,  submitted  to  you  by  the  Trea- 
surer, Mr.  Selden,  in  consequence  of  an  application  to  that 
office  by  Mr.  Eiisha  Riggs  on  the  Ist  of  October  last. 

The  ground  on  which  the  power  of  a  late  Secretary  of  the 
Navy  to  order  the  assignment  in  question  is  denied  by  the  city 
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council^  not  having  been  stated  in  any  of  the  papers  com- 
municated to  me,  I  can  only  say  that  I  have  in  vain  en- 
deavored to  conjecture  what  it  can  be.  As  the  case  comes 
before  me  it  is  this:  The  debtor  of  a  trust  fund  denies  the 
right  of  the  trustee  to  change  or  alien  the  property  of  the  cestui 
que  trust.  Now,  whether  the  Secretary  of  the  Navy  be  con- 
sidered, as  in  Decatur  vs,  Paulding  the  court  did  consider  him, 
as  invested  qiui  talis  vr'wh  executive -discretion  in  regard  to 
this  fund,  (14  Pet.,  515,)  or  whether  we  regard  him  as  the 
mere  trustee  of  a  charity,  to  be  held  to  all  the  usual  responsi- 
bilities of  such  a  trustee  in  a  court  of  chancery,  I  confess  I 
do  not  perceive  how  his  debtor-at  law,  whatever  account  the 
trustee  himself  may  have  to  render  to  others  in  another  form, 
has  any  authority  to  object  to  his  doings,  or  sit  in  judgment 
upon  them.  By  the  act  of  1832,  the  Secretary  of  the  Navy  is 
invested  with  all  the  powers  conferred  by  the  acts  of  1799  and 
1800  upon  the  commissioners  over  this  ftind.  He  is  a  trustee, 
and  so  as  to  all  the  world;  but  the  cestui  que  trust  has  the 
legal  ownership^  and  his  power  to  alien  the  property  of  a 
charity,  on  reasonable  causes,  is  now  unquestionable.  An  ab- 
solute alienation,  even  of  real  estate,  in  England,  by  the  trus- 
tees of  a  charity,  is  matter  of  common  occurrence,  and,  if  ben- 
eficial to  the  charity,  entirely  valid,  even  in  a  court  of  chancery, 
as  between  trustee  and  cestui  que  trust.  On  the  whole,  as  at 
present  advised,  I  see  no  ground  to  doubt  that,  in  regard  to 
third  persons,  the  Secretary  had  a  perfect  right  to  order  the 
transfer;  and  it  is  to  be  presumed,  even  in  regard  to  the  parties 
interested  in  the  charity,  that  it  was  exercised  with  a  sound 
discretion. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 
Hon.  A.  P.  Upshur, 

Secretary  of  the  Navy. 


MISSOURI  LAND  CLAIMS. 

The  confirmees  under  the  treaty  with  Prance,  under  which  their  claims  are  as- 
eerted,  do  not  claim  the  dominivm  of  the  civil  law,  but  the  doing  of  what  is 
necessary  to  complete  title  and  convey  property.  The  lands  to  which  they 
lay  claim  form  a  pan  of  tlie  public  domain;  and,  although  the  United  StatM 
acknowledge  themselves  bound  to  provide  for  them,  the  whole  subject  remains 
in  contract. 
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Specific  performance  of  a  contract  for  the  aale  of  lands  is  an  artificial  rule  alto^ 
gether  unknown  to  the  common  law. 

The  acta  of  1824  and  1836,  which  confirm  the  French  and  Spanish  grants,  are 
not  required  to  be  carried  into  specific  performance,  if  it  cannot  bt  done  with- 
out unaetlUng  titles  in  th^  country  in  question. 

Congress  doubtless  legislated  with  a  view  to  heal  evils,  of  which  an  indiscriminate 
performance  of  the  grants  in  question  has  been  so  prolific. 

Congress  resenred  to  itself,  from  the  beginning,  the  power  of  executing  the  treaty 
in  good  faith,  but  with  a  sound  discretion  and  due  regard  to  the  quiet  of  titles; 
.and  endeavored  to  reserve  (torn  sale  and  occupation  all  the  lands  subject  to 
claim  under  foreign  grants. 

The  act  of  1896  is  a  legislative  t^onfirmation  of  all  voidable  locations  under  any 
law  of  the  United  States,  or  sales  by  the  United  States  of  any  description 
whatever. 

Prior  confirmations,  school  sections^  ordinary  sales  prior  to  the  confirmatory 
act  of  July  4,  1836,  and  the  New  Madrid  locations  under  the  act  of  February 
17, 1815,  are  valid  as  against  the  claim  confirmed  by  the  act  of  July  4,  1836. 

The  individuals  who  appeared  as  claimants  before  the  commissioners,  and  who 
have  obtained  their  favorable  decision,  are  the  persons  who  are  to  be  recog- 
nised at  the  Gkneral  Land  Office  as  the  confijrmees  under  the  act  of  1836. 

Claimants  who  have  been  interfered  with  by  prior  valid  claims  may  locate  the 
quantity  taken  from  them  by  the  interference  in  question  on  separate  tracts, 
conforming  to  legal  divisions  and  subdivisions  of  the  same. 

The  power  is  sufficiently  implied  to  authorize  the  issuing  of  patents  for  the  por- 
tion of  the  confirmed  private  claims  not  interfered  with  by  prior  valid  claims. 

Office  of  the  Attorney  General^ 

December  7  f  1841  • 

Sir:  In  comptiance  with  the  request  which  you  did  me  the 
honor  to  make  in  your  letter  of  1st  October  last^  I  have  availed 
myself  of  my  earliest  leisure  to  consider  the  matter  of  the  Mis- 
souri  land  claims  as  stated  in  the  letter  of  the  Commissioner  to* 
youiof  the  21st  September^  and  a  sort  of  exhibit  (marked  A) 
that  accompanied  it.  I  will  begin  by  observing  that  these 
papers  are  all  that  appear  among  those  sent  me  in  anything 
approaching  the  shape  of  a  state  of  the  case  or  cases  on  which 
my  oiHnk)n  is  required.  They  amount  to  no  more  than  the 
propounding^  in  the  abstract^  of  certain  general  questions.  The 
paper  marked  A,  for  instance^  is  in  the  words  following:  '<  As 
to.  private  claims  that  have  been  duty  filed,  and  which  are  en- 
tered in  the  first  class  of  decisions  of  the  late  board  of  commis- 
sioners in  Missouri  under  the  acts  of  July  9, 1832^  and  March 
2^  1833;  for  the  final  adjustment  of  private  land  claims  in 
Missouri;  and  which  claims  are  confirmed  by  the  act  of  July 
Vol.  ni— 46 
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4;  1836,  confinning  claims  to  land  in  tbe  State  of  Missouri, 
and  for  other  purposes,  the  following  questions  are  respectfully 
submitted  for  the  Attorney  General's  opinion  and  tbe  instruc- 
tions of  the  Hon.  the  Secretary  of  the  Treasury,  for  the  guid- 
ance of  the  General  Land  Oflice  in  its  definite  action  on  the 
said  claims.  Are  the  following  classes  of  claims,  or  either  of 
them,  valid  or  not  as  against  the  claims  confirmed  by  the  act 
of  July  4,  al3ove  mentioned,  viz: 

"  I.  Prior  confirmations. 

<<2.  School  sections. 

<*  3.  Ordinary  sales  prior  to  the  said  confirmatory  act  of  July 
4,1836. 

"4.  New  Madrid  locations  under  the  act  of  February  17, 
1816.     (Land  Laws,  p.  667,  c.  248.) 

**  5.  Is  the  individual  who,  according  to  the  report,  presented 
the  claim  before  the  board  as  the  assignee  or  legal  represent- 
ative  of  the  original  grantee,  to  be  recognised  as  the  confirmee, 
or  is  the  original  grantee  to  be  regarded  as  the  confirmee? 

^*6.  Must  the  claimant,  whose  claim  may  be  interfered  with 
by  prior  valid  claims,  be  confined,  in  making  his  location  of 
the  amount  or  quantity  of  such  interference,  to  such  legal  sub- 
divisions of  the  public  lands  as  will,  together,  form  one  body 
or  tract  of  land,  or  may  he  locate  the  quantity  or  amount  of 
such  interference  on  separate  tracts,  conforming  to  legal  divi- 
sions and  subdivisions,  at  one  time,  and  within  one  and  the 
same  district,  or  can  the  claimant  be  allowed  to  take  part  of  his 
new  location  in  one  district  and  part  in  another? 

''7.  The  remaining  question:  Is  the  power  sufficiently  im- 
plied to  authorize  the  issuing  of  patents  for  the  portion  of  the 
confirmed  private  claim  not  interfered  with,  or  must  further 
legislation  be  awaited  on  this  point?" 

I  do  not  dissemble  the  reluctance  which  I  feel,  as  every  prac- 
tical lawyer  must  feel,  to  deal  with  abstract  or  speculative  ques- 
tions. I  need  not  say  that  the  courts  will  never  consent  to 
touch  them.  There  is  always  more  or  less  of  uncertainty  in 
answers  which  must  be  hypothetically  given;  and  it  notunfre- 
quently  occurs  that,  after  bestowing  the  most  elaborate  atten- 
tion upon  some  one  or  more  aspects  of  a  case,  the  counsellor 
finds,  to  his  mortification,  that  the  true  question  at  issue  does 
not  happen  to  have  occuned  to  him  among  the  many  examined. 
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What  makes  my  task  moce  difficult  in  the  present  instance  is 
that,  en  the  face  of  the  papers  sent  me,  it  is  apparent  that  there 
has  been,  for  twenty  years  past,  great  conflict  of  opinion,  and 
the  most  active  discussion  «nd  litigation,  on  all  the  points  in* 
Tolved.  1  perceive  not  only  that  Solicitors  and  Commissioners 
of  the  Land  Office  have  written  long  opinions  upon  them,  bat 
ibat  no  less  than  three  of  my  predecessors  have  been  succes- 
sively consulted ,  One  of  them  regarded  the  difficulties  as  sus- 
ceptible  of  no  solution  but  by  a  specisi  act  of  Congress.  In 
the  &ce  of  all  this  acknowledged  doubt  and  perplexity,  I  am 
now  called  upon  to  review  their  judgments,  and  to  pronounce 
one  myself^  which  may,  after  aH,  only  increase  the  litigious 
•matter  in  the  premises,  to  be  laid  before  some  successor  of  my 
own.  However,  I  will,  to  the  best  of  my  abilities,  endeim)r 
to  meet  and  to  solve  the  difficulties  that  embarrass  the  depart* 
ment  At  least  it  is  entitled  to  my  opinion,  and  I  am  bound 
to  give  it  as  it  is,  right  or  wrong. 

To  begin  with  a  general  view  of  the  nature  of  the  daims 
under  the  treaty  with  France,  which  is  the  origin  of  the  whole 
discussion^  In  the  first  place  it  is  to  be  remarked,  that  die 
confirmees  under  the  treaty  claim,  not  property  strictly  so 
oalled,  or  the  ikrninium  of  the  c^vil  law,  but  the  doing  of  what 
is  necessary  to  complete  titk^  and  to  convey  property.  The 
lands  to  which  they  lay  claim,  form  still  (where  patents  have 
not  been  granted)  a  part  of  the  public  domain  of  the  United 
States^  and,  although  the  United  States  acknowledge  them* 
selves  bound  to  provide  for  those  claims,  still  the  whole  sub- 
ject is  in  contract,  and  their  rights  are  only  jura  ad  rem  under 
treaty  wiU^  a  jfordgn  government.  This  distinction  is  nowise 
important  with  a  view  to  the  question  whether  those  rights 
shall  or  shall  not  be  held  sacred;  bnt  it  is  very  important,  with 
a  view  to  the  question,  koto  they  are  to  be  satisfied,  how  they 
are  to  be  regarded  by  courts  of  justice,  how  they  have  been 
affected  by  federal  legislation,  how  they  stand  when  they  come 
in  conflict  with  the  rights  of  others,  who,  with  equal  equity, 
happen  to  have  the  advantage  of  an  equally  vested  legal  estate. 
It  is  obviously  very  important  to  the  great  question  that  would 
arise  between  individuals,  whether  they  may  vindicate,  in  the 
language  of  the  civilians—that  is,  insist  on  having  the  specific 
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thing,  as  described  ia  their  gmit— or  shall  be  allowed  only 
damagesi  amounting  to  full  indemnity  for  the  breach  of  the 
contract. 

By  the  law  of  nations,  which  binds  sovereignsy  it  is  ex- 
tremely doubtfnl,  according  to  the  opinions  of  the  first  jurists 
of  the  times,  whether  there  be  any  redress  for  any  breach  of 
contract  but  in  damages.  Accustomed  as  we  are  to  the  pio- 
ceedings  of  our  courts  of  chancery,  whidi  enforce,  in  cases  of 
a  peculiar  character^  and  by  the  exercise  of  an  extraordinary 
jurisdiction,  specific  perfonnance  of  a  contract  fcr  the  sale  of 
lands,  we  foiget  that  this  is  an  artificial  rule,  altogether  un- 
known to  tfie  conunon  law.  At  any  rate,  this  is  the  Tiew,  in 
my  opinion,  which  Congress  took  of  its  own  responsibilities 
under  the  treaty  of  1803.  And  the  interpretation  of  treaties, 
as  well  as  the  manner  of  fulfilling  them,  being  as  against  the 
government,  (a  matter  properly  of  political  cognizance,)  this 
office  and  yours  are  bound  by  the  will  of  Congress  in  the 
premises.  This  is  fiimiliar  doctrine  in  courts  of  prize.  It  does 
.not,  in  the  least,  signify  to  us  whether  or  no,  by  the  law  of 
nations,  Congress  was  bound  to  confirm  specifically  the  grants 
it  acknowledges  to  be  landing  on  ils  conscience.  The  ques- 
tion for  us  is,  what  did  CoQgress  think  of  its  own  obligations 
in  this  particular;  and  how  has  it  seen  fit  to  perform  them? 
Did  it  mean  specific  performance,  or  compensation  and  indem- 
nity only?  It  was  a  question  for  their  sovereign  (for  so  in  the 
case  it  was)  determination;  and  their  sic  veto  is  conclusive  for 
us.  I  think  their  conduct  defonsible  and  fidr;  but  that  has 
nothing  to  do  with  the  subject,  or  my  legal  judgment  upon  it. 
Take  the  analogy  of  the  Florida  treaty,  as  to  which  I  gave  you 
an  opinion  some  weeks  ago.  By  one  of  its  stipulations,  this 
government  was  bound  to  make  compensation  for  injuries  ad- 
mitted to  have  been  done  by  its  troops  in  1812,  and  to  submit 
the  alleged  injuries  in  every  case  to  examination,  according 
to  the  usual  course  of  the  judicial  authorities.  Yet  Congress, 
when  it  came  to  legislate  upon  the  subject,  with  a  view  to  its 
ultimate  responsibility  in  regard  to  it,  orders  the  Secretary  of 
the  Treasury  to  pay  not  all  the  awards  of  the  court  in  Florida, 
but  only  such  as  he  should  deem  just.  Clearly,  you  have  no 
authority  to  go  any  further  towards  fulfilling  the  treaty  than 
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you  ftre  ailowed  under  this  strict  precept,  as  I  then  had  the 
honor  to  advise  you.  And  so  it  i^  in  my  judgment  with  re* 
gard  to  the  Spanish  and  French  grants  in  question.  It  seems 
to  me  very  clear  that  both  the  act  of  1824  and  that  of  1^& 
mean  that  no  confirmation  made  by  virtue  of  them  shall  be 
carried  into  specific  performance^  if  this  cannot  be  done  without 
unsettling  titles  in  the  country  in  question.  Neither  the  two 
act6,  nor  aU  the  parts  of  each,  can  be  read  together  in  any 
other  way.  The  exception  in  the  act  of  1836,  section  8,  is  of 
lands  previously  located  under  any  law  of  the  United  States,  or 
surveyed  and  sold  by  the  United  States.  In  the  act  of  1824, 
the  words  are  stiH  more  comprehensive.  They  cover  all  loca* 
tions  made,  (to  which  theve  exists  not  some  incurable  objec- 
tftn,  distinct  firom  those  claims,  of  which  bye-and-bye,)  and 
-all  sales  susceptible  of  confirmation  by  an  act  of  Congress.  To 
say  that  this  exception  does  not  protect  those  whose  locations 
cover  the  lands  subject  to  the  claims  confirmed  by  those  acts, 
because  those  lands  had  been  reserved  in  the  act  of  1811,  sec- 
tion 6^  and  were  not  sul^ect  to  location  or  sale,  is  to  make  the 
exception  a  solecism  in  terms.  It  would  be  to  except  what 
was  not  excepted,  which  were  absurd;  and  so  the  arguthent 
proves  too  much.  If  locations  made  under  law  mean  lawful 
locations,  and  sales  mean  valid  sales,  there  could  be  none  such, 
ficcordiog  to  this  showing  itself,  on  lands  reserved  by  a  perma- 
nent act  (1811)  from  sale  or  location.  But  the  exception,  in 
my  opinion,  is  not  nugatory.  On  the  contrary,  the  facts  die* 
closed  OH  the  face  of  these  papers,  and  the  fierce  and  strenu- 
ous litigation  that  has  aheady  sprung  out  of  some  of  tlie  claims, 
show  that  it  was  a  wise  and  beneficent  provision  of  the  legis- 
lature. If  ever  a  slight  deviation  from  the  rigor  of  abstract 
principle  was  justified  (as  the  history  of  our  law  shows  it  has 
been  so  often  defended)  by  the  ailment  ab  ineonvenienii 
^Lgainst  shaking  titles  taken  on  mistakes  of  fact,  or  a  mista- 
ken view  of  the  law,  it  was  in  tliis  case.  I  have  no  doubt  at 
all  that  Congress  did  legislate  with  a  view  to  heal  these  evils, 
of  which  an  indiscriminate  specific  performance  of  the  grant  in 
question  would,  as  appears  from  the  papers  before  me,  have 
been  so  prolific.  This  is  the  great  principle  binding  upon  your 
deportmenlj  from  which  I  set  oul|  and  on  whieh  I  bottom  all 
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my  conclusions  on  this  subject.  It  will  be  quite  apparent,  from 
all  the  acts  taken  in  pttri  maieriAy  that  Congreas  resermed  to 
itself;  from  the  beginnings  the  power  of  doing  jnst  what  I  taka 
it  to  have  done — namely,  to  execute  the  treaty  in  good  fmth^ 
but  with  a  sound  discretion  and  due  r^ard  to  the  quiet  of  titles* 
The  result  of  the  whole  is,  that  it  endeavored,  as  for  as  possi* 
ble,  to  reserve  from  sale  and  occupation  all  the  lands  subject 
to  claim  undei  foreign  grante,  but  yet  took  care  that,  in  the 
complexity  and  uncertainty  of  the  whole  subject,  and  the  dii&« 
culty  as  well  as  the  delay  inseparable  from  the  adjusting  of  so 
many  titles,  real  or  pretended — some,  perhaps  all  of  them, 
standing  in  the  way  of  the  rapid  progress  of  population  and 
improvement  in  the  west — the  commonwealth  should  suffer  no 
detriment.  It  prevented,  as  far  as  it  might— that  is,  it  forbadi 
the  sale  and  occupation  of  such  lands;  yet  knowing  that,  after 
all,  they  had  not  been  prevented,  finally  acquiesced  in  an  in-^ 
evitable  abuse.  It  accordingly  kept  the  control  of  the  whole 
subject  in  its  own  hands,  and  at  last  settled ,  or  rather  precl  uded , 
controversies  that  would  otherwise  have  sprung  up,  by  ful- 
filling the  treaty,  under  what  I  consider  as  very  reasonable  and 
wholesome  qualifications,  with  a  view  to  titles  voidable  indeed,, 
and  even  void  as  against  itself^  but  which  could  not  be  declared 
so  without  infinite  mischief.  Thus,  in  the  act  of  3d  March, 
1811,  section  '6,  in  the  very  clause  so  much  insisted  <m  by  the 
advocates  of  the  confirmees,  it  is  provided  ^'  that,  till  after  the 
final  decision  of  Congress  thereon,  no  tract  of  land  shall  bo 
offered  for  sale,  the  claim  to  which  has,  in  due  time,  and  ac- 
cording to  law,  been  presented  to  the  register  of  the  land  office^ 
and  filed  in  his  officte,  for  the  purpose  of  being  investigated,'* 
&c. 

So  by  the  act  of  13th  June,  18J2,  for  settling  claims  in  Mis- 
souri, section  8,  it  is  enacted  that  the  recorder  of  land  titles 
shall  have  the  same  powers,  dc^c,  in  relation  to  claims  filed, 
as  the  former  commissioners,  except  that  '^all  his  decisions 
shall  be  subject  to  the  revision  of  Congress.**  By  the  act  of 
9th  July,  1832,  secrion  3,  it  is  enacted  that  lands  contained  in 
the  first  class  (such  as  would  have  been  confirmed  by  Spain, 
&c.)  shall  continue  to  be  reserved  from  sale  as  heretofore,  until 
the  decision  of  Congress  shall  be  made  thereon.    It  is  clear^ 
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tiieiefore,  that  Congress  Beyer  meant  to  be  bound  absolutely 
by  any  award  of  the  recorder  and  commissioneTS,  but  to  do 
what  should  seem  to  itself  agreeable  to  equity  and  reason  on 
a  full  and  final  survey  of  the  whole  subject.  Accordingly,  its 
final  decision  was  pronounced  by  the  act  of  1836,  and  that 
act  conforms  to  the  view  here  presented  of  its  purpose,  and  is 
in  my  opinion  inconsistent  with  any  other.  But,  as  I  have 
said,  in  the  previous  act  of  1824  it  had  taken  the  same  precau- 
tions. By  that  time  it  began  to  be  apparent  that  the  reserva- 
dons  made  ip  theaci  of  1811  had  been,  as  from  the  fects  before 
me  it  manifestly  was,  neglected  in  practice.  In  1816  the  act 
authorizing  the  New  Madrid  locations  had  been  passed,  and 
those  locations,  although  in  strict  law  not  authorized  on  lands 
aubject  to  French  and  Spanish  claims,  had  in  &ct  been  made 
upon  such  in  very  many  instances.  It  was,  indeed,  almost 
inevitable  they  should  be.  Many  of  these  claims  were,  it 
seems,  so  indefinite,  that  the  lands  called  for  by  them  could 
not  without  much  difficulty  be  identified. '  Many  of  them  were 
spurious,  or  sustained  by  no  proof;  and  being  finally  rejected, 
the  soil  claimed  fell  back  into  the  mass  of  the  public  domain. 
There  was  great  delay  in  presenting  and  establishing  others, 
&c.  Under  such  circumstances  many  titles  had  been  acquired, 
many  patents  issued,  and  improvements  made,  without  due  re- 
gard  to  the  ultimate  (and  which  was  no  doubt  considered  as  the 
remote)  possibility  of  ouster  under  tliese  claims.  We  all  know 
how  impossible  it  is  for  the  government  to  stay,  or  even  r^^- 
late,  the  eager  rush  of  our  people  into  the  new  lands.  It  ac- 
cordingly did  in  that  case  what  it  has  been  over  and  over  again 
constrained  to  do  as  against  itself  by  its  pre-emption  laws;  it 
sanctioned  what  it  could  not  prevent,  and  made  compensation 
to  the  claimant  under  a  treaty  with  a  foreign  government  which 
it  could  no  more  execute  literally,  than  it  could  its  own  laws 
with  regard  to  the  sale  of  its  domain. 

I  say  claims  under  a  treaty — claims  against  itself  as  a  gov- 
ernment— claims  which  no  court  has  any  right  to  enforce,  and 
which  bind  Congress  only  in  conscience,  and  bind  the  other 
departments  only  so  far  as  Congress  has  been  pleased  to  ac- 
knowledge them.  For  although  by  referring  these  claims  to 
the  decision  of  a  district  court,  with  an  appeal  to  the  Supreme 
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Court  of  the  United  States^  they  are  made  to  a  certain  intent 
judicial  questions,  yet  it  is  only  so  fkr  as  regards  their  validity 
as  claims^  or  jura  ad  rem.  The  inqoiry,  is  this  a  good  and 
valid 9  or  a  false  and  groundless  ciaim?  is^  under  these  acts,  to 
be  answered  by  the  courts;  but  the  subsequent  question,  sw^ 
posing  it  to  be  the  fi)Fmer — how  shall  it  be  executed? — ^is  one 
wbich^  under  the  acts  of  1824  and  1836,  (read  together,)  Coo* 
gress  has^  in  my  opinion,  in  al(  cases  within  the  e^rception  r&- 
ibrred  to  above,  resenred  for  its  own  decision,  and  in  regard 
to  which  it  has  decided,  that  the  execution  shall  be  by  an 
equivalent  in  land..  To  say  that  Congress,  having  granted 
once  by  the  treaty,  has  no  power  to  make  a  second  grant,  is 
to  mistake  a  claim  to  land  protected  by  a  treaty  with  a  foreigner 
for  a  title  actually  vested  in  a  eitizen  under  the  constitution  of 
^e  United  States,  which  are  in  my  judgment  two  very  distinct 
things.  At  all  events,  as  for  as  the  powers  of  the  executive 
department  are  concerned,  the  acts  of  Congress  in  this  paitica* 
lar  are  conclusive  upon  it. 

The  act  of  1836,  according  to  this  view  of  it,  is  a  legislative 
confirmation  of  all  voidable  locations  made  under  any  law  of 
the  United  States,  or  sale  by  the  United  States,  of  any  de^ 
ascription  whatever.  I  see  no  restriction  or  qualiication  in  the 
act;  and  since  its  very  object  is,  as  I  have  shown,  to  give 
validity  to  these  sales  and  locations  in  spite  of  one  fetal  ob^ 
jection,  (that  the  lands  subject  to  these  claims  were  not  in  com- 
mercioy)  I  see  no  reason  why  it  should  not  be  interfH^ted  as 
curing  all  other  defects  which  are  susceptible  of  being  cured 
by  an  act  of  Congress.  The  wosds  of  the  law  are  as  lai^  as 
the  purview  thus  ascribed  to  it,  certainly,  and  Congress  had 
the  power  and  the  right  to  pass  it  just  in  that  shape;  and  I 
will  add,  in  my  judgment  acted  wisely  in  doing  so. 

^ut  the  stongest  case  of  those  stated — those  of  the  New 
Madrid  locations.  Certainly  Mr.  -Wirt  (C|»niofis,  d&c,  vol.  8^ 
page  14)  pronounced  them  void,  when  made  on  lands  not  sub- 
ject to  sale — lands,  for  instance,  not  surveyed,  or  lands  ex- 
pressly reserved  from  sale.  But  then  the  same  learned  lawyer 
admits  in  the  same  place,  (as  indeed  who  could  deny  ?)  Uiat 
the  defect  might  be  cured  by  act  of  Congress,  ^w  it  is  my 
opinion  that  the  act  of  1836  does  cure  deflects  in  such  loca- 
tions^ which  fall  within  the  wocds  <^  lands  located  under  a 
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law  of  the  United  States*' — namely,  the  express  provisibn  of 
the  act  of  1815— and  that  not  quite  gratuitously,  for  the  titles 
of  their  former  lands  (injured  by  the  earthquake)  were  to  be 
surrendered  or  conveyed  to  the  United  States. 

In  short,  sales  or  locations  which,  under  the  general  land 
law,  would  be  held  void  by  the  executive  department  of  the 
government,  are  simply  voidable  in  regard  to  Congress,  and 
may  at  any  time  be  rendered  valid  by  its  acts,  provided  only, 
Iks  in  the  case  before  me,  it  has  done  nothing  that  amounts  to  a 
complete  alienation  to  others.  On  the  whole,  I  am  of  the  opin- 
ion, that  all  the  four  first  classes  of  cases  stated  above  are  valid, 
as  against  the  claim  confirmed  by  the  act  of  the  4th  of 
July^  1836. 

I  need  not  say  that  I  deliver  this  opinioa  with  the  hes- 
itation and  diffidence  naturally  inspired  by  the  difficulties  of  a 
subject  that  has  perplexed  so  many  abler,  and  in  these  matters 
more  experienced  minds,  and  that  I  am  aware  some  of  the  posi- 
tions here  maintained  may  seem  to  conflict  with  obiter  dit-ta 
of  the  courts;  but  I  see  no  other  conclusion  that  conforms 
more  to  what  appears  to  me  the  scope  and  objects  of  the  acts 
of  Congress,  as  well  as  to  the  established  principles  of  the 
law.  The  other  three  questions,  though  of  minor  importance^ 
are  not  without  their  difficulties. 

5.  To  the  fifth  question,  I  feel  myself  constrained  by  the 
judgment  of  the  court,  (very  questionable  if  received  in  its 
whole  extent,)  in  Strother  vs.  Lucas,  (12  Peters,)  to  answer, 
with  my  predecessor,  Mr.  Butler,  "that  the  individuals  who 
appeared  as  claimants  before  the  commissioners,  and  have  ob- 
tained  their  iavorable  decision,  are  the  persons  who  are  to  be 
recognised  at  the  General  Land  Office  as  the  confirmees  under 
the  act  of  1836."  That  I  may  not  be  misunderstood,  how- 
ever, I  have  no  hesitation  in  saying,  that,  in  my  own  private 
opinion,  no  commission,  d^c,  to  adjust  claims  under  a  treaty 
or  convention  with  a  foreign  nation,  can,  in  the  absence  of  ex- 
press authority  to  entertain  adversary  suits  between  different 
claimants,  be  considered  as  empowed  to  do  anything  more 
th«m  determine  whether  the  claim  itself,  without  regard  to  the 
actual  claimant,  is  valid  as  against  the  government. 

I  believe  the  very  last  decree  given  by  Lord  Eldon  was  to 
this  effect,  in  regard  to  an  indemnity  convention  with  France. 
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6.  I  see  nothing  in  the  statute  to  prevent  the  claimants 
locating  the  quantity  taken  from  them  by  the  interference  in 
question  in  separate  tracts,  conforming  to  legal  divisions  and 
subdivisions,  which  is  the  only  restriction  expressed.  The 
argument  ab  inconvenienti  against  this  conclusion  is  very  strong; 
but  then  it  must  be  remembered  that,  according  to  previous 
reasonings,  the  case  of  these  claimants  is  one  in  which  Con- 
gress, having  postpohed  their  rights  under  the  treaty,  literally 
interpreted,  to  the  equities  of  others  and  the  policy  of  society, 
might  very  well  be  expected  to  show  certain  liberality  in  the 
equivalent  it  offered. 

7.  Strother  vs.  Lucas  decides,  as  Mr.  Butler  remarks,  thb 
question,  too,  against  the  necessity  of  issuing  patents  for  the 
portions  of  the  confirmed  grants  not  interfered  with.  Yet, 
were  it  not  for  the  word  "  titles"  in  the  act  of  1836, 1  should 
hold  that  patents  were  necessary — the  confirmation  being,  by 
the  supposition  of  mere  inchoate  titles,  under  the  Spanish  or 
French  grants.  At  all  events,  since  this  is  a  question  of  a 
practical  character,  and  to  be  governed  very  much  by  the  course 
of  the  Land  Office,  I  see  no  very  conclusive  reason  against 
issuing  the  patents  in  question.  If  superfluous,  they  can  do  no 
harm;  if  notj  they  ought  to  be  issued  in  execution  of  the 
treaty.  But,  in  that  case,  I  should  hold  any  claimant,  who 
accepted  a  patent  for  less  than  his  claim,  with  an  equivalent 
elsewhere,  as  forever  estopped  as  against  the  United  Slates  and 
its  privies.  I  have  thus  given  to  you  the  best  judgment  which 
I  have  been  able  to  form,  upon  this  very  difficult  and  compli- 
cated case — a  good  deal  of  which  difficulty  and  complication, 
however,  in  my  opinion,  belongs  not  so  much  to  the  questions 
involved  as  to  the  manner  in  which  they  have  been  treated 
by  others — and  I  can  only  add  that,  should  it  not  be  satisfac- 
tory to  you,  I  see,no  remedy  or  recourse  but  in  a  special  act  of 
Congress  declaratory  of  its  own  purposes,  or  in  some  solemn 
judicial  decision  precisely  upon  the  points  here  insisted  on  in 
behalf  of  the  government. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 
Hon.  W.  Forward, 

SecretcLty  of  the  Treasury. 
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ACCOUNTS  FOR  REMOVING  CHEROKEES,  AND  ACCOUNTINa  OF- 
FICERS. 

7!*he  accounting  officers  have  authority  to  reconsider  a  matter  that  had  passed 
from  the  executive  department  to  the  legislatiye,  under  and  pursuant  to  the  act 
of  March  3,  1841,  chapter  18,  section  3. 

They  are  directed  to  settle  and  adjust  the  accounts  of  the  claimants  under  a  con- 
tract alleged  to  have  been  made  on  the  13th  June,  1838,  for  subsisting  and  emi« 
grating  the  Cherokee  Indians,  upon  principles  of  ^uity  and  justice;  but,  in 
settling  them,  the  contract  of  the  claimants  with  the  United  Slates  of  the  37th 
June,  1838,  must  be  taken  into  consideration. 

Thw  are  no  obUgatioas  resting  upon  the  government  to  indemnify  claimants 
for  an  amount  of  provisions  beyond  what  might  be  necessary  for  furnishing 
six  thousand  Indians  during  the  probable  period  of  their  journey. 

The  number  of  Indians  to  emigrate  being  left  indefinite  in  the  contract  itself, 
making  a  case  of  latent  ambiguity,  parol  evidence  is  admissible  to  show  what 
the  contract  really  was. 

The  contractora  are  entitled,  in  strict  law,  to  the  difierence  between  the  contract 
price  of*  the  provisions  they  were  bound  to  furnish  and  th6  actual  value  or 
market  price  of  them  in  the  country  where  they  were  to  be  supplied;  but,  by 
the  act  of  March  3,  1841,  the  accounting  officers  are  bound  to  call  for  proof 
that  the  provisions  were  actually  procured  to  be  furnished,  and  loss  on  them 
aetuidly  sustained,  before  making  any  allowance  whatever.   . 

The  act  of  March  3,  1841,  which  is  a  positive  enactment  specially  applicable  to 
the  case,  so  ^  alters  the  common  rule  upon  the  subject  of  damages  for  breach 
of  an  executory  contract,  as  to  supersede  that  rule,  and  must  govern  the  de- 
partment. 

Office  of  the  Attorxet  General, 

December  8,  1841. 
Sir:  1  have  considered  the  case  of  Clements,  Bryan,  &,  Co., 
as  presented  to  me  on  the  state  of  it,  furnished  by  the  Second 
Comptroller,  and  communicated  to  me  in  the  letter  I  had  the 
honor  to  receive  from  you  yesterday.  The  authority  to  recon- 
sider a  matter  that  had  passed  from  the  executive  department  to 
the  legislative  is  conferred  upon  the  accounting  officers  by  the 
act  of  March  3,  1841,  chapter  18,  section  2.  Those  officers 
are  directed  '^  to  settle  and  adjust  the  account  of  the  claimants 
arising  under  a  contract  alleged  to  have  been  made  on  the 
12th  June,  1838,  for  subsisting  and  emigrating  Cherokee  In- 
dians," upon  principles  of  equity  and  justice;  with  this  impor* 
tant  proviso,  <<  that,  in  settling  said  accounts,  said  accounting 
officers  shall  also  take  into  consideration  the  contract  of  the 
claimants  with  the  United  States  of  the  27tli  June^  1838)  and 
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deduct  any  profits  which  they  may  have  made  under  the  said 
last  mentioned  contract  fix)m  whatever  amount  may  be  found 
due  them  under  the  said  contract  of  June  12." 

On  the  &ce  of  the  act^  three  things  are  very  apparent:  1st. 
That  Congress  had  no  intention  of  ratifying  the  pretended  con- 
tract of  the  claimants  with  Page,  without  reserve  or  qualifica- 
tion, as  is  so  confidently  urged  on  their  behalf;  but,  treating  it 
expressly  as  an  ^'alleged"  contract,  referred  it  to  the  accounting 
officers  to  determine  what  was,  upon  the  whole  matter,  the  lia- 
bility of  the  government.  2d.  That  they  meant  this  deci^n 
to  be  made  according  to  the  piinciples  of  equity  and  justice, 
as  contradistinguished  fix>m  the  strict  technical  rule  of  law;  or, 
what  is  the  same  thing  in  other  words,  they  invested  the  ac- 
counting officers  in  the  premises  with  that  large  discretion  which 
juries  have  always  been  allowed  to  exercise  in  actions, sound- 
ing in  damages,  even  when  they  arise  ex  contractu,  3d.  They 
not  only  meant  that  those  officers  should  be  governed  by 
Ae  general  rules  of  equity  and  discretion  which  govern  the 
estimation  of  damages  in  ordinary  cases,  so  as  to  adjust  them 
as  precisely  as  possible  to  the  nature  and  degree  of  the  injury 
done  to  the  party  complaining,  and  to  give  him  a  complete  in- 
deinnity  or  restitutio  in  inteffrumy  and  nothing  more;  but  they 
took  pains  to  preclude  all  doubt,  by  expressly  directing  that 
the  contracts  of  the  12th  and  the  27th  of  June  should  be  con- 
sidered together  as  one  transaction;  and  that,  so  far  as  they 
might  fairly  be  considered  as  one,  whatever  loss  was  pretended 
on  the  first,  should  be  compensated  by  the  gain  on  the  last.  I 
shall  presently  point  out  the  qualification  with  which  this  re- 
mark is  to  be  received  and  applied.  But  in  the  mean  time  I 
would  observe  upon  the  claim,  as  it  is  stated  by  the  Comp- 
troller, that  it  is,  on  the  showing  of  the  complainants  them* 
selves,  an  unconscionable  one,  and  such  as,  were  there  no  legal 
objection  to  it,  (as  there  are  several,)  would  not  be  enfi)rced  by 
a  jury,  nor  aided  by  a  court  of  equity.  The  case  is  this:  gov- 
ernment, by  its  agent,  admitting  what  is  not  so,  for  the  sake 
of  the  argument,  contracted,  with  a  view  to  the  fulfilment  of  a 
great  public  duty,  (the  removal  of  a  whole  tribe  of  Indians,) 
that  provisions  should  be  furnished  for  their  comfortable  trans- 
portation.   Just  six  days  after  this  contract— made  to  do  what 
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it  is  confessed,  nay  urged  and  insisted  on  by  the  claimants 
themselves,  would  require  a  considerable  period  of  time,  and 
many  successive  supplies  of  provisions,  &c.,  to  accomplish^ 
and  before  any  important  preparations  (supposing  them  not 
already  made)  could  have  been  set  on  foot,  even  for  a  partial 
performance  on  the  part  of  the  contractors^— the  government, 
moved  by  considerations  both  of  mercy  and  policy,  determined 
to  change  their  plans  so  as  to  render  th^  more  acceptable  to 
the  unfortunate  people  who  were  about  to  be  sent  away  from 
their  homes.  The  consequence  of  this  change  of  plan— thus 
reasonable,  just,  and  necessary  in  itself,  and  having  everything 
to  recommend  it  to  the  approbation  of  all  good  men — was,  that 
the  services  of  the  contractors,  to  the  extent  they  allege  to  have 
been  at  first  in  contemplation,  were  no  longer  needed.  The 
contractors  had  immediate  notice  of  the  unavoidable  change 
of  policy.  Now,  is  it  consistent  with  equity  and  good  con- 
science, that,  without  any  allegation  of  actual  loss,  these  claim- 
ants should  demand  at  the  hands  of  the  government  all  they 
would  have  received,  had  the  original  design  been  accomplish- 
ed, and  be  paid  not  only  their  possible  gains  on  what  they 
might  have  furnished,  but  the  full  value  of  every  thing  they 
did  not  furnish?  On  the  contrary,  I  am  quite  clear  that  there 
never  were  circumstances  which  better  entitled  a  defendant  to 
the  indulgent  consideration  of  his  judges.  Even  in  a  court  of 
law,  in  a  case  so  circumstanced,  a  plaintiff  would  not  be  allowed 
more  than  indemnity.  It  is  full  as  strong  as  the  old  leading 
one  of  Jones  w.  Morgan,  reported  in  Keble,569,  and  Lev.  Ill, 
of  an  agreement  to  pay  for  a  horse,  a  barley-corn,  a  nail — doub- 
ling on  each  successive  nail,  so  that,  there  being  thirty-two,  it 
came,  in  all,  to  five  hundred  quarters.  The  court  directed 
the  jury  to  give  as  damages  the  value  of  the  horse:  they  did 
so,  and  it  was  held  good,  and  has  been  received  as  law  ever 
since,  in  the  assessment  of  damages  by  juries  in  cases  recom- 
mended to  their  favor  by  peculiar  circumstances.  This,  too, 
was  not  a  mere  executory  contract.  As  to  the  idea  referred  to 
by  the  Comptroller,  that  the  claimants  are  to  be  paid  for  all 
the  beef  and  corn  they  might  have  furnished,  under  their  pre- 
tended.  contract  with  Captain  Page,  without  being  charged 
with  the  value  of  them,  it  is  of  course  tpo  extravagant  to  be 
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entertained.  Were  the  government,  after  having  settled  this 
account^  to  institute  an  action  for  these  objects^  it  might  well 
be  refniuded  by  the  courts  that  it  had  made  a  voluntary  pay- 
ment of  what  was  not  due,  with  the  remedy  in  its  own  hands, 
and  would  have  no  right  to  count  on  their  aid  in  relieving 
itself  from  the  effects  of  its  own  negligence  by  circuity  of  action. 
After  looking  into  the  facts  of  this  case^  as  far  as  I  could 
gather  them  from  a  statement  of  the  Comptroller  and  the  two 
papers  addressed  to  him  by  the  Second  Auditor,  I  have  no 
doubt — 1st.  That  Captain  Page  had  no  authority  whatever  to 
bind  the  government  beyond  the  amount  necessary  for  furnish* 
ing  6;Q00  Indians  with  provisions  during  the  probable  period 
of  the  journey,  and  that  thens  can  be  no  obligations  upon  it,  in 
justice  or  equity,  to  indemnify  the  claimant  for  any  amount  of 
provisions,  &c.,  beyond  what  might  be  necessary  for  that  pur- 
pose. 2d.  That,  consequently,  there  is  no  ground  to  pretend 
that  government  is  estopped,  by  the  deposition  of  Captain 
Page,  to  show  what  the  contract  really  was,  but  may  resort  to 
any  other  evidence;  especially,  as  the  number  of  Indians  to 
emigrate  being  left  altogether  indefinite  in  the  contract  itself, 
it  was  a  case  of  latent  ambiguity;  and  parol  evidence  would 
have  been  admissible  between  individuals  a  fortiori  in  a  case 
which,  for  various  reasons,  does  not  fell  within  the  scope  of  a 
rule  of  evidence  founded  on  motives  of  general  policy— ^ing 
that  5f  a  government  not  subject  to  jurisdiction,  consenting  ex 
gratia  to  pay  a  claim  if  established  on  equitable  princijdes. 
As  to  the  pretended  ratification  of  the  superintendent,  it  would 
.  be  liable,  if  it  had  exceeded  his  instructions,  to  the  same  rad- 
ical objection  of  want  of  authority;  but,  in  truth,  it  cannot, 
by  any  fair  interpretation,  be  extended  beyond  the  limits  which 
he  had  himself  so  positively  fixed,  and  to  which,  of  c-ourse,  he 
must  be  intended  to  have  referred.  It  would  be  a  captious 
and  injurious  construction  of  a  mere  general  approval  to  stretch 
it  further.  3d.  That  the  contractors  are,  for  the  breach  or  re- 
cision  of  that  contract,  entitled,  in  strict  law,  to  the  difference 
between  the  contract  price  of  the  provisions  they  were  bound 
to  furnish  to  6,000  Indians,  and  the  actual  value  or  market 
price  of  them  in  the  country  where  they  were  to  be  supplied 
at  the  time  they  were  to  be  supplied.    But  it  is,  as  I  have 
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said,  a  nile  universally  applicable  to  all  actions  sounding  in 
damages,  that  juries  are  allowed  great  discretion  in  mitigating 
these,  even  when  they  spring  out  of  a  breach  of  contract,  so  as 
to  restrict  them  in  amount  to  a  fair  indemnity;  and  I  think, 
under  the  words  of  the  act  of  3d  March  last,  the  accounting 
officers  would  be  bound  to  call  for  proof  that  the  provisions 
were  actually  procured  to  be  furnished,  and  loss  on  them  ac 
tually  sustained,  before  they  could  make  any  allowance  what* 
ever  for  them. 

Supposing  them,  however,  satisfied  that  damages  were  in- 
curred by  the  claimants,  these  must  be  repaired,  so  far  as  they 
were  the  necessary  or  direct  and  natural  consequences  of  the 
breach  of  contract,  but  no  distant  or  collateral  ones  merely.  At 
least,  this  would  be  the  conclusion  oi  law,  were  it  not  for,  4th, 
the  act  of  3d  March,  which  is  a  positive  enactment,  specially 
applicable  to  the  case,  and,  so  far  as  it  alters  the  common  rule 
upon  the  subject  of  damages  for  breach  of  an  executory  con- 
tract, supersedes  that  rule,  and  must  govern  the  department. 
Then  the  question  is,  how  far  does  it  modify  the  rule,  or  does 
it  modify  it  at  all?  The  Comptroller  applies  the  statute  lite- 
rally; but  if  the  literal  construction  be  unreasonable^  and,  above 
all,  if  it  work  injustice,  the  words  must  be  taken  with  equity, 
or  rather  with  a  particular  reference  to  the  true  subject-matter. 
Congress  evidently  meant  that  the  second  contract  should,  so 
&r  as  it  was  identical  with  the  first,  stand  in  the  place  of  the 
first;  and  if  the  damages  sustained  under  the  first  were  com- 
pensated by  the  gains  under  the  second,  there  should  be  no 
allowance  made  on  account  of  the  breach  of  the  first.  Con- 
gress evidently  intended,  also,  to  grant  some  relief,  if  any  were 
found  due  in  equity  and  justice.  If  the  contracts  were  for 
identically  the  same  amount  of  pro  visions,  &c.,  they  would,  ex- 
cepting, perhaps,  some  trifling  damage  sustained  during  the 
interval,  cancel  each  other.  If  the  first  were  for  a  greater 
amount  than  the  second,  the  latter  would  operate  as  satisfaction 
fro  tanto.  But,  from  the  statement  of  the  Second  Auditor^  it 
should  seem  that  the  supplies  furnished  under  the  second  con- 
tract were  double  those  admitted  as  necessary  under  the  first 
for  the  support  of  6,000  Indians  during  the  journey.    And  then 
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the  question  is,  are  the  accounting  officers  to  set  off  the  profits 
made  on  the  whole  of  the  last  contract^  against  the  daxnages 
alleged  to  have  been  sustained  by  breach  of  the  first?  Let 
us  state  it  more  strongly:  Suppose  the  first  contract  had  been 
for  furnishing  lOO^OOO  pounds  of  butchers'  meat,  at  10  cents, 
and,  in  consequence  of  the  breach,  this  butchers'  meat  haying 
been  actually  prepared,  had  been  sold  for  5  cents.  The  meas- 
ure of  damages,  in  strict  law,  and,  indeed,  in  such  a  case  in 
equity,  too,  ^^uld  be  just  the  difference  of  $100,000  multiplied 
by  10,  and  the  same  sum  multiplied  by  5 — i.  e.,  ^,000.  Con- 
gress orders  this  difference  to  be  adjusted  on  principles  of 
equity,  and  in  such  a  case  it  would  be  bound  to  pay  $5,000. 
But  the  government  having  made  a  new  contract  a  few  days 
after  the  rescission  of  the  first,  and  agreed  itself  to  become  the 
purchaser,  at  a  profit  to  the  contractor,  of  the  very  same  pro* 
visions,  to  the  same  amount,  orders  the  difference  supposed 
above  to  be  adjusted,  not  in  reference  to  the  market  price,  but 
to  the  price  it  has  itself  acttuiUy  paid;  and  if  that  price  be  equal, 
or  nearly  equal,  to  the  contract  price,  of  course  the  difference, 
and  the  damage  with  it,  disappears,  or  is  diminished  j^ro  ianto. 
In  the  case  of  equality  between  the  amounts  contracted  for  in 
the  two  transactions,  there  is  no  difficulty.  But  suppose  the 
fact  to  be,  (as  it  seeniis  it  is,)  th^t  the  second  contract  is  more 
extensive  than  the  first.  Put  the  case,  that^  instead  of  100,000^ 
it  was  for  1,000,000  pounds  butchers'  meat,  at  the  same,  10 
cents  a  pound,  (equal  to  $1 00,000,)  and  the  difference  between 
the  contract  price  and  the  market  price  is  again  5 — $50,000.  If 
the  accounting  officers  were,  under  this  statement,  to  deduct 
all  the  profits  on  the  last,  by  way  of  making  amends  for  the 
breach  of  the  first,  it  is  plain  that  the  claimants,  instead  of  be« 
ing  relieved  to  the  extent  of  their  damages,  ($5,000,)  would 
lose  that  sum,  and  $45,000  besides — that  is,  all  their  profits 
under  the  second  contract.  But  this  is  absurd.  Yet,  I  admit, 
the  words  are  very  strong  and  express  in  fiivor  of  it. 

The  construction  I  put  upon  the  act  makes  it  sensible  and 
just,  and  reconciles  it  with  the  view  which  the  Comptroller 
takes,  (and  which  1  fully  concur  in,)  with  regard  to  the  limits 
of  the  responsibility  incurred  by  the  government  under  the  first 
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contract.    Should  it,  however,  not  be  satis&ctory  to  you,  there 
in  no  remedy  but  in  a  declaratory  act  of  Congress. 
I  have  the  honor  to  be,  sir,  your  obedient,  servant, 

H.  S.  LEGARE. 
Hon.  John  C.  Spbnobb, 

Secreimy^f  War. 


FURTHER  EXPLANATION  OF  THE  MAISON  ROUGE  GRANT. 

OongreBB  has  given  to  the  LaocI  Office  authority,  and  has  prescribed  to  it  as  a 
duty,  to  treat  olaims  made  under  the  treaty  as  valid  up  to  the  extent  of  a  league 
square,  and  no  more. 

The  claim  to  all  beyond  a  league  square  is  unconfirmed,  and  stands,  in  every  re- 
speetf  as  if  the  act  of  Congress  had  not  been  passed,  except  that  the  fact,  that 
Congress  has  refused  to  acknowledge  it  further,  has  the  effect  to  raise  a  pre- 
sumption that  Congress,  by  a  partial  confirmation,  did  not  mean  to  admit  the 
justice  of  the  claim,  but  only  to  buy  its  peace;  and  that  the  executive  depart- 
ment must  regard  the  claim,  whatever  may  be  its  extent,  as  satisfied  by  the 
acceptance  of  a  league  square. 

Office  of  the  Attorney  General, 

December  22, 1841. 
Sir:  In  rej^y  to  the  inquiry  of  the  Commissioner  of  the  Gen- 
eral liand  Office,  as  to  the  true  construction  of  my  opinion  of 
(be  27th  ultimo,  I  have  the  honor  to  restate  it  more  at  length, 
and  more  explicitly.  I  conceive  that  Congress  did  not  mean 
to  confirm  the  claims  in  class  B,  under  the  acts  of  1807  and 
1816,  absolutely.  The  legislature,  for  reasons  satisfactory  to 
itself,  and  according  to  principles  which  I  had  the  honor  to 
develop  more  fully  in  a  recent  communication  to  you  on  the 
subject  of  the  Missouri  land  titles,  chose  to  acknowledge  those 
claims  only  stib  modo,  and  to  a  limited  extent.  Its  will  is 
OUR  LAW.  It  has  given  the  Land  Office  authority,  and  has 
prescribed  to  it  as  a  duty,  to  treat  each  and  every  claim  recom- 
mended for  confirmation  in  class  B  as  valid  up  to  the  extent 
of  a  league  square,  but  not  beyond.  The  claim  to  all  beyond 
a  league  square  is  unconfirmed,  and  stands,  in  every  respect, 
as  if  the  act  had  not  been  passed,  except  that  the  &ct,  that 
Congress  has  refused  to  acknowledge  it  further,  has  these  two 
effects:  1st,  to  raise  a  presumption  that  Congress,  by  a  partial 
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confirmation,  did  not  mean  to  admit  the  justice  of  the  claim, 
but  only  to  buy  its  peace;  2d9  that,  at  any  rate,  the  executive 
department  must  regard  the  claim,  whatever  may  be  its  ex- 
tent, as 'satisfied  by  the  acceptance  of  a  league  square.  Mr. 
Co^e  has  a  title  to  a  vast  extent  of  country,  it  appears;  to  the 
whole  of  which,  he  says,  it  is  as  just  and  valid  as  to  any  one 
league  of  it.  This  may  or  may  not  be  so;  but  it  is  certain  that 
to  the  Land  Office  the  whole  of  that  title,  whether  designated 
by  metes  and  bounds,  by  quantity,  or  as  black  acre  or  white 
acre,  is  good  only  for  a  league;  and  that  league  ought  not,  I 
think,  to  be  granted  without  it  distinctly  appearing  of  record 
that  the  claimant  representing  such  or  such  a  claim  for  so  many 
acres:,  or  of  such  a  description,  has  received  satisfaction  under 
the  law  of  1816,  which  the  Land  Office,  in  granting  him  a 
league  square,  is  carrying  into  effect — I  mean,  that  his  claim 
as  a  claim,  as  the  law  now  stands,  and  so  far  as  the  execu- 
tive department  is  concerned,  will  be  at  an  end,  and  that  he, 
or  his  assignees,  will  have  no  further  right  or  demand  to  make 
under  the  act  of  1816.  That  must  be  understood,  and  must 
be  recorded  for  the  information  of  all  concerned.  Of  course 
I  do  not  undertake  to  bind  Mr.  Coxe  not  to  seek  the  satis- 
fiiction  of  the  rest  of  his  demand,  whatever  it  may  be,  either 
in  law  or  equity,  from  Congress,  or  in  the  courts,  should  they, 
as  he  seems  to  imagine  they  will,  think  themselves  authorized 
to  give  the  redress  he  seeks.  But  the  executive  department 
can  recognise  his  whole  claim  as  only  for  a  league;  and,  having 
given  him  that,  must  treat  it  to  all  intents  and  purposes  as  sat- 
isfied and  settled. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE. 

Hon.  W.  Forward, 

Secretary  of  the  Treasury.  « 


VIOLATION  OF  NEUTRALITY  AND  ACT  OP  CONGRESS  OP  18ia 

The  building  of  two  schoonen  of  war  in  New  York  for  the  Mexican  govern- 
ment, and  being  about  to  be  furnished  with  guns  and  the  usual  military  equip- 
ment, is  clearly  within  the  3d  section  of  the  act  of  1818. 
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These  vessela  having  been  built  expressly  for  the  service  of  Mexico,  which  ta 
waging  war  againat  Texaa,  the  persons  are  liable  to  the  penalties  of  the  act, 
and  the  vessels  to  foifeitura. 

The  policy  of  this  country  is,  and  ever  has  been,  perfect  neutrality  and  non- 
iataderenoe  in  the  quarrela  of  other  nations. 

Office  of  thb  Attorney  General^ 

December  29, 18AI. 
Sir:  I  have  had  the  honor  to  receive  your  note  of  yesterday 
enclosing  a  letter  from  Mr.  Curtis,  collector  of  New  York,  on 
the  subject  of  two  vessels-of  war  biiilt  and  fitted  out  in  New 
York  foe  the  Mexican  service.  Assuming  the  facts  to  be  (as 
they  are  stated  by  Mr.  Curtis)  that  the  vessels  in  question  are 
two  schooners  of  war;  that  they  have  been  built  for  the  Mexican 
government,  and  that  they  are  about  to  be  furnished  with  guns 
and  the  usual  military  equipment,  I  have  no  hesitation  in  say- 
ing that  it  presents  a  case  clearly  within  the  act  of  1818,  not 
only  within  the  tenth  section  referred  to  by  that  gentleman, 
but  within  the  third  ^section.  By  the  eleventh  section,  the  col- 
lector is  authonxed  to  take  a  bond,  &c.,  where  he  sees  probable 
C3xise  to  suspect  that  a  vessel,  manifestly  built  for  warlike  pur- 
poses, is  intended  to  be  employed  by  the  owner  to  cruise  or 
commit  hostilities  upon  the  subjects,  citizens,  or  property  of 
any  nation,  or  of  any  colony,  district,  or  people,  with  which 
the  United  States  are  at  peace.  In  this  case,  it  is  not  probable 
merely,  but  certain,  that  the  vessets-of-war  in  question  are  des- 
•  lined  to  be  so  employed.  They  have  been  built,  it  seems, 
expiessly  for  the  aervice  of  Mexico,  a  power  actually  waging 
war  against  Texas,  which  is  a  country  not  only  falling  within 
the  very  comprehensive  words  of  the  enactment,  but  recog- 
nised as  an  independent  State  by  the  government  of  the  Uni- 
ted States. 

The  third  section  of  the  act  is  express:  ^'That  if  any  per- 
son shall,  within  the  limits  of  the  United  States,  fit  out  and 
arm,  or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out 
and  aimed,  or  shall  knowingly  be  concerned  in  the  furnishing, 
fitting  out,  or  arming  of  any  ship  or  vessel,  with  intent  that 
such  ship  or  vessel  shall  be  employed  in  the  service  of  any 
foreign  prince,  or  State,  &c.,  to  cruise,  ice,  (as  above,)  he 
shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  be 
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fined  not  more  than  $10,000  and  imprisoned  not  more  than 
three  years;  and  every  such  ship,  with  ber  tackle,  &c.,  together 
with  all  materials,  arms,  amronnition,  and  stores,  which  may 
have  been  procured  fcr  the  building  and  equipment  thereof, 
shall  be  forfeited." 

If  there  had  never  been  a  judicial  exposition  of  this  statute, 
I  should  think  it  too  clear  for  argument  that,  en  the  state  of 
ftcts  assumed  here,  the  case  falls  within  the  section  just  re* 
cited.  But  the  Supreme  Court  has  repeatedly,  and  in  one  in- 
stance with  particular  reference  to  the  act  of  1818,  kid  down 
principles  that  preclude  the  possibility  of  a  question  in  regard 
to  its  meaning.  I  refer  you  to  9  Cranch,  364,  the  Akria; 
and  4  Wheaton,  309,  the  EsireOa. 

The  reasoning  on  this  subject  ie  shortly  this:  The  poNcy  of 
this  country  is,  and  ever  has  been,  perfect  neutrality  and  non- 
interference in  the  quanels  of  others;  but,  by  the  law  of  na- 
tions that  neutrality  may,  in  the  matter  of  furnishing  military 
supplies,  be  preserved  by  two  opposite  systems,  viz: — either 
by  furnishing  both  parties  with  perfect  impartiaKty  or  by  fur- 
nishing  neither.  For  the  former  branch  of  the  ahemative,  it  h 
superfluous  to  cite  the  language  of  publicists,  which  is  express, 
and  is  doubtless  familiar  to  you.  If  you  sell  a  ship  of-war  to 
one  belligerant,  the  other  has  no  right  to  complain  so  long  as 
•you  offer  him  the  same  facility.  The  law  of  nations  allows 
him,  it  is  true,  to  confiscate  the  vessel  as  contraband  of  war 
if  he  take  her  on  the  high  seas;  but  he  has  no  ground  of 
quarrel  with  you  for  furnishing,  or  attempting  to  furnish  it. 
But,  with  a  Ml  knowledge  of  this  undoubted  right  of  nentials, 
this  country  has  seen  fit,  with  regard  to  ships  oltwar,  to  adopt 
the  other  branch  of  the  alternative— less  profitable  with  a  view 
to  commerce,  but  more  favorable  to  the  preservation  of  a  state 
of  really  pacific  feeling  within  her  borders — she  has  forbidden 
all  furnishing  of  them  under  severe  penalties.  The  memorable 
act  of  1794  consecrated  this  policy  at  an  early  period  of  our 
federal  history;  and  that  act  was  only  repealed  in  1818  to  give 
place  to  an  equally  decided  expression  of  the  legislative  will  to 
the  same  effect.  Whatever  may  be  thought  of  the  spirit  and 
policy  of  the  law,  its  scope  and  objects  are  too  clear  to  be  mis- 
understood ;  and  I  am  of  oinnion  that  the  case  slated  by  Mi:. 
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Curtis  &lls  luUy  wkhio  the  purview  ol  the  third  section.  But, 
I  repeat  it,  this  opinion  is  hypothetical.  1  assume  that  the  par- 
ties built  and  equipped  these  vessels  expressly  for  the  service 
of  Mexico,  knowing  her  to  be  a  belligerant;  and  I  presume  the 
intent  from  Che  fact. 

I  have  tiie  honor  to  be,  sir,  your  obedient  servants 

H.  S.  LEGARE. 
Hon.  Waltbr  Fouward, 

SeeneUuy  0/  the  7Vawury« 


VIOLATION  OP  NEUTRALITY  AND  ACT  OP  CONGRESS  OP  1818. 

The  foregoing  optnion  is  reconaiderad  on  the  statement  that  the  TeMels  mrere  not 
delivered,  nor  the  propertjr  changed,  within  our  jurisdiction;  but  were  sent  out 
of  port  under  control  of  our  ovn  citizens  unarmed,  and  that  every  possible 
precaution  has  been  taken  to  insure  pacific  conduct  upon  the  high  seas.  The 
doetrine  is  reaffirmedp  but  it  does  not  as  ftdlj  apply  to  the  case  now  presented 
as  w^  suppooed  from  the  first  statement  of  the  ease« 

Nevertheless,  althoogh  tlie  sale  is  made  abroad,  if  the  vessels  were  equipped  by 
American  citizens  within  the  United  States  for  belligerant  purposes,  and  for  a 
natioa  beHigerant  to  another  with  which  ours  is  at  peace,  knowing  the  pur. 
pos^  for  whic3i  they  are  to  be.  employed,  it  is  insisted  that  the  equipping  is 
repugnant  to  the  Uw  of  1618. 

AU  trading  with  a  belligerant  in  ships-of-war  already  equipped  for  service  is  repug- 
nant to  the  settled  policy  of  the  Untied  States,  and  to  the  solemn  declaration  of 
CongMSB  in  the  act  of  18 iS. 

For,  however  popular  opinion  may  have  changed  on  so  important  a  subject,  the 
act  of  1618,  like  that  of  1794,  was  intended  to  secure,  beyond  all  risk  of  viola- 
tion, the  neutral  «.nd  pacific  policy  which  they  consecrate  as  our  fundamental 
law. 

The  tidcing  of  a  bond  is  vecommended  in  this  case  under  the  10th  section  of  the 
act  of  Congress;  yet  all  equipping  within  our  jurisdiction  of  vessels  of  war 
for  a  belligerant,  by  an  American  citizen,  knowing  the  purposes  for  which 
they  are  to  be  employed,  is  unlawfuL 

Offiob  of  the  Attorney  General, 

January  8,  1842. 
Sir:  I  have  had  the  honor  to  receive  your  letter  of  this 
morning,  enclosing  one  from  Mr«  Curtis,  another  from  Mr. 
Hoffman,  and  some  of  the  correspondence  of  the  parties  con- 
cerned; and  submitting  again  for  my  consideration  the  case  of 
the  schooners  of  war  built  for  the  service  of  Mexico.  I  deepty 
legret  that  both  my  former  and  my  present  oiHnion  have  been 
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caHed  for  at  a  moment  when,  owing  to  rfiQ  extraordinary  preah 
sure  of  occupation  incident  to*  the  opening  of  the  Sufnreme 
Court,  in  which  I  have  a  heary  caletidar,  on  Monday  next,  1 
am  unable  to  give  to  the  sHbjecl  that  full  and  raatufe  con- 
sideration to  which  its  importance  undoubtedly  entitles  it.  1 
need  not,  1  am  sore,  remiBd  yon  of  the  circumstances  which 
have  hitherto  prevented  my  making  at  an  earher  peried  the 
necessary  preparation  for  aiguing  the  government  eases  befcre 
that  tribunal.  You  will,,  therefore,  appreciate  the  disadvantages 
under  which  I  now  comply  with  your  request  as  to  the  mat- 
ter in  hand. 

The  statement  of  facts  presented^  to  me  in  the  papers*  before 
me  is  essentially  different  from  the  Case  in  which  my  first 
opinion  was  bottomed.  The  letter  of  Mr.  Curtis^  formerly 
transmitted  to  me,  having  no  reference  to  the  possibility  of  an 
application  of  the  3d  ^ectiouof  the  statute  of  1818,.  was  very 
brief  and  general;  accordingly,,  as  I  stated  to  you  in  my  fornaer 
letter  on  this  subject,  I  spoke  hypotheticatiy.  I  supposed  the 
vessels  in  (Question  to  have  been  built  and  equipped  for  war, 
expressly  for  the  Mexican  service,,  and  to  have  been  delivered, 
or  to  he  about  to  be  placed  nnder  the  control  of  that  gorem- 
ment  in  the  harbor  of  New  York.  .  I  cannot  bring  myself  to 
doubt  that  anch  a  case  would  fall  within  the  purview  of  the 
statute;  and,  lest  any  thing  that  may  be  said  or  done  on  this 
occasion  may  be  drawn  into  precedent  the  other  way,  I  repeal 
that,  in  my  opinion,  the  plain  scope  and  objeol  of  the  law  is  to 
prevent  all  equipping  of  vessels  of  wwr  in  our  ports  for  a  foreign 
power  actuaHy  engaged  in  hostilities  with  a  nation  with  which 
the  United  States  are  at  peace,  wherever  the  property  is 
changed,  and  the  control  of  the  vessel  given  to  the  beNigerant. 
The  case  is  (as  Judge  Johnson  said  in  that  of  the  Bello  Cor- 
runes,  6  Wheat.)  not  without  difficulties,  certainly^  aixl  it  is  a 
new  one.  No  judicial  decision  precisely  upon  the  point  has 
ever  boen  made.  The  case  of  the  United  States  vs.  QuiiKy^ 
(6  Pet.)  went  off  on  the  purpose  for  which  the  privateer  was 
equipped.  When,  in  my  former  letter  to  you,  I  referred  to  the 
case  of  the  Alerta,  (9  Cranch)  and  the  EstrvQa^  (4  Wheaton)  i 
confined  my  remarks  to  the  principles  laid  down  in  them.  Mr. 
Hoffaiau  supposes  I  cited  them  as  precedents.    Not  so.    I 
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vouched  th^n  for  doctrine;  and  I  have  no  doubt  that  the 
reafioning  of  the  court  le^ds  inevitably  to  the  conchision  to 
which  I  have  been  brought  by  it. 

The  United  States,  says  Livingston,  J.,  in  delivering  its 
judgment,  (p.  369,)  instead  of  opening  their  ports  to  all  the 
contending  parties,  when  at  peace  themselves,  (as  may  be  done 
when  not  prevented  by  antecedent  treaties,)  have  always 
though  it  the  wisest  and  safest  course  to  interdict  them  all 
from  fitting  out  or  furnishing  vessels  of  war  within  their  limits; 
and  to  punish  those  who  may  contribute  to  such  equipments. 
To  enforce  a  general  and.  strict  observance  of  this  neutrality^ 
on  the  part  of  our  own  citizens,  and  of  others  who  reside 
aunong  us,  a  law  passed  as  early  as  1794,  making  it  penal  for 
any  one  within  the  jurisdiction  of  the  United  States  to  enlist^ 
&c.  The  same  doctrine  has  been  held  in  the  case  of  the 
Alertaj  (9  Cranch,  365.)  ^^A  neutral  nation,"  said  Washing- 
ton, J.,  ^^may,  if  so  disposed,  without  a  breach  of  her  neutral 
character,  grant  permission  to  botli  bolligerants  to  equip  their 
vessels-of-war  within  her  territories.  But  without  such  per- 
mission the  subjects  of  such  belligerant  powers  have  no  right 
toequip  vessels-of  war,  or  to  increase  or  augment  their  force, 
either  with  arms  or  with  men,  within  the  territory  of  such 
neutral  nation.  Such  unauthorized  acts  violate  her  sovereign- 
ty and  her  rights  as  a  neutral.  All  captures  made  by  means 
of  such  equipments  are  illegal  in  relation  to  such  nation,  and 
it  is  competent  for  her  courts  to  punish  the  offenders;  and  in 
case  the  prizes  taken  by  her  are  brought  i?tfra  presidiay  to 
order  them  to  be  restored.  These  principles  are  believed  to  be 
fully  warranted  by  the  general  law  of  nations,  by  the  decisions 
of  the  court  of  this  country,  and  by  the  laws  of  the  United 
States,  <kc,"  The  same  learned  judge  then  enlarges  upon  the 
provisions  of  the  act  of  1794,  and  continues  as  follows:  <<Thus, 
if  there  were  any  doubt  as  to  the  rule  of  the  law  of  nations 
upon  this  subject,  the  illegality  of  equipping  a  foreign  vessel-of- 
war  within  the  territory  of  the  United  States  is  declared  by 
the  above  law.  This  law  was  solemnly  re  enacted  in  1818; 
and  not  only  so,  but  several  important  provisions  were  added 
to  it.  The  very  sections  (10  and  11)  relied  on  by  Mr.  Hoff- 
man, are  among  those  additions.     To  argue,  therefore,  from 
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tliose  supplementary  sections^  as  to  the  meaoiog  of  other  parts 
cf  the  statute^  which  existed  twenty  four  years  before  them,  is 
a  logical  anachronism.  The  truth  is  that  the  mischieft  eon- 
templated  in  those  sections  were  altogether  diflferent  firom  those 
intended  to  be  prevented  by  the  preTious  ones.  The  act  of 
1794  was  passed  under  an  actual  and  oppiessive  experience  of 
the  degree  to  which  the  neutral  feeling  and  policy  of  the  conn* 
try  were  endangered  by  permitting  foreigners  lo  build  and 
equip  vessels,  and  even  to  augment  their  naval  force,  in  our 
harbors.  I  say,  even  to  augment,  because  Mr.  Hoffinan  seems 
to  suppose  that  to  increase  an  existing  force  is  a  greater  offence 
against  neutral  duties  than  to  create  one  anew,  as  if  mimu  cen^ 
Hnel  majusy  and  not  vice  versa.  It  is  true,  the  French  pii* 
vateers  who  gave  so  much  trouble  to  the  government  in  1793 
were,  in  general,  built  abroad;  their  commanders  only  claimed 
to  enlarge  their  means  of  anno3raiice  in  our  ports;  but  even 
this  was  felt  to  be  a  political  mischief  of  too  serious  a  character 
to  be  endured. 

But  in  1818  a  new  evil  had  sprung  up.  The  spirit  of  pri- 
vateering, excited  by  the  recent  war  with  England,  had  founds 
in  the  revolutions  and  civil  wars  of  South  America,  a  new  and 
attractive  theatre;  and  many  of  our  citizens  were  notoriously 
violating  their  duties  as  neutrals,  by  taking  part  in  those  con- 
tests. For  this  reason  it  was  i»ovided  that  wherever  a  cot* 
lector  saw  probable  cause  to  suspect  such  an  intention,  he  should 
be  authorized  to  exact  a  bond  that  they  would  keep  the  peace^ 
even  when  they  should  be  out. of  die  jurisdiction  of  their  own 
country.  But  this  part  of  the  statute  had  nothing  to  do  with 
Ae  first,  of  which  the  object  was  to  keep  the  peace  at  home 
and  to  preserve  that  strictly  neutral  feeling  that  has  character- 
ized all  our  political  conduct,  and  so  eminendy  contributed  to 
our  prosperity  as  a  people.  As  is  remarked  by  Johnson,  J.,  in 
delivering  judgment  in  the  case  of  the  jBe/fo  CWttines,  *^  national 
character  has  nothing  to  do  with  the  question  of  an  illegal  outfit 
in  our  ports,  which  is  equally  an  offence  against  our  sovereignty^ 
by  whomsoever  made  " 

As  to  the  idea  that,  because  the  words  of  the  10th  section 
are,  that  the  owners  and  consignees  of  every  armed  ship,  be- 
longing wholly  or  in  part  to  citizens  of  this  country,  shall  enter 
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into  bond  that  the  said  ship  or  vessel  shall  uot  be  employed  by 
such  owners  to  cruise  or  commit  hostilities,  &c.,  therefore  the 
3d  section  id  to  be  confined  in  the  same  way  to  hostilities  to 
be  committed  by  the  owners,  the  inadmissibility  of  such  a  con- 
struction is  thus  shown  finom  the  history  of  our  legislation  on 
this  subject.  But,  independendy  of  this,  the  common  rules  of 
interpretalion  would  lead  to  exactly  the  opposite  conclusion. 
The  omission  of  so  significant  a  qualification  in  the  3d  section 
could  not  have  been  accidental.  The  interpolation  of  it,  on 
mere  conjecture,  is  doing  the  grossest  violence  to  every  canon 
of  interpretatiou'and  to  the  plain  sense  of  words.  The  tenor 
of  that  section  is,  that  if  any  person  shall,  withiu  the  limits  of 
the  United  States,  fit  out,  and  arm,  d&c,  with  intent  that  such 
ship  or  vessel  shall  be  employed  (by  any  one,  not  by  the  own^ 
ers)  in  the  service  of  any  fi>Teign  prince,  *&c. 

It  is  impossible  ibr  words  to  be  more  comprehensive;  and 
putdi^  the  case,  as  I  supposed  it  to  be,  that  a  ship  confessed- 
ly built  and  equipped  for  war,  and  delivered  in  the  port  of  New 
York  to  the  agents  of  the  Mexican  government,  no  construc- 
tion could,  in  my  opinion,  be  put  upon  them  broad  and  loose 
enough  to  save  her  from  forfeiture.  Suppose  such  a  vessel, 
setting  sail  from  the  narrows,  should  capture  a  prize  ofi*  our 
coast;  would  it  be  possible  to  resist  the  claim  of  the  othor 
helligerant  to  have  restitution,  if  that  prize  were  found  within 
bur  jurisdicdon  ?  Suppose  the  mechanics  who  built  and  de- 
livered her,  not  being  paid,  should  libel  her  in  an  action  for 
the  price;  would  their  suit  be  entertained  when  every  word  of 
their  declaration  or  their  libel  would  be  a  confession  of  tres- 
pass against  a  law  of  their  own  country  ?  The  statute  pun- 
ishing every  one  **  knowingly  "  concerned  in  fitting  out  such 
a  Vessel,  could  the  court  hold  him  guiltless  who  alone  fitted 
her  out,  and  placed  her  in  the  hands  of  a  belligerant,  within 
our  waters,  a^  an  instrument  of  aggression  against  one  of  our 
friends?  But  it  is  said  that  a  distinction  is  made  between 
military  and  commercial  purposes,  and  that  our  laws  permit 
our  people  to  sell,  though  not  to  furnish,  with  a  view  to  take  a 
part  in  the  war.  I  answers-first,  that,  whatever  may  be  the 
general  law  of  nations  on  this  subject,  the  Supreme  Court,  in 
ttie  case  of  the  EsireUa,  declare  that  the  statute  of  1818  has 
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gone  further  than  the  law  of  nations^  and  prohibited  all  equip* 
pi^  of  foreign  beUigeranl  vessels  in  our  ports;  second,  that, 
if  the  equipping  is  unlawful,  every  contract  founded  upon  it 
is  void,  and,  of  course,  a  sal«  of  a  ship  so  equipped.  But, 
third,  the  cases  in  our  books  that  take  the  distinction  referred 
to,  turn  on  the  uncertain  character  of  the  vessel  itself.  Thus, 
in  the  case  of  the  Alfred^  (3  Dall.,)  the  vessel  had  equipments 
suitable  for  war,  but  such  as  merchant  ships  often  carried. 
She  was  built  in  contemplation  of  war  between  England  aad 
the  United  States,  for  purposes  of  privateering — ^very  lawful 
purposes,  at  least  in  such  a  case.  She  was  afterwards  unarm- 
ed,  sold  to  a  French  citizen — a  private  individual  at  Charles- 
ton— and  taken  thence  to  the  West  Indies,  where,  for  the  first 
time,  she  was  equipped  for  war.  This  was  ruled  to  be  a  case 
not  within  any  prohibition,  either  by  statute  or  the  law  of  na- 
tions. But  this  case  was  not  the  one  on  which,  my  opinion 
was  given.  To  have  made  it  a  precedent,  she  ought  to  have 
been  an  acknowledged  man  of- war,  equipped  and  armed  for 
war— professedly  built  for,  and  transferred  to,  a  belligerant  gov* 
ernment — not  a  private  individual — in  a  port  of  the  United 
States.  Such  a  case,  however,  has  never  occurred;  and  I 
should,  indeed,  be  surprised  if  the  Supreme  Court  should  ever 
give  its  sanctioh,  with  or  without  a  fonnal  argument,  to  this 
pretended  right  ol'  a  citizen  of  the  United  States,  knowingly, 
to  make  a  valid  contract  of  building  and  equipment,  in  direct 
violation  of  a  statute  prohibiting  all  manner  of  equipment,  and 
even  atigmentaiion  of  a  belligerant  force. 

The  stress  to  be  laid  upon  the  equivocal  character  of  the 
vessel,  as  commercial  or  military,  will  appear  from  what  Sir 
William  Scott  says  in  3  Rob.,  331,  and  appendix,  note: 
"  Though  the  principle  of  considering  the  sale  of  ships^f  war 
to  the  enemy  as  contraband  is  strictly  held  by  the  decisions 
.of  the  court  of  appeals,  the  application  of  the  principle  has  been 
restricted  to  cases  in  which  no  doubt  existed  as  to  the  charac* 
ter  of  the  vessels,  or  the  purposes  for  which  they  were  sold." 
That  is  the  present  law  of  nations.  Now,  I  am  of  opinion 
that  precisely  the  same  distinction  obtains  in  our  statute  law 
mtUatis  mutandis.  I  have  no  doubt,  therefore,  that  the  equip- 
ping of  a  vessel  of-war  in  a  port  of  the  United  States  expressly 
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for  the  use  of  a  belligerant  State — if  she  be  delivered  >  or  at- 
tempted to  be  placed,  within  our  jurisdiction,  under  the  control 
of  the  agents  of  such  State-r-i,s  an  offence  against  the  law  of 
1818,  in  all  knowingly  concerned  in  it. 

But  the  case  now  made  differs  from  the  one  supposed,  in 
these  material  circumstances — 1st.  The  vessel  is  not  delivered 
and  the  property  not  changed  withui  our  jurisdiction;  2d.  She 
is  sent  out  of  our  port  unarmed  and  unprepared  for  any  hostile 
aggression;  3d.  She  continues  under  the  control  of  our  own 
citizens^  and  every  possible  precaution  is  ■  taken  to  insure  her 
pacific  conduct  on  the  high  seas. 

In  short,  it  is  a  sale  of  a  vessel  abroad  by  citizens  of  the 
United  States  to  a  belligerant  power.  Does  such  a  case  Ml 
within  the  law?  Mr.  Hoffman's  observation,  that  the  general 
sense  of  the  community  is,  and  has  for  a  long  time  been,  the 
other  way,  is  certainly  entitled  to  seme  weight,  though  I  do 
not  believe  the  country  has  given  its  approbation  to  some  of 
the  proceedings  cited.  That  gentleman  also  broadly  intimates 
that  the  Supreme  Court,  in  deciding  the  case  of  the  United 
Stales  vs.  Jenning,  (6  Pet.,)  were  ready  to  rule  that  a  trade  in 
ships-of  war,  ready  equipped  for  battle,  to^a  belligerant  poorer, 
did  not  fall  within  the  purview  of  the  statute/ 

I  confess  this  somewhat  surprises  me,  but  it  does  not  con- 
vince me  that  words  so  plain,,  so  precise,  and  so  comprehensive, 
ought  to  receive  any  other  interpretation  than  that  which,  on 
the  first  reading,  of  them^  presents  itself  to  an  imbiased  mind. 
But  I  am  always  unwilling  to  set  up  a  speculative  opinion  of 
my  own  against  anything  like  settled  practice,  to  say  nothing 
of  a  judicial  or  quasi  judicial  authority.  I  will  not,  under 
such  circumstances,  in  a  case  invplving  such  highly  penal  con- 
sequences to  an  individual  of  whose  moral  innocence  I  have 
no  doubt,  advise  harsh  proceedings,  especially  where  the  com- 
mercial industry  of  the  country,  should  my  opinion  be  judi- 
cially overruled,  may  possibly  have  suffered  by  my  error. 
But.  while  I  would  recommend,  to  the  Executive  to  go  no  fur- 
ther on  this  occasion  than  to  take  the  bonds  required  by  the 
tenth  section,  I  do. not  concede  the  point.  On  the  contrary, 
a  state  of  general  war  might  soon  convince  us  of  the  necessity 
of  reconsidering  the  whole  subject;  and  I  confess  my  present 
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leaning  to  be,  that  all  equipping,  within  our  jurisdiction^  of 
vessels-of  war  for  a  belligerant,  by  an  American  citizen,  know- 
faig  tlie  purposes  for  which  they  are  lo  be  employed,  is  repug- 
nant to  the  law  of  1 818.  In  other  words,  that  all  trading  with 
a  belligerant  in  ships  of  war  ready  equipped  for  serrice  is  con- 
trary to  our  law  as  it  stands.  The  accompanying  prohibitions 
in  the  State  of  all  enlistments  in  the  United  States,  furnishes 
a  strong  ground  to  support  this  opinion.  Such  enlistments  (if 
voluntary)  are  no  more  against  the  law  of  nations  than  equip- 
ping arid  furnishing  ships;  yet  it  will  not  be  pretended  that 
any  attempt  to  enlist  an  American  citizen  within  our  borders, 
however  covert  or  cautious>  and  wherever  the  service  is  to  be 
rendered,  on  the  first  step  towards  it  taken,  is  not  utterly  pro- 
hibited by  the  act.  Another  grave  consideration  is  the  fiicility 
which  such  an  exception,  once  admitted,  would  furnish  for 
avoiding  the  whole  law  and  making  it  a  mere  nullity.  In 
fine,  however  popular  opinion  may  have  recently  changed  on 
so  important  a  subject,  this  act,  like  that  of  1794,  was  intended 
to  secure,  beyond  ail  risk  of  violation,  the  neutral  and  pacific 
policy  which  they  consecrate  as  our  fundamental  law.  The 
framers  of  both  acts  knew  perfectly  well  that  they  were  deny- 
ing to  our  citizens  rights  which  the  law  of  nations  allowed 
them  to  exercise,  in  good  faith,  for  commercial  purposes. 
They  knew  the  price  Ihey  were  paying  for  peace;  but  they 
were  willing  to  pay  it.  This  act  is  the  proof  of  it.  It  is  a  re- 
straint on  commerce-~it  may  be  a  severe  one.  With  that  I 
have  nothing  to  do.  As  the  organ  of  the  law,  I  am  bound  to 
declare  that  the  restraint  has,  in  my  opinion,  been  imposed  in 
the  case  first  stated,  and  is  not  clearly  inapplicable  even  to  that 
now  before  me;  but,  as  matter  of  sound  Executive  discretion, 
I  would  advise  that  the  bonds  be  taken  and  the  vessels  suf* 
fered  to  sail,  but  without  any  equipment  beyond  the  necessary 
means  of  defence,  and  with  all  ptocaution  against  the  possibility 
of  their  acting  offensively. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE, 

Hon.  Walter  Forward, 

Secretary  of  the  Treoiury. 
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PL6aS  before,  and  jurisdiction  op,  COtJRTS-MARTIAL. 

The  plea  of  mth^/bh  atquU,  ayerriDg  a  former  trial  and  acquittal  for  manslaughter 
in  the  supreme  court  of  a  State,  and  that  said  charge  was  sustained  only  by 
the  same  evidence  as  must  be  used  to  sustain  the  charge  for  yiolating  the 
eighty-eighth  article  of  the  Rules  and  Articles  of  Wari  is  not  a  bar  to  the 
proceedings  to  punish  unofficer-like  and  uogentlemanhke  conduct. 

Whether,  under  the  eighty-eighth  article  of  the  Rules  and  Articles  of  War^  the 
accused  can  be  brought  to  trial  before  the  court-martial  which,  two  years 
before,  had  issued  an  order  for  his  trial,  and  suspended  its  execution  under 
peculiar  circumstances,  guere. 

Offick  of  the  Attorney  Gknbral^ 
Februarif  lQyl642. 

Sir:  I  had  the  honor  to  receive  yesterday  your  letter  of  the 
8th  instant,  propounding  to  me  the  following  questions: 

<<  1.  Whether,  under  the  eighty-eighth  article  of  the  Rtiles 
and  Articles  of  War,  the  accused  can  be  brougjit  to  trial  before 
the  same  court-martial^  the  original  order  for  his  being  bK>oght 
to  trial  having  been  issued  Ap^ril  10, 1840,  less  than  two  years 
after  the  commission  of  the  offence,  that  order  never  having 
been  discharged,  but  its  execution  suspended? 

<'  2.  Whether  a  plea  in  bar  of  his  having  been  tried,  in  the 
supreme  court  of  Florida,  on  the  cbaige  of  msuislaughter,  sus-* 
tained  by  the  same  evidence  and  involving  the  same  Acts  as 
nkust  be  used  to  maintain  the  charge  befoje  the  oourt*martial, 
is  a  good  defence?" 

1.  To  begin  with  the  latter,  I  am  qnita  clear  the  plea  in  bv 
of  atdrefais  acqmU  is  not  good,^  the  offence,  which  is  the  sub* 
ject-matter  of  the  second  trial,  being  altogether  diff^nt  from 
manslaughter,  viz: — unofficer-like  or  ungeatleman-like  con* 
duct,  to  be  punished  according  to  the  eighty-third  article  of 
war. 

2.  The  other  question  presents  greater  difficulties.  From 
your  manner  of  stating  it,  I  infer  that  the  very  same  court- 
martial,  which  tried  the  ofiicer  the  first  time,  remains  in  exist* 
ence.  I  am  the  more  inclined  to  this  inference,  because  the 
general  rule  is  thatcourts*martial  continue  in  existence  till  they 
are  dissolved  by  the  same  authority  by  which  they  were  held 
or  constituted.  This  is  an  important  assumptiou  for  the  por- 
poses  of  this  opinion.    If  the  whole  tcial  were  now  to  begin 
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de  novoj  I  should  think  it  barred  by  lapse  of  time,  uade( 
the  eighty  eighth  article.  It  does  not  appear  to  me  that,  on 
the  fiicts  disclosed  in  the  papers  sent  to  me,  there  was  any 
such  manifest  impediment  as  is  contemplated  by  the  statute. 
So  far  from  it,  that  not  only  was  the  officer  all  the  time  amena* 
ble  to  the  jurisdiction,  but  he  was  actually  tried;  that  the 
court,  erred  in  their  judgment,  was  an  excellent  reason  for  or- 
dering that  judgment  to  be  reviewed  in  a  second  trial,  which 
was  not  done  at  the  time,  but  is  none  whatever  for  putting  the 
defendant  a  second  time  to  answer  de  novo.  The  difference 
between  a  new  trial  and  a  new  action,  in  reference  to  statute 
of  limitations,  is  familiar;  and  this  leads  to  an  important  ques- 
tion, which  is  to  be  decided  rather  by  the  course  of  practice  in 
the  WarOiBce  than  by  any  very  positive  rule  of  the  law  that  I 
know  of  upon  the  subject.  What  is  it  competent  for  you  to 
do  after  General  Macomb's  order  of  May  22, 1840?  That  in- 
volves,  in  the  first  place,  the  inquiiy,  What  was  the  effect  of 
that  order?  It  disapproved,  and  in.  my  opinion,  as  I  have 
said,  very  properly  disapproved,  the  judgment  of  the  court  on 
the  second  plea  in  bar — considered  as  a  plea  to  the  jurisdiction 
of  a  court-martial,  under; any  circumstances  and  to  any  extent, 
over  an  offence  which  happens,  at  the  same  time,  to  incur  a  pen- 
alty under  the  common  penal  law  and  to  disgrace  an  officer. 
Had  the  pl^a  been  only  dilatory,  it  might  have  presented  more 
difficulty;  especially  had  the  officer  charged  been  in  custody  of 
the  common-law  court,  which,  it  seems,  he  was  not.  But  the 
case  is  very  different;  here  the  plea  was  peremptory  and  per* 
petual,  and  ou^ht,  in  my  opinion,  to  have  been  overruled— the 
military  offence  charged  being  a  different  one  and  inducing  dif* 
ferent  penalties  from  manslaughter — (for  I  confine  the  compe- 
tency of  the  court  to  the  inflicting  of  a  mere  miUtary  penalty— 
that  is,  dismission,  reprimand,  &c.) 

But,  in  hoXj  General  MaQomb  did  order  the  court  to  revise 
its  sentence,  and  tlie  sentence,  for  nearly  two  years,  has  not 
been  revised.  Common-law  courts  have  their  rules  of  practice, 
which  settle  what  is  to  be  done  in  cases  of  appeal  not  prose- 
cuted. I  am  not  aware  of  the  practice^  in  this  particular,  of 
courts-martial.  Form^ly,  in  England,  (previous  to  1760,)  a 
general  commanding  in  chief,  says  McArthur,  <'  was  empow* 
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ered  to  order  the  revisal  of  any  sentence  by  a  court  martial  as 
he  pleased,  and,  on  that  pretence,  to  keep  in  confinement  a 
man  who  had  been  acquitted  upon  a  fidr  trial."  That  is 
altered  now,  and  the  rule  more  agreeable  to  justice  and  the 
analogies  of  the  law  is,  that  no  sentence  given  by  any  court- 
martial,  and  signed  by  the  president  thereof,  shall  be  liable 
to  be  revised  more  than  once.  Mow,  my  difficulty  is,  whether^ 
General  Macomb  having  omitted  to  order  a  revisal,  it  is  com- 
petent for  bis  successor  to  do  it  after  the  lapse  of  nearly  two 
years. 

I  do  not  undertake  to  give  a  very  positive  opinion  on  this 
point,  but  I  strongly  incline  to  think  it  too  late  to  order  new 
proceedings,  even  if  the  same  court  be  still  in  existence;  for, 
otherwise  it  is  clearly  too  late.  However,  the  precedents  are 
more  within  your  reach  than  mine;  and  nothing  is  more  prob- 
able than  that  you  may  find,  on  looking  into  them,  that  they 
have  settled  the  practice  the  other  way. 

I  have  the  honor  to  be,  sir,  your  obedient  servant, 

H.  S.  LEGARE, 

Hon.  John  C.  Spencer,, 
Secretary  of  War. 
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ACADEMY,  MILITARY. 

1.  No  penoB  hM  th«  right  to  oDter  the  Umifai  of  the  poit  at  Weet  Point,  not 
evon  to  visit  the  poit  ofBoe  there,  unleM  epedsmy  authorized  by  the  laws  of 
the  United  Steteiw  or  by  eome  officer  bming  Attthority  to  grant  permission^ 
Cozsten^g  case,  S68. 

8.  PecBOQs  in  mil  life.  Maiding  permanently  or  temporarily  at  the  poet,  <Mr  oe- 
casionally  resorting  to  the  hotel,  may  be  prevented  by  the  superintendent  of 
the  academy  from  interrupting  its  discipline,  or  obstrocting  in  any  way  the 
performance  of  the  duties  assigned  by  law  to  the  officers  and  cadets.    Ibid. 

3.  The  commandant  of  the  post  may  order  from  it  any  person  not  attached  to  it 

by  law,  whoee  presence  is,  in  his  jodgment,  injurioas  to  the  interests  of  the 
acaden^;  end  he  oiay  be  lawfully  removed  by  foroe.    Ibid. 

4.  When,  however,  the  United  States  have  leesed  a  dsreUii:«-houae  within  the 

poet  heleng^ng  lo  them,  to  an  individual,  they  have  no  greater  right  than  en  ' 
individual  wowdd  have  in  reepeet  to  the  leaae.    lind. 
ACCOUNTS  AND  ACCOUNTING  OFFIOBI18. 

1.  Where  there  is  a  conflict  of  claims  between  an  executor  and  hie  assignees  for 

an  award  of  moneys  by  the  Third  Auditor  to  the  decedent,  the  treasury 
officers  shonM  pay  the  same  to  the-exeoolor,  who  is  the  legal  repreeeniative. 
Case  cf  txeeuton  ofSUks,  39. 

2.  Where  assignments  in  doe  form  are  presented)  and  no  objection  is  made  to  the 

right  of  the  assignee,  it  may  be  paid  to  him.    Ibid, 

3.  Accounts  once  dosed  and  settled,  under  the  eircomstanees  of  the  present 

case,  cannot  be  opened,  exeept  on  the  principles  governing  courts  ef  equity 
in  opening  decrees.    Advice,  140. 

4.  The  accounts  of  marshals  certified  by  the  -eoort,  or  one  ef  the  judges  thereof 

ae  provided  in  the  fourth  seotion  of  the  act  of  May  8,  1792,  era  conclusive 
upon  the  accounting  officers  of  the  treasury,  except  in  eases  where  charges 
shall  be  allowed  by  the  court  or  judge  for  a  eervice  or  purpose  not  mentioned 
in  the  acts  of  Congress,  and  where  a  greater  sum  shall  be  allowed  than  that 
fixed  by  law.    Advice,  316. 

^.  The  account  of  the  marshal  of  the  District  of  Columbia,  for  extra  allowanees 
to  government  witnesses  on  the  trial  for  the  burning  of  the  treasury  build- 
ings, made  by  the  circuit  court,  and  certified,  cannot  be  legally  peid,  not> 
withstanding  the  certificate,  for  the  reason  that  no  act  of  Congress  authorizes 
peyment  of  charges  for  such  a  purpose.     Advice y  818. 

^  The  accounting  officers  oif  the  treesury  may  allow  an  account,  if  it  be  a  just 
one,  of  Charlee  J.  Ingersoll,  district  attorn^  of  the  eastern  district  of  Penn- 
sylvania,  notwithstanding  his  having  been  sued  by  the  United  Sutes  for 
various  bonds  placed  in  his  hands  for  collection,  for  moneys  received  there- 
on, and  for  other  moneys,  (bis 'account  not  havmg  been  set  off  in  the  suit,) 
and  a  judgment  recovered  by  the  United  States  against  him  for  ^8,^976  78, 
the  same  as  if  it  were  presented  prior  to  the  inrtittttion  of  that  euit,  as  the 
said  aooount  was  a  matter  eeparete  and  distinct  from  the  subjectHnatter  of 
48 
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the  suit,  and  a  aet-off  not  having  been  requited  to  be  made.  IngtnotpM 
case,  345. 

7.  Where  one  of  two  or  more  contractora  for  tranaportiiig  the  United  States  mafl 

shall  have  been  guilty  of  a  violation  of  the  twenty-eighth  section  of  the  ad 
of  the  8d  July,  1836,  changing  the  organization  of  the  Post  Office  Depart* 
ment  and  providing  more  efiectually  for  the  settlement  of  the  accoonts 
thereof,  the  Postmaster  General  may  annul  the  contract  and  relet  the  ronle 
according  to  law.    Advice,  436. 

8.  It  is  inexpedient  for  accounting  officers  in  any  case,  unless  thereunto  spedaDy 

directed  by  act  of  Congress,  to  re-adjudicate  upon  the  items  of  an  accoont 
once  considered  and  settled  in  their  offices.    MeCalla*8  etuCt  461. 

9.  If  the  practice  be  allowed,  the  experiment  will  be  made  upon  every  change  of 

accounting  officers,  by  persevering  claimants  who  may  imagine  themselves 
entitled  to  more  than  they  have  been  allowed,  to  procure  a  recoosideratioD 
and  revision  of  former  decisions;  and  the  same  would  be  likely  to  result  dia^ 
advantageously  to  the  government.     Ibid. 

10.  Accounting  officers  should  observe  the  principles  recognised  by  Congress  and 

the  courts  in  adjusting  accounts  for  army  supplies.     Thanuu^t  ease,  463. 

11.  Accounting  officers  should  observe  the  certificates  of  district  judges^  accom- 

panying accounts  of  district  attorneys  imd  marshals  for  services  rendered 
or  disbursements  made  by  them  in  the  regular  discharge  of  their  official 
duties.     WaddelPt  ease,  497. 

12.  Marshals  have  no  control  over  the  practice  of  the  courts,  nor  over  the  kind  of 

process  which  they  may  issue;  they  are  aimply  bound,  as  offices  of  the 
courts,  to  execute  the  process  issued  to  them.     Ibid. 

13.  In  a  matter  of  general  and  established  practice,  the  regular  taxation  of  the 

costs,  and  their  allowance  in  doe  form  by  district  judges,  are  binding  and 
conclusive  upon  the  accounting  officers.    Ibid. 

1 4.  Where  a  marshal  received,  in  doe  course  of  law,  processes  of  snnunSDs  and 

subpoena  for  the  same  witnesses,  (it  being  the  usual  mode  of  procuring  the 
attendance  of  witnesses  in  the  court  from  which  they  issued,)  and  aerved 
the  same  as  required,  he  is  entitled  to  his  fees  for  both  seivioes,  on  their 
being  allowed  and  certified  by  the  district  judge.    Ibid. 

15.  It  is  the  duty  of  accounting  officers  to  examine  and  pass  upon  all  the  items  of  an 

account  before  any  appeal  can  be  made  to  the  Proaident     0/ts's  ease,  600. 

16.  The  accounting  officers  may  allow  an  adequate  compensation  to  district  at- 

torneys, over  and  above  their  annual  salary  and  stated  fees,  for  services  ren- 
dered under  spedsl  instructions  to  discover  criminals,  and  the  evidence  of 
their  guilt.    Advice,  515. 

17.  Although  it  is  doubted  whether  an  account  which  has  been  finally  adjusted, 

settled,  and  closed,  ought  to  be  re-opened,  the  claim  in  behalf  of  William 
Otis,  late  collector  of  customs  at  Barnstable,  not  having  been  folly  settled* 
may  now  be  settled  without  violating  such  a  rule.     Advice^  621. 

18.  Where  an  act  of  Congress  directs  the  accounting  officers  to  recognise  a  par- 

ticular judicial  decision  in  the  settlement  of  accounts^  it  is  their  duty  to  do 
so,  and  to  conform  their  action  thereto.     Thomases  ease,  624. 

19.  Where  a  contractor  for  army  supplies  agreed  to  furnish  for  the  army,  upon 

the  requisition  of  the  commandant,  a  supply  of  provisions  for  six  months  in 
advance^  at  Detroit,  and  for  nine  months  at  Mackinac,  and  was  rsquired  by 
the  commanding  officer  to  deposite  more  rations  than  were  required  for  six 
months'  supply  of  the  troops  stationed  at  Detroit,  and  ten  per  centum  in 
addition  for  contingencies;  and  the  question  of  the  rate  of  compensalion 
for  the  excess  having  b^en  passed  upon  by  a  court,  and  the  matter  sent  to  the 
accounting  officers  to  be  adjusted  on  principles  of  justice  and  equity,  by  en 
act  of  Congress  requiring  them  to  recognise  the  judicial  decision-^DXcinsn, 
that  the  contractbr  must  be  held  to  supply  at  his  contract  price  the  anMmnt 
necessary  for  six  months'  supply  at  Detroit,  and  nine  months'  supply  at 
Mackinac,  and  ten  per  centum  besides  for  contingencies^  and  no  more,  and 
that  for  the  excess  he  shouU  be  allowed  the  fair  market  vafaM.    Ibid, 


Digitized  by  VjOOQIC 


INDEX.  765 

ACCOUNTS  AND  ACCOUNTING  OFFICERS  (Continued.) 

30.  Accounting  officers  cannot,  in  the  innumerable  caaee  in  which  Congress  di- 

rects specific  sums  to  be  paid  to  individaals,  examine  and  settle  previously 
existing  claims  and  credits  against  such  individuals.  Milnor  &  Thomp- 
mm*9  eases,  &33. 

31.  Accounting  officers  are  in  general  bound  by  the  allowances  and  certificates  of 

district  judges  in  relation  to  the  accounts  of  marshals  presented  for  adjust- 
ment. The  law  which  requires  the  judges  to  act  and  to  certify  their  action, 
makes  their  allowances  and  certificates  conclusive  upon  the  accounting  offi- 
cers in  all  cases  where  the  service  or  purpose  is  enumerated  in  the  act  of 
Congress,  and  the  sum  allowed  therefor,  is  not  exceeded  in  the  amount 
certified.     Advice,  536. 

22.  Where  it  is  the  settled  practice  of  the  court  to  procure  the  attendance  of  wit- 

neisses  by  the  service  both  of  the  process  of  summons  and  subposna,  and  an 
order  issues  to  the  manhal  to  summon  witnesses,  that  officer  is  entitled  to 
an  allowance  of  fifty  cents  for  performing  the  order,  and  the  stated  compen- 
sation for  serving  the  summons  and  subpcena.  He  cannot  disregard  the 
orders  or  process  issued  by  the  court,  even  though  they  are  superfiuousf  but 
must  execute  such  as  ahall  be  issued  to  him  in  the  ordinary  practice,  and 
for  which  he  is  entitled  to  the  prescribed  fees  at  the  hands  of  the  govern- 
ment   Ibid. 

23.  The  marshal  cannot  be  allowed  more  for  the  service  of  a  summons,  where  a 

subpoena  and  summons  shall  have  been  issued  to  him  to  obtain  the  attend- 
ance of  a  single  witness,  than  the  sum  prescribed  for  summoning  a  single 
witness.    Ibid. 

24.  The  taxation  of  the  court,  and  the  allowance  and  certificate  of  the  judge,  are 

conclusive  upon  the  accounting  officers  when  the  service  or  purpose  is  enu- 
merated in  the  act  of  Congress,  and  the  sum  allowed  therefor  is  conformable 
to  the  rate  of  compensation  therein  prescribed.  Ibid, 
25v  The  United  States  are  liable  to  clerka  of  circuit  courU  for  their  fees  properly 
chargeable  to  plaintiffs,  in  suits  in  which  the  United  States  are  plaintifis, 
imd  the  accounting  officers  may  allow  them,  even  though  marshals  may  have  , 
collected  them  of  defendants  and  have  not  paid  them  over.    Advice^  576. 

26.  The  accounting  officers  may  allow  the  district  attorney  of  the  District  of  Co- 

lumbia a  reasonable  compensation,  over  imd  above  his  salary  and  stated 
fees,  for  attending  en  the  part  of  the  United  States  upon  the  taking  certain 
depositions  in  said  district  in  a  case  depending  in  the  circuit  court  of  Mis- 
souri.   Advice,  699. 

27.  The  accounting  officers  may  allow  the  district  attorney  of  Vermont  his  ex- 

penses for  numerous  journeys  undertaken  and  performed  with  the  approba- 
tion of  the  Solicitor  of  the  Treasury,  for  the  purpose  of  securing  certain, 
payments  due  to  the  United  States,  and  for  superintending  the  sale  of  cer- 
tain real  estate.     Keiiogg's  case,  612. 

28.  The  accounting  officers  will  observe  that  under  the  act  making  appropriations* 

for  the  civil  and  diplomatic  expenses  of  the  government  for  the  year  ]811, 
district  attorneys,  clerks,  and  marshala  are  limited  in  their  charges  to  the 
rates  of  fees  prescribed  by  the  proviso.     HqffnavkS  case,  627. 

29.  The  accounting  officers  are  not  authorized  to  allow  interest  on  claims  for  los- 

ses occasioned  by  troops  in  the  service  of  the  United  States,  unless  the  same 
shall  be  provided  for  in  the  act  under  which  they  are  authorized  to  be  allow- 
ed and  paid.  Wood^s  case^  636. 
SO.  The  officers  of  the  Treasury  may  examine  into  the  facts  and  circumstances 
which  constitute  the  grounds  of  certain  Florida  claims,  in  order  to  determine 
whether  the  decisions  of  the  judges  are  just.     tbid. 

31.  The  law  has  conf(^rred  upon  the  Secretary  of  the  Treasury  in  such  cases  a 

jurisdiction  as  plenary  as  that  exercised  by  the  judges.    Ibid. 

32.  Accounts  for  services  rendered  and  expenses  incurred  of  the  nature  of  those 

specified  in  the  act  of  8d  March,  1841,  most  be  limited  to  the  rates  therein, 
prescribed.    Admee^  658. 
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33.  The  cohipensation  of  membere  and  officers  of  tho  Senate,  when  eertified  by 

the  President  thereof,  is  a  pnblic  account,  and  should  be  passed  as  such  by 
the  accounting  ofliceTS.    Dieki'na'  ea$e^  663. 

34.  In  passing  accounts  for  compensation  and  mileage  of  Senators,  the  accounting 

officers  should  respect  certificates  of  the  President  of  the  Senate,  as  thej  are 
conclusive  upon  the  matter  between  that  body  and  the  treasury.    Ihid. 

36.  The  amounting  officers  isre  not  authorized  to  allow  the  claims  of  the  Florida 
militia,  who  refused  to  render,  or  who,  after  being  mustered,  were  disbanded 
without  having  rendered  any  service.    Advice,  687. 

36.  The  accounting  officers  have  authority  to  reconsider  a  matter  that  had  passed 
from  the  executive  department  to  the  legislative,  under  and  pursuant  to  the 
act  of  March  3,  1841,  chapter  18,  section  3.  Case  of  CUmenU,  Bryan 
4-  Co.,  731. 

87.  They  are  directed  to  tottle  and  adjust  the  accounts  of  tiie  daimants  under  a 
contract  alleged  to  have  been  made  on  the  13th  June,  1836,  for  subsisting 
and  emigrating  the  Cherokee  Indians,  upon  principles  of  equity  and  justioet 
but,  in  settling  them,  the  cdntract  of  the  claimants  with  the  United  States  of 
the  27th  June,  1838,  must  be  taken  into  consideration.     Ihid* 

38.  There  are  no  obligations  resting  upon  the  government  to  indemnify  claimants 

for  an  amount  of  provisions  beyond  what  might  be  necessary  for  furnishing 
six  thousand  Indkns  during  the  probable  period  of  their  journey.    Ibid, 

39.  The  number  of  Indians  to  emigrate  being  left  indefinite  in  the  contract  itselft 

making  a  case  of  latent  ambiguity,  parol  evidence  is  adihissible  to  show 
what  ihe  contract  really  was.    Ibid^ 

40.  The  contractors  are  entitled,  in  strict  law,  to  the  difference  between  the  con* 

tract  price  of  the  provisions  they  were  bound  to  ftimish  and  the  actual  value 
or  market  price  of  them  in  the  country  where  they  were  to  be  supplied;  but, 
by  the  act  of  March  3,  1841,  the  accounting  officers  are  bound  to  call  for 
proof  that  the  provisions  were  actually  procured  to  be  ftirnished,  and  loas  on 
them  actually  sustained,  before  making  any  allowance  whatever.     Ih^d. 

41.  The  act  of  March  3,  1841,  which  is  a  positive  enactment  specially  applicable 

to  the  case,  so  ftir  alters  the  common  rule  upon  the  subject  of  damages  for 
breach  of  an  executory  contract,  as  to  supersede  that  rule,  and  must  govern 
the  department    Ibid. 
ACTIONS. 

1.  To  an  action  founded  on  a  pre-emption  claim,  purchase  without  notice  of  prior 

equities  is  a  valid  defence.     Advice,  91. 

2.  Where  an  action  was  commenced  and  prosecuted  to  judgment  against  Com- 

modore Elliott,  for  acts  done  in  the  performanc  of  his  official  duties — uxla, 
that  he  ought  to  be  indemnified.     EUiotfa  case,  306. 

3.  The  laws  of  the  United  States  do  not  prohibit  persons  enlisted  in  the  military 

service  of  the  United  States  from  bringing  actions  to  recover  damages*  in 
in  State  courts,  for  assaults  and  batteries  committed  on  them  by  non  com* 
missioned  officers  within  the  limits  of  a  fort.    Advice^  498. 

4.  There  is  no  provision  of  law  concerning  intercourse  with  the  Indian  trihea,  of 

conferring  jurisdiction  upon  courts,  which  can  enable  the  United  States  to 
maintain  a  civil  action  against  a  debtor  residing  in  the  Indian  country,  «p<m 
a  contract  or  indebtedness  created  in  the  States.     Advice,  514. 
ADMINISTRATORS. 

I.  Administrators  of  all  and  singular  the  goods,  chattels,  and  credits,  of  a  claim- 
ant are  <*legal  representatives"  within  the  act  to  provide  for  liquidating  and 
paying  dertain  claims  of  the  State  of  Virginia,  passed  5th  July,  1833.  Ad'- 
vice,  43. 

3.  The  orphans'  court  of  the  county  of  Washington  has  power  to  grant  letters  of 
administration  in  respect  to  assets  existing  in  the  county,  and  payments 
made  by  the  Treasury  Department,  to  an  administrator  thus  appointed,  are 
regular;  yet,  in  a  case  where  the  decedent  resided  in  Baltimore,  and  left  a 
will  appointing  an  executor  there,  and  letters  granting  aJatinistratioD  dt 
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ADMINISTRATORS  {Cmtinued.) 

bcnu  non  are  afterwards  granted  in  Maryland  upon  the  nme  estate,  the  let- 
ters issued  in  Washington  become  subordinate  to  them.  Case  of  AdminU^ 
tratcr  of  Viompaon,  89. 

3.  Administiators  ofthe  holders  of  military  bounty  land  warrants  are  not  entitled 

to  the  script  issued  thereon — the  script  being  of  the  nature  of  real  estate 
goes  to  the  heirs-at-law.     Advice,  382« 

4.  Where  Creek  reserrees  died  within  the  five  years  during  which  their  reserres 

were  to  be  withheld  from  sale,  and  the  lawful  administratars  sold  the  reserves, 
and  pa^d  over  the  proceeds  (less  the  expenses)  to  the  Indian  widows,  as  the 
heirs,  and  the  question  of  other  heirs  being  now  raised,  in  opposition  lo  the 
confirmation  of  the  sales  to  the  purchasers,  who  have  paid  the  consideration 
money  therefor  once  in  full — dkcidzd,  that  the  purchasers  are  entitled  to 
the  confirmations  which  they  ask,  and  should  not  be  required  to  pay  a  second 
time  any  portion  of  the  purchase  mony.     MeDougald'i  ease,  578. 

5.  The  President  of  the  United  States  may  properly  confirm  sales  of  Greek  res- 

ervations made  by  administrators  pursuant  to  the  orders  of  courts  having 
jurisdiction,  whether  the  distribution  of  the  proceeds  among  the  heirs  shall 
have  been  correctly  made  or  not;  provided  the  purchasers  shall  have  paid  in 
the  purchase  taoney  in  good  faith  to  the  administrators  or  legal  representa- 
tives.   Advice,  507. 

6.  But  where  purchasers  have  withheld  any  portion  of  the  purchase-money  on 

any  pretence,  or  the  administrators  themselves  were  the  purch^rs,and  have 
not  accounted  for  the  purchase-money,  sales  ought  not  to  be  confirmed.   Ibid, 

7.  The  son  and  administrator  of  a  person  for  whom  Congress  shall  have  ordered  a 

medal  to  be  stroek,  may  receive  it    Case  of  the  adminisiraior  ofNevilU,  640. 
ALIENS. 

1.  Aliens  are  entitled  to  claim  pre  emptions  under  the  acts  of  1830  and  1834, 

especially  where  the  local  law  authorizes  them  to  hold  and  convey  real  es- 
tate.    Admee,  90. 

2.  Alien  subjects  of  a  State,  with  whom  the  United  States  are  at  peace,  who  shall 

have  placed  themselves  under  our  laws,  are  entitled  to  protection ;  and  the 
Bxecutive  will  see  that  such  protection  lb  given.     Admee,  263. 

3.  But  where  aliens  shall  have  suffered  violence  from  citizens  of  the  United  States, 

they  can  be  protected  only  by  the  redress  to  be  afforded  in  the  courts,  and  the 
special  interposition  of  the  legislature.     Ibid, 

4.  The  State  courts  only  have  jurisdiction  of  the  criminal  offence  in  such  cases; 

the  circuit  court  of  the  United  States  of  a  civil  action,  where  the  oflEenders 
are  citizens.     Ibid. 

5.  Until  the  passage  of  an  act  by  Congress  authorizing  the  enlistment  of  aliena 

into  the  military  service  of  the  United  States,  such  enlistment^  must  be  re- 
garded invalid.     Advice,  671. 

ALLOWANCES. 

See  Claims,  Comfivsjltiov,  ahb  laTSBSiT. 

AMISTAD,  CASE  OF  THE. 

1.  The  schooner  Amiatad,  a  Spanish  veesel,  having  cleared  from  one  Spaniah 
port  bound  to  another,  wiUi  regular  papers  and  a  cargo  of  merchandise  and 
slaves;  and  whilst  at  aea,  being  subjected  to  the  con^  of  the  negroes  on 
board,  by  their  rising  upon  the  whites  and  killiifg  the  captain,  his  servant, 
and  two  of  his  seamen,  and  assuming  command  with  a  view  to  carry  the 
vessel  to  the  coast  of  Africa,  but  failing  in  that  object  through  the  contrivance 
of  two  white  Spaniards  who  run  her  near  to  the  coast  of  the  United  States, 
where  she  was  taken  by  a  vessel  of  the  United  States  and  sent  into  New 
London  for  examination  and  such  proceedings  as  the  law  of  nations  war- 
ranted and  required;  and  being  demanded,  with  the  negroes,  by  the  Span- 
ish minister,  under  the  ninth  article  of  the  treaty  of  October  37,  1795,  be- 
tween Spain  and  the  United  States — ^dkciosd,  that  the  case  is  within  said 
ninth  article  of  the  said  treaty,  and  that  the  vessel  and  cargo  be  restored  to 
the  owners,  as  iar  as  practicable^  entire.     Advice^  484. 
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AMI8TAD,  CASE  OP  TBE^Qmimued.) 

2.  The  expenses  incurred  on  account  of  the  negroes  taken  out  of  the  Amiatad 
cannot  be  defrayed  from  the  appropriation  of  the  3d  March,  1819,  in  the 
act  in  addition  to  the  acta  to  prohibit  the  slave  trade.     Advice,  510. 

8.  The  Spanish  schooner  Amistad  having  been  condemned  (not  for  any  breach 
of  the  laws  of  the  United  States,)  and  sold  by  order  of  the  district  court  of 
the  United  States  for  the  State  of  Connecticut,  and  the  purchaser  having 
applied  for  a  register— dxcid as,  that  he  is  not  entitled  to  a  register^  but 
that  documents  showing  the  order  of  sale,  its  execution  by  the  proper  offi^ 
cer  of  the  United  States,  and  the  purchase  and  tiUe  of  the  presoit  owner» 
ought  to  be  issued  to  him.    Advice,  606. 

APPOINTMENTS. 

1.  Appointments  of  navy  officers  to  higher  stations  in  the  same  snvioe,  fixing 

ante  dates  of  rank,  entitle  the  appointees  to  increased  pay  from  the  ante 
date  provided  they  were  in  the  performance  of  duties  compatible  with  the 
grade  to  which  their  promotion  elevated  them.     Advice,  124. 

2.  The  c^enate  cannot  originate  an' appointment;  its  constitutional  action  is  con- 

fined to  a  simple  affirmation  or  rejection  of  the  President's  nominations;  and 
such  nominations  fail  whenever  it  disagrees  to  them.     Coxe*9  case,  188. 

3.  The  Senate  may  suggest  conditions  and  limitations  to  the  President,  but  can- 

not vary  those  submitted  by  him;  for  no  appointment  can  be  made,  except 
on  his  nomination,  agreed  to  without  qualification  or  alteration.     Ibid. 

4.  The  arrangements  for  the  exploring  expedition  being  at  the  discretion  of  the 

President,  he  may  appoint  and  employ  a  medical  assistant  thereto  without 
the  formality  of  an  examination  and  approval  by  the  board  of  surgeons. 
Advice,  289. 

5.  The  President  and  Senate,  by  nomination  and  confirmation,  may  correct  the 

date  of  military  appointments  even  after  as  great  a  lapse  of  time  as  that 
which  has  occurred  in  the  case  of  Captain  Twiggs.  Capi,  Twigg^s  aue, 
307. 

6.  Appointments  to  subordinate  offices  in  the  customs  are  required  to  be  made 

with  the  appiobation  of  the  Secretary  of  the  Treasury;  yet,  such  officers  may 
be  removed  by  collectors  without  consulting  the  Secretary.    Adoice,  3S5. 

7.  It  is  competent  for  the  surveyor  of  a  port  to  depute  inspectors  of  the  enstoms 

appointed  by  thh  collector  of  customs  at  the  same  port,  with  the  approbatian 
of  the  Secretary  of  the  Treasury,  to  act  as  markers.     Advice,  331. 

8.  The  same  individual  having  been  appointed,  under  the  act  of  30tii  June,  1834, 

a  superintendent  of  Indian  emigration  at  a  stipulated  salary,  and  afterwaids 
a  commissioner  to  negotiate  a  treaty  with  the  Miamies  at  a  per  diem  com- 
pensation, cannot,  under  the  30th  section  of  said  act,  receive  but  one  com- 
pensation during  the  same  period.     Col.  Peppef^t  case,  511. 

9.  The  appointment  of  receivers  general  under  the  act  of  4th  July,  1840»  ate  to 

be  sealed  and  recorded  at  the  State  Depaitment    Advice,  669. 

10.  Where  an  officer  appointed  temporarily  by  the  President  is  afterwards  appoint- 

ed by  nomination,  with  consent  of  the  Senate,  his  new  appointment  com- 
mences from  the  period  of  any  official  act  indicating  hia  acceptance  of  the 
office,  whether  it  be  a  direct  communication  to  that  effisct,  or  his  taking  the 
oath  of  office,  or  his  giving  a  bond.    Advice,  677. 

11.  The  liabilities  consequent  upon  a  reappointment  to  an  office  already  held,  do 

not  commence  until  the  term  conunences  for  which  such  rsappointment  b 
made.     Friek*$  ease,  626. 
13.  The  constitution  authorixes  the  President  to  fill  vacanciea  that  may  happen 
during  ihe  recesa  of  the  Senate,  even  though  the  vacancy  shall  oocor  after  m 
session  of  the  Senate  ahall  have  intervened.     Advice,  673. 

ASSIGNEES. 

1.  The  claims  of  assignees  of  awards  of  moneys  must  give  way  to  those  of  ex- 
ecutors in  cases  of  conflict  between  them;  but,  where  assignments  in  doe 
form  are  presented  and  no  objection  is  made,  awards  may  be  paid  to  them. 
Advice,  29. 
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ASSIGNEES  (ConHnued.) 
IS.  The  third  section  of  the  act  of  the  19th  of  Febraary,  1881,  does  not  confer 
the  right  of  purchase  and  conaeqaent  title  to  the  widovr  and  children  of  A. 
Follin,  deceased,  to  the  exclusion  of  his  assignee,  claiming  under  the  pro- 
vision of  the  second  section  of  the  act  of  February,  1831,  and  19th  of 
February,  1838.     Admee,  29. 

3.  Assignees  of  Indians  entitled  to  reservations  under  the  Choctaw  treaty  of  1 830, 

are  entitled  to  patents  frota  the  government  in  certain  cases.     Advice,  49. 

4.  Transfers  of  reservatious  by  assignees,  whose  assignments  express  them  as  a 

firm,  are  not  valid  when  executed  by  one  member  thereof,  but  only  when 
executed  by  all,  unless  the  partner  assigning  exhibit  authority  to  asdgn  from 
all.  Advice,  433. 
6.  But  where  the  reservee  assigned  to  a  firm,  as  to  *'M.  W.  Perry  Sc  Got,"  and 
the  transfer  by  the  firm  was  signed  in  that  manner,  the  assignment  is  valid, 
and  the  patent  may  issue  to  the  assignee.    Ibid, 

6.  Where  there  are  two  assignors,  and  the  names  of  both  to  the  assignment  are 

in  the  same  handwriting,  the  assignment  is  invalid  as  to  him  who  did  not 
sign,  unless  the  other  exhibit  authority.     Ibid, 

7.  Where  approved  contracts  are  endorsed  in  blank,  with  the  names  of  first  pur- 

chasers endorsed  thereon,  the  endorsement  of  the  name  or  the  purchasers  ^ 
on  the  approved  contracts  is  evidence  of  their  having  disposed  of  them;  and 
possession  by  others  is  sufficient  evidence  to  warrant  the  issuance  of  the  pa- 
tents to  those  having  possession  of  the  approved  contracts.    Ibid. 

8.  These  assignments  are  not  rcquiied  to  be  acknowledged,  and  ought  not  to  be 

made  subject  to  any  rule  made  after  they  were  executed.    Ibid. 

9.  Where  an  assignee  in  blank  of  the  floating  right  of  pre  emptton  to  a  specific 

quantity  of  land  is  in  conflict  with  an  assignee  of  the  same  right  which  has 
been  actually  located,  and  the  Commissioner  of  the  General  Land  Office  is 
satisfied  that  the  assignment  in  blank  is  not  oleariy  fraudulent,  he  ought  to 
issue  the  patent  to  the  original  pre- emptor,  leaving  the  conflicting  claims  to 
be  settled  by  courts  of  justice.     Advice,  608. 

10.  Patents  for  reserve  lands  under  the  Creek  treaty  of  1832  are  to  be  issued  to 

purchasers,  owners,  assignees,  or  transferees;  and  claimants  must  show 
themselves  to  be  within  the  description  of  persons  entitled,  by  exhibiting  au- 
thentic evidence  of  the  fact    Advice,  644. 

11.  But  a  succession  of  assignments  endorsed  on  the  original  deed,  if  accompani- 

ed with  satisfactory  proof  of  genuineness  and  fairness,  is  sufficient  to  author- 
ize the  issuing  of  a  patent.    Ibid. 

12.  Transfers  and  assignments  by  agents  of  a  land  company,  acting  within  the 

scope  of  their  authority,  are  valid;  yet,  before  the  Commissioner  of  the 
Land  Office  gives  eflfect  to  them;  he  should  have  satisfactory  proof  that  such 
agents  have  acted  within  the  compass  of  their  authority.    Ibid. 

13.  The  di^llowances  of  a  pre-emption  claim  made  by  an  assignee  of  a  certifi- 

cate of  purchase,  by  the  register  and  receiver,  who  had  competent  authority 
to  judge  of  its  validity,  on  grounds  satisfectory  to  them  that  it  was  unfound- 
ed, is  conclusive  against  the  claim.     Case  of  Norton  and  McDonald,  664. 
ATTORNEY  GENERAL. 

1.  The  Attorney  General  does  not  possess  the  power  of  revising  the  decisons  of 

the  Executive  departments,  deliberately  made,  and  entirely  satisfactory  to 
the  Secretary  thereof;  and  will  not  give  opinions  at  the  instance  of  parties 
where  no  further  action  is  to  be  had  in  the  premises.    Advice,  39. 

2.  The  Attorney  General  has  no  authority  to  settle  questions  of  fact,  nor  to  give 

any  opinion  or  advice  on  questions  of  law,  except  for  the  assistance  of  the 
officer  calling  for  his  opinion  on  points  stated.  He  is  obliged  to  take  the 
facts  of  a  case  to  be  as  they  are  stated  to  him;  and  to  predicate  his  opinion 
thereon.     Advice,  309. 

3.  The  Attorney  General  having  no  power  to  give  an  official  opinion  at  the  re- 

quest of  the  head  of  a  department,  except  on  matters  that  concern  the  offi- 
cial powers  and  duties  thereof,  all  opinions  given  by  him  in  respect  to  claims 
under  the  Cherokee  treaty  have  been  eztn-ofiicial  and  unauthorized.  Ad' 
piee,  367. 
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BANKS. 

1.  The  deposite  banks  ore  leqnired  to  pay  interest  upon  any  aiim  which  may  re- 

main in  them  to  the  credit  of  the  Treasurer  of  the  United  States  over  and 
above  three-fourths  of  their  capital,  respectively,  for  the  period  which  ooay 
elapse  before  the  Secretary  of  the  Treasury  shall  find  it  expedient  to  traua- 
fer  it  to  another  bank — whether  the  sanw  have  been  used  or  remained  im- 
employed.     Admee^  141. 

2.  Deposite  banks  from  which  a  transfer  is  ordered,  are  liable  for  interest  until 
-  the  moneys  transferred  shall  be  actually  plaoed  to  the  credit  of  the  Trcasarar 

in  those  to  which  the  transfers  shall  be  made.    lind. 

3.  Money  held  by  the  agencies  of  deposite  banks  must  be  regarded,  in  respect  to 

liability  for  interest,  as  well  as  in  all  other  respects,  precisely  as  if  no  agen- 
cies existed,  and  as  if  the  money  were  held  at  its  ordinary  place  of  basiness^ 
and  in  the  ordinary  way.  Interest  should  be  charged  upon  the  amoont 
which  may  be  held  by  both  the  bank  and  its  agencies  above  one-fourth  of 
the  capital  stocks     Ibid. 

4.  Banks  employed  as  depositories  before  the  passage  of  the  act  of  1836,  which 

have  had  an  amount  exceeding  one-fourth  of  their  capital  during  the  whole 
of  the  fiscal  quarter  elapsed  since  the  act,  are  chargeable  with  interest  lor 
the  quarter,  although  their  agreements  were  not  executed  until  a  part  of  the 
term  had  expired.    AdvieCf  166. 

5.  But  in  order  to  make  them  liable  for  the  interest,  the  deposites  must  have 

exceeded  one  quarter  of  the  capital  for  the  whole  quarter.    Ibid. 

6.  Under  the  order  of  the  Treasury  Pepartment,  approved  by  the  President  on 

the  6th  of  October,  1833,  disbursing  officers  may  legally  keep  the  public 
moneys  intrusted  to  them  on  deposite  in  the  banka  heretofore  selected  by  the 
treasury,  and  which  now  have  the  public  money.    Advice,  233. 

7.  Disbursing  officers  may  legally  make  special  deposites  of  their  funds  in  non- 

specie- paying  banks,  if  so  directed  by  the  President,  where  they  will  agree 
to  receive  the  funds  in  that  way.    Ibid, 

8.  Any  bank  not  restrained  by  its  charter,  or  other  statutory  enactments,  not 

by  judicial  process,  from  receiving  special  deposites,  is  competent  to  enter 
into  a  contract  for  the  safe-keeping  and  return  of  a  special  deposite  in  such 
way  and  on  such  terms  as  may  be  agreed  on.     Ibid. 

9.  Payment  by  disbursing  officers  to  the  credit  of  the  United  States  must  be 

made  to  the  Treasurer,  or  to  some  specie  paying  bank.    Ibid. 

10.  The  bonds  of  the  deposite  banks  are  analogous  to  the  bonds  given  by  pu^ilie 

officers  on  their  appointment,  and  should  be  retained  in  the  public  archives, 
unless  Congress  siuLli  otherwise  determine.  Case  of  the  Meckaniet  and 
Farmers*  Bank,  392. 

11.  All  banks  are  disqualified  to  be  selected  as  banks  of  deposite  which  shall  have 

issued  or  paid  out  any  note  or  bill  of  their  own  or  other  banks  of  a  less  de- 
nomination than  five  dollars.    Advice,  341. 

12.  The  act  to  regulate  deposites  of  the  public  money  authorixes  the  selection  of 

banking  corporations  chartered  by  the  acts  of  the  legislatures  of  the  difie- 
tent  States,  in  those  States,  only,  as  depositories,  plainly  excepting  privets 
banking  associations,  imd  such  as  the  North  American  Truf  t  and  Banking 
Company.  Coie  of  the  North  American  Trust  and  Banking  Omipany, 
386. 

13.  The  Secretary  of  the  Treasury  has  no  legfl  authority  to  investigate  the  con- 

dition of  the  banks  of  Wisconsin  Territory  against  their  consent  Advice^ 
404. 

14.  The  Bank  of  America  having  paid  out  bills  of  other  banks  of  a  donominatSon 

less  than  five  dollara,  has  incapacitated  itself  from  being  a  depository  of  the 
public  money.    Case  of  the  Bank  of  America,  411. 
BLOCKADE. 

1.  Where  an  American  vessel  had  entered  and  cleared  from  a  ptrt  under  block- 
ade, and  whilst  returning  to  New  Orleans,  was  captuied  by  a  Tsssel  belong- 
ing to  the  French  blodcading  squadron,  from  which  the  captain  of  the 
former  neeued  has  and  brought  hsi  into  the  port  of  Nsw  Orleans^  to  whidi 
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lie  was  destined;  and  denundt  lubaeqaeiitly,  being*  made  of  the  ExeculiTe 
to  deliver  up  the  rewel  and  cargo,  both  on  account  of  the  said  breach  of 
blockade  and  the  rescue— dsoidss,  that  the  captors  have  no  tight  of  pro- 
pertj  in  said  vessel  and  cargoj  and  that  the  liability  of  the  vessel  to  con- 
demnation, if  it  ever  existed,  has  ceased  by  the  torminiadon  of  her  voyage 
at  the  port  of  her  destination.  Capt,  Clarke's  eaae^  377. 
3.  The  case  made  by  the  French  government  calls  for  a  judicial  decision  settling 
certain  questions  of  fiict  concerning  the  legehty  of  the  blockade,  capture, 
&C.,  before  the  Executive  can  act  Ibid, 
8.  Independently  of  this,  there  is  no  constitutional  right  vested  in  the  Executive 
to  deliver  up  the  property  of  an  American  citizen,  claimed  by  him  as  his 
own,  and  in  his  actual  possession,  and  not  condemned,  nor  legally  adjudged 
to  belong  to  another.    Ibid. 

BONDS. 

I.  The  persons  referred  to  in  the  act  of  19th  March,  1836,  ibr  the  relief  of  the 
^  suflbrers  by  fire  in  the  city  of  New  York,  before  its  modification  by  the 

amendatory  act  of  the  5th  of  April,  who,  upon  notice  given  by  the  coHee- 
tor,  made  returns  of  their  losses,  and  tendered  new  bonds,  which  were  ac- 
cepted by  the  collector,  are  entitled  to  the  fuU  benefit  of  that  act.  Admee, 
1S3. 

3.  But  those  whose  bonds  were  proffered,  but  not  executed,  prior  to  the  pas- 

sage of  the  amendatory  act,  are  not  entitled  to  the  benefit  of  the  originai 
law.     Ibid, 

8.  The  Solicitor  of  the  Treasury  may  grant  indulgenees  upon  eustom-house 

bonds,  in  the  form  of  instructions  to  district  attorneys  who  shaH  have  re- 
ceived them  for  prosecution,  in  such  cases  and  on  such  terms  as  shall  be 
deemed  advantageous  to  the  United  States.    Advice,  S47. 

4.  And,  although  the  Solicitor  has  no  jurisdiction  of  bonds  until  they  are  pieced 

in  the  hands  of  district  attorneys,  he  may,  in  proper  cases,  give  the  instruc- 
tions conditionally  in  advance,  as  to  the  course  to  be  pursued.    Ibid, 

5.  The  bonds  of  the  deposito  banks  are  analogous  to  the  bonds  given  by  public 

officers  on  their  appointment,  and  should  be  retained  in  the  public  archives, 
unless  Congress  shaU  otherwise  determine.  Case  of  the  Mechaniea  and 
Farmen'  Bank,  392 

9.  Deputy  postmasters  who  shall  be  required  to  execute  the  Amctiont  of  depod- 

taries  under  the  act  of  July  4, 1840,  ought  to  give  new  bonds,  with  sureties, 
to  be  approved  by  the  Solicitor  of  the  IVeasury,    Adviee,  676. 

7.  Collectors  who  are  made  depositaries  of  the  public  moneys  under  the  act  of 

4th  July,  1840,  are  required  to  execute  a  new  bond,  with  sureties^  con- 
ditioned for  the  performance  of  the  new  duties  required  by  said  act,  as  weU 
0       as  those  before  required.     Hatffe  cose,  684. 

8.  Collectors  are  not  required  to  give  bonds  in  a  larger  amount  than  before  under 

the  act  of  July  4,  1840,  unless  it  shall  be  deemed  necessary  by  the  proper 
officers  of  the  department;  but  they  are  required  to  give  new  bonds  with  new 
conditions  embracing  new  duties  devolved  upon  them»  as  well  as  those  pre- 
viously required.     Hojffs  ease,  586. 

9.  Under  the  act  of  July  4,  1840,  all  collectors  of  customs  are  required  to  exe- 

cute bonds  embracing,  in  terms»  the  new  duties  to  which  they  are  or  may 
be  subject.     Advice^  600. 
10.  Even  at  porte  where  there  is  a  receiver  general,  there  are  some  new  and  in- 
creased fiscal  duties  imposed  on  the  collector  which  did  not  previously  belong 
to  him.    Jbid. 

I I.  If  the  proper  department  ahall  deem  it  expedient,  it  may,  in  lien  of  a  new 

bond,  embracing  all  the  duties  of  the  collector,  take  a  new  bond  in  a  suite- 
ble  nenalty,  embracing  the  new  duties  only,  leaving  the  old  one  outstanding. 

13,  Collectors  of  customs  are  required  to  execute  new  bonds  embracing  the  new 
duties  imposed  on  them  by  the  act  of  4th  July,  1840.    AdvicCf  609. 
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BONDS  (Continued.) 
13.  The  act  requires  all  coUecton  of  customs  to  safely  keep,  without  loaomff  or 
using,  all  the  public  money  collected  by  them,  or  otherwise  at  any  tiine 
placed  in  their  possession  or  custody,  till  the  same  is  ordered  by  the  proper 
department  to  be  transferred  or  paid  out,  except  as  therein  particularly  prori- 
ded;  aifd  although  he  is  required  to  pay  it  over,  the  character  of  his  respoD- 
sibilities  and  his  duties  is  changed,  even  though  there  be  no  increase  of 
money  on  his  hands.    Ihid, 

BREACHES  OP  NEUTRALITY. 
See  Nbutralitt. 

BREVETS  AND  BREVET  PAY. 

1.  To  entitle  a  brevet  brigadier  general  to  pay  arcording  to  his  brevet  rank,  hm 

must  be  in  command  of  a  brigade  regularly  consistiug  of  two  regimentB. 
Gen.  ArmieteacPa  cate,  83. 

2.  The  act  of  April  16,  1818,  has  excluded  officers  of  the  Ordnance  Depart- 

ment from  the  benefits  of  their  breret  rank.    McQor  Baker*a  eate^  84. 
CAPTURES. 

1.  Where  an  American  vessel  had  entered  and  cleared  from  a  port  under  block- 

ade, and,  whilst  returning  to  New  Orleans,  was  captured  by  a  vessel  belong- 
ing to  the  French  blockading  squadron,  from  which  the  captain  of  the  for- 
mer rescued  her  and  brought  her  into  the  port  of  New  Orleans,  to  which  he 
was  destined;  and  demand,  subsequently,  being  made  of  the  Executive  to 
deliver  up  the  vessel  and  cargo,  both  on  account  o(  the  said  breach  of  block- 
ade and  the  rescue— decidid,  that  the  captors  have  no  right  of  property  in 
said  vessel  and  cargo;  and  that  the  liability  of  the  vessel  to  condemnatioo, 
if  it  ever  existed,  has  ceased  by  the  termination  of  her  voyage  at  the  port  of 
her  destination.    Capt.  Clarke'e  ease^  377. 

2.  The  case  made  by  the  French  government  calls  for  a  judicial  decision  settling 

certain  questions  of  fact  concerning  the  legality  of  the  blockade,  capture, 
dbc.,  before  the  Executive  can  act  Ibid. 
8.  Independently  of  this^  there  is  no  constitutional  right  vested  in  the  Executive 
to  deliver  up  the  property  of  an  American  citizen,  claimed  by  him  as  his 
own,  and  in  his  actual  possession,  and  not  condemned,  nor  legally  adjudged 
to  belong  to  another.    Ibid. 

CHARTER-PARTY. 

1.  The  owners  of  vessels  chartered  for  the  purpose  of  transporting  Indians  from 
Florida,  but  not  employed  for  that  purpose,  are  legally  entitl^  to  the  stipu- 
lated demurrage  and  the  actual  damage  occasioned  by  the  non-fulfilment  of 
the  contracts.     Advice^  280. 

CLAIMS. 

1.  No  allowance  for  horses  or  other  property  impressed  into  the  service  of  the 

United  States,  nor  for  any  special  damage  done  to  individuals  or  their  prop- 
erty by  the  troops  of  the  United  States  or  the  enemy,  can  be  allowed  by  the 
first  section  of  the  act  of  28th  May,  1836.    Advice,  162. 

2.  Where  a  question  concerning  a  doubtful  daim  has  been  submitted  to  Con- 

gress, and  an  actual  appropriation  made  by  that  body  of  the  precise  amount, 
there  can  be  no  valid  objection  to  the  payment    Early*s  ease,  168. 

3.  Where  the  widow  of  an  officer  of  the  navy  died  before  the  passage  of  the  ad 

of  1837,  her  representatives  can  take  nothing  by  the  act,  as  no  right  to  a 
pension  vested  in  her.     Case  of  repreaentatives  of  Mrs.  Murray,  199. 

4.  Where  a  merchant  vessel  was  detained  by  the  agent  of  the  United  States,  at 

Buenos  Ayres,  and  by  him  sent  to  the  United  States,  and  an  act  of  Con- 
gress was  subsequently  passed  directing  the  actual  loss  to  the  owner  to  be 
ascertained  and  paid,  and  the  Fifth  Auditor  had  disallowed  a  portion  of  th« 
items  claimed — hxli>,  that  the  owner  is  entitled  only  to  the  actual  loss  sus- 
tained. Mrs.  0*Sullivan*B  ease,  2\6, 
6.  The  loss  of  the  use  of  a  vessel  thus  detahied,  during  her  detention,  was  die 
first  ahd  most  direct  consequence  of  that  detention;  the  damage  occasioned 
thereby  is  not  constructive  and  consequential,  but  actual,  positive,  and  reaL 
JBnd. 
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6.  The  Auditor  may  adopt  the  principle  of  difference  in  value,  or  demurrage,  as 

the  standard  of  his  action;  adding  thereto,  in  either  case,  such  additional 
allowances  as  will  meet  the  actual  loss  of  the  party.  Where  the  diflference 
in  Talue  is  adopted  as  the  standard,  interest,  and  personal  and  other  expen- 
ses, are  to  be  added;  where  demurrage  is  the  standard,  all  necessary  expen- 
ses, not  relating  to  the  use  or  maoagement  of  the  Teasel,  are  to  be  allowed 
in  addition.     Ibid. 

7.  Interest  on  claims  against  the  Unired  States  is  properly  allowable  where  the 

claimant,  in  a  suit  against  him,  obtained  a  decision  in  his  &Tor,  and  the  act 
of  Congress  providing  for  payment  proceeded  upon  the  knowledge  that  in- 
terest had  been  allowed  by  the  court    Advice,  394. 

8.  Claims  for  interest  on  treasury  notes,  issued  under  the  act  of  12th  October, 

1836,  and  placed  in  the  hands  of  disbursing  officers  to  meet  public  liabili- 
ties, are  not  valid  except  for  the  time  subsequent  to  their  actual  issue  by  such 
officers.     Advice,  296. 

9.  The  claims  of  the  6rst  and  second  classes  of  reservees,  provided  for  in  the  thir- 

teenth article  of  the  treaty  of  December,  1835,  with  the  Cherokees,  for  mo- 
ney in  lieu  of  their  interests,  are  valid  notwithstanding  the  supplementary 
anicles.    Advice  297,  304. 

10.  Where  the  Treasurer  of  the  United  States  issued  a  draft  upon  a  deposits  bank 

to  a  navy  agent,  who  sold  it  in  order  to  raise  money  for  necessary  expendi- 
tures, and  the  draft  was  afterwards  presented,  and  dishonored — bxld,  that 
it  was  proper  for  the  Treasury  Department  to  pay  the  interest  and  costs  in- 
cident to  the  dishonor,  and  the  amount,  from  the  original  appropriation  under 
which  it  was  drawn.    Advice,  320. 

11.  A  captain,  entitled  to  keep  three  horses  only,  can  only  draw  forage  in  kind, 

or  claim  an  equivalent  in  money,  for  that  number;  and  if  he  draw  for  horses 
belonging  to  the  United  Btates,  it  must  be  deducted  from  that  number. 
Advice,  340. 

12.  Claims  under  the  treaty  with  the  Cherokees  were  to  be  examined  and  adjudi- 

cated by  commissioners  to  be  appointed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate,  and  their  decisions  were  to  be  conclusive. 
Advice,  367. 

13.  The  claim  of  the  dty  of  Augusta,  for  expenses  incurred  and  supplies  famished 

on  account  of  the  public  service  for  the  defence  of  Florida,  comes  within 
the  act  of  May  28,  1836,  and  ought  to  be  allowed.     Advice,  .388. 

14.  The  United  States  are  bound  to  pay  the  Spanish  inhabitants  of  Florida  the 

value  of  slaves  carried  away  or  killed  by  the  troops  of  the  United  States 
shortly  prior  to  the  treaty  with  Spain  of  the  22d  of  Februaiy,  1819.  Ad- 
vice, 391. 

15.  Remuneration  should  also  be  made  for  the  services  of  such  slaves  as  have  been 

restored  to  their  owners,  during  the  period  of  time  their  owners  were  de- 
prived of  their  services.     Ibid. 

16.  The  cSaim  of  General  Scott  for  a  compensation  of  eight  dollars  per  day  over 

and  above  his  regular  pay  as  major  general,  for  superintending  the  removal 
of  the  Cherokees  under  the  direction  of  the  Secretary  of  War,  cannot  be 
allowed  without  violating  the  proviso  to  the  act  of  3d  March,  1835.  Ad- 
vice,  395. 

17.  The  claim  of  General  Scott  for  compensation,  at  the  rate  of  eight  dollars  per 

day  over  and  above  hu  regular  salary,  for  arranging  and  superintending  the 
removal  of  the  Cherokees,  even  though  he  were  a  special  commissioner  to 
effect  that  object,  cannot  properly  be  allowed.     Advice,  416. 

18.  The  Cherokee  fund  is  nut  liable  for  damages  arising  from  the  non-fulfilment 

by  the  government  of  contracts  made  for  the  removal  of,  and  supplies  for 
the  Cherokee  Indians.    Advice,  431. 

19.  Where  a  contractor  foi  certain  specified  rations  for  the  army,  to  be  delivered  at 

a  particular  place,  including  a  certain  ration  of  distilled  liquor,  was,  after  the 
execution  of  his  written  contract,  directed  by  the  War  Depaitment  to  fur- 
niih  an  additional  ration  of  liquor  to  the  troops  on  fatigue  duty — Bitui,  that 
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he  had  the  right  to  elect  in  respect  to  the  price  to  faTnieh  •och  latioD  nader 
his  contract,  or  to  demand  the  &ir  market  value  thereof  at  the  time  and 
place,  dtc.     Thomas'  eatc,  463. 

30.  Interett  cannot  be  legally  claimed  upon  the  etocks  iaaoed  hj  the  State  of  Maij- 

land,  and  redeemable  at  the  pleasure  of  the  State,  which  are  held  in  trust 
for  the  Chickasaws,  from  the  time  when  the  lunds  weve  (wofiided  bj  tbe 
State  for  the  redemption  of  the  priudpal.     Advictf  495. 

31.  Whilst  the  claim  of  an  attorney  for  tbe  Cherokees  cannot  be  paid  outof  fimds 

due  them  under  the  9th  article  of  the  treaty — if  the  department  shall  be  eal- 
isfied  that  the  contract  between  him  and  his  principal  is  free  from  fraud,  and 
his  claim  is  for  a  just  compensation  for  services  rendered,  the  department 
ought  to  recognise  him  as  having  an  interest  in  the  fund,  and  pay  him  ac- 
cordingly. ChurchiWa  ease,  504. 
33.  Payments  directed  by  Congress  to  be  made  to  M.  and  T.  should  be  made  by 
the  Secretary  of  the  Treasury  to  them  or  their  constituted  attorney,  not- 
withstanding the  interposition  of  claims  by  third  persons  grounded  on  a»- 
signments,  insolvent  or  other  prooceedings,  anterior  to  the  passage  of  the  act 
directing  the  payment     MUnar  and  Tftomp8on*s  ease^  533. 

33.  Contractors  for  tbe  removal  of  the  Chickasaws  to  their  new  homes  must  be  paid 

fit>m  the  appropriation  of  the  Chickasaw  fund  made  by  tbe  act  of  thfl  30th 
of  April,  1836,  even  though  some  of  the  Indians  did  not  avail  themselves 
of  the  means  furnished  to  remove  them.    Advice^  561. 

34.  The  United  States  are  liable  to  clerks  of  circuit  courts  for  their  fees  properly 

chargeable  to  plaintiffs,  in  suits  in  which  the  United  States  are  plaintifib^ 
and  the  accounting  officers  may  allow  them,  even  though  marshals  may 
have  collected  them  of  defendants  and  have  npt  paid  Uiem  over.  Ad- 
vtee,  675. 

35.  N^Iect  of  the  officers  and  agents  of  government  to  give  a  contractor  for  ra- 

tions, to  be  ftirnished  the  Creek  Indians,  due  notice  of  ^  unexpected  laige 
number  of  them  to  be  removed,  and  supplied  with  rations  at  an  nnseaaona- 
ble  period  of  the  year,  is  sufficient  to  excuse  the  non -performance  of  tbe 
contract,  and  to  protect  the  contractor  from  damages.    Adoiet,  633. 

36.  The  first  section  of  the  act  of  4th  February,  1819,  entitled  <*An  act  to  au- 

thorize the  payment  in  certain  cases,  on  acponnt  of  treasury  notes  which 
have  been  lost  or  destroyed/'  applies  to  notes  issued  from  1837  to  1841,  in- 
chisive.    Advice,  634. 

37.  The  Secretary  of  the  Treasury  may  examine  into  all  the  fects  and  eirciim- 

Stances  which  constitute  the  grounds  upon  which  a  judgment  for  losses  has 
been  rendered,  and  determine,  upon  the  whole  case,  whether  the  decision  of 
the  Judge  is  just.     Wood^s  ease,  685. 

38.  The  decision  of  the  judge  in  such  a  case  is  not  analogous  to  the  award  of  an 

arbitrator;  and  if  it  were,  the  United  Stales  have  not  agreed  to  be  bound  by 
it    Ibid. 

39.  The  law  has  conferred  upon  the  Secretary  of  the  Treasury  in  such  eases  a 

iurisdiction  as  plenary  to  decide  upon  the  whole  case,  as  upon  the  judge 
himself.    Ihid. 

SO.  The  Secretary  of  the  Treasuiy,  however,  has  no  legal  power  to  re-commit  a 
case  to  a  judge  for  re-adJudication.    Ibid, 

31.  Interest  on  claims  for  losses  occasioned  by  troops  in  the  service  of  tbe  United 
States  is  not  allowable,  unless  the  same  shall  be  expressly  provided  for  in 
the  act  of  Congress  under  which  the  claim  is  authorized  to  be  paid.    Iind» 

S3.  The  claim  of  Lieutenant  Hunter  for  reimbursement  of  expenditures  in  making 
experiments  for  the  propulsion  of  war  steamers  by  horizontal  wheels  is 
within  the  act  of  Congress  passed  at  the  extra  session,  and  that  for  making 
appropriations  for  the  naval  service  in  1841.    Hunter's  cafe,  658. 

38.  By  tbe  last  clause  of  ninth  article  of  the  treaty  of  1819,  with  Spain,  and  t|ie 
acts  of  23d  iVlarch,  1823,  and  26th  June,  1834,  the  Secretary  of  the  Trsas- 
ury  is  required  to  pay  the  claims  for  injuries  caused  by  the  mUitary  oper^ 
tiops  of  1813  and  1813,  on  which  a  favorable  report  ma^  have  be^  made 
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by  the  jadge  of  the  superior  court  of  St  Aagustiney  where,  upon  examina- 
tion of  the  decision  and  the  evidence  on  which  it  is  founded,  he  shall  deem 
the  same  to  be  just     Case  of  Bunek^a  Executor,  677. 

34.  In  these  cases  the  examination  of  the  judge  is  to  enlighten  the  mind  of  the 
Secretary,  as  the  verdict  of  a  jury  in  a  feigned  issue  is  to  enlighten  the  con- 
fedcence  of  the  chancellor)  and  his  decision  is  simply  arhHrium  boni  mVi, 
and  not  conclusive,  in  any  degree,  upon  the  Secretary.  He  must,  never* 
thelefls,  look  into  the  whole  matter,  and  ascertain  for  himself  whether  the 
government  is  liable,  and  to  what  extent.     Ibid, 

85.  If  the  case  be  one  of  injuiy  by  the  military  operations  referred  to,  in  which  no 
ordinary  care  of  the  propnetor  or  his  agents,  and  no  ordinary  goodness  of 
the  property  supposed  to  have  been  injured,  would  have  guarantied  it  against 
the  illeged  injariet,  it  h  within  the  treaty,  and  the  claimant  is  entitled  to  hia 
damages.    Ibid, 

36.  In  respect  to  the  damages,  the  Secretary  ought  to  be  satisfied  that  the  conse- 
quences which  are  alleged  to  have  ensued  upon  the  tresspasses  in  question, 
were  no  ibore  than  what,  in  the  ordinary  course  of  things,  would  be  ex- 
pected to  be  caused  by  them;  that  is,  after  they  occurred,  there  was  no 
laches  on  the  part  of  the  owner  in  his  efforts  to  repair  them,  and  that  the 
evils,  whatever  they  were,  were  not  aggravated  by  some  defect  peculiar  to 
the  character  sind  condition  of  hi^  property.    Jbid, 

97.  The  accounting  offi6ers  are  directed  to  settle  and  adjust  the  accounts  of  the 
claimants  under  a  contract  alleged  to  have  been  made  on  the  12th  June, 
1838,  for  subsisting  and  emigrating  the  Cherokee  Indians,  upon  principles 
of  equity  and  justice;  but,  in  settling  them,  the  contract  of  the  claimants 
with  the  United  States  of  the  27th  June,  1838,  must  be  taken  into  con- 
sideration.    Ctue  of  Clementa,  Bryant  Sf  Co,,  731. 

36.  There  are  no  obligations  resting  upon  the  government  to  indemnify  claim- 
ants for  an  amount  of  provisions  beyond  what  might  be  necessary  for  fur- 
nishing six  thousand  Indians  during  the  probable  period  of  their  journey. 
Ibid, 

39.  The  number  of  Indians  to  emigrate  being  left  indefinite  in  the  contract  it- 

self, making  a  case  of  latent  ambiguity,  parol  evidence  is  admissible  to 
show  what  the  contract  really  was.    Ibid, 

40.  The  contractors  are  entitled,  in  strict  law,  to  the  difierence  between  the  con- 

tract price  of  the  provisions  they  were  bound  to  furnish  and  the  actual  value 
or  market  price  of  them  in  the  country  where  they  were  to  be  suppliedi 
but,  by  the  act  of  March  3,  1841,  the  accounting  otBcers  are  bound  to  call 
for  proof  that  the  provisions  were  actually  procured  to  be  furnished,  and 
loss  on  them  actoally  austained,  before  making  any  allowance  whatever. 
loid, 

41.  The  act  of  March  3,  1841,  which  is  a  positive  enactment  specially  applica- 

ble to  the  case,  so  far  altars  the  common  rule  upon  the  subject  of  damages 
for  breach  of  an  executory  contract,  as  to  supersede  that  rule,  and  must 
govern  the  department    Ibid. 

COLLECTORS  OP  CUSTOMS. 
See  Customs. 

COLORED  MEN. 

1.  The  schooner  Amistad,  a  Spanish  vessel,  having  cleared  from  one  Spanish 
port  bound  to  another,  with  reffular  papers  and  a  cargo  of  merchandise  and 
slaves  \  and  whilst  at  sea,  being  subjected  to  the  control  of  the  negroes  on 
board,  by  their  rising  upon  the  whites  and  killing  the  captain,  his  servant, 
and  two  of  his  seamen,  and  assuming  command  with  a  view  to  ^rry  the 
vessel  to  the  coast  of  Africa,  but  failing  in  that  ohject  through  the  con- 
trivance of  two  white  Spaniards  who  run  her  near  to  the  .coast  of  the  United 
States,  where  she  was  taken  by  a  vessel  of  the  United  &>tates  and  sent  into 
New  London  for  examinination  and  such  proceedings  as  the  law  of  nations 
warranted  and  required;  and  being  demanded,  with  the  negroes^  by  the 
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Spanish  minister,  under  the  ninth  article  of  the  treaty  of  Octobers?,  1796, 
between  Spain  and  the  United  States — decidid,  that  the  case  is  within 
said  ninth  article  of  the  said  treaty,  and  that  the  said  vessel  and  cargo  be 
restored  to  the  owners,  as  far  as  practicable,  entire.  Advice f  484. 
3.  The  expenses  incurred  on  acooaiil  of  the  ne^oes  taken  out  of  the  Anustad 
cannot  be  defrayed  from  the  appropriation  of  the  3d  March,  1819,  in  th# 
act  in  addition  to  the  acts  to  prohibit  the  slsTe-trade.  Advice,  610. 
3.  The  Executive  will  not  set  aside  the  proceedings  of  courts  martial  merely  be- 
cause they  have  admitted  the  testimony  of  negroes  or  made  other  miffakua, 
though  objected  to,  where  it  appears,  upon  the  whole  case,  that  justice  bae 
been  done  and  the  verdict  is  substantially  right     Lieut.  Hoo^e  caae,  623. 

COMMANDANTS. 

1.  The  commandant  of  the  mUitary  post  at  West  Point,  may  order  from  it  any 

person  not  attached  to  it  by  law,  whose  presence  is,  in  his  judgment,  in- 
jurious to  the  interests  of  the  academy)  and  he  may  be  removed  by  ibcce. 
Advice,  268. 

2.  No  person  has  the  right  to  enter  the  limits  of  the  poet  at  West  Point,  not 

even  to  visit  the  post  office  there,  unless  specially  authoriied  by  the  lawe 
of  the  United  States,  or  by  some  officer  having  authori^  to  grant  permie- 
■ion.     Ibid, 

3.  An  officer  in  the  actual  command  of  any  number  of  men  sufficiently  large  to 

constitute  a  detachment  of  marines,  according  to  the  usage  of  the  Navy 

Department,  will  entitle  him  to  the  allowance  given  in  the  2d  section  of 

the  act  of  March  2,  1827.    Advice,  342. 
COMMENCEMENT. 

See  CoMPsirsATioir. 
COMMISSIONS. 

1.  Where  the  commissions  of  officers  of  the  navy  ante  date  this  rank  the  in- 

cumbents are  entitled  to  increased  back  pay,  provided  they  were  in  the  per- 
formance of  duties  compatible  with  the  grade  conferred  by  such  oon 
sions.    Advice,  124. 

2.  The  President  nominates,  appoints,  and  commissions  to  office.    The  | 

have  authority  only  to  concur  or  non-concur.  That  body  cannot  originate 
an  appointment  nor  vary  the  nomination  of  the  President  \  unless  the  Senate 
shall  concur  in  the  nomination  as  made,  in  cases  where  concurrence  is  r^ 
quisite,  commissions  cannot  properly  issue.  Cox^e  case,  188. 
8.  The  commissions  of  the  receivers  general,  appointed  under  the  act  of  the  4th 
of  July,  1840,  should  be  made  out,  sealed,  and  recorded  at  the  State  De- 
partment.    Advice,  569. 

4.  Where  an  officer  appointed  temporarily  by  the  President  is  afterwards  wtp- 

pointed  by  nomination,  with  the  consent  of  the  Senate,  bis  new  commt»- 
aion  commences  from  the  period  of  any  official  act  indicating  his  aooeptanoe 
of  the  office,  whether  it  be  a  direct  communication  to  that  efiect,  or  his 
taking  the  oath  of  office,  or  his  givuig  a  bond.     Advice,  677. 
COMMISSIONERS. 

1.  The  Commissioner  of  the  General  Land  Office  may  suspend  the  issuing  of 

patents  for  land  where  it  vhall  be  discovered  that  the  decisions  in  the  cases 
were  obtained  by  fraud,  or  were  founded  in  material  errors  of  &ct  or  law. 
Advice,  93. 

2.  The  Commissioner  is  authorized  to  pre«cribe  the  mode  and  kind  of  proof  con- 

cerning the  validity  of  claims  to  land  under  the  act  of  29th  May,  1830, 
how  and  by  whom  it  should  be  taken  t  but  cannot  prescribe  anything  as 
proof  which  is  not  such  in  fact,  nor  any  rule  as  to  its  weight  and  force. 
Advice,  126. 

3.  Where  it  is  intended  to  admit  the  oath  of  an  interested  party,  it  is  generaOy 

provided  for  in  express  terms.     Ibid, 
*4.  Unsupported  affidaviu  of  settlers  are  not  adminible  as  proof  under  the  act 
Ibid. 
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6.  Competent  proctf  is  required {  yet  the  Commissioner  ctnnot  properly  require 
competent  proof  to  be  corroborated.     Jbid. 

6.  The  Commissioner  has  to  judge  of  the  proof  offered  onder  the  act  of  2d 

July,  1836,  and  may  reoeiTe  forther  eridenoe  in  support  of  the  faimeH  and 
regularity  of  the  claim.    Advice^  149. 

7.  The  Commissioner  of  Pensions  was  continued  in  oflice  by  the  act  of  8d 

March,  18.35»  two  years  from  the  passsge  of  that  act.     Advice^  157. 

8.  Where  a  future  time  is  ei pressed  in  an  act  of  Congresib  like  **  two  years  from 

and  after  the  4th  day  of  Msrch  next,"  the  law- makers  are  to  be  under- 
stood as  speaking  from  the  moment  when  the  bill  was  approved  by  the 
President,  and  became  a  law.     Ibid. 

9.  The  commissioners  to  adjust  claims  under  the  treaty  with  the  Cherokees  had 

conclusive  authority  in  the  premises.    Adoict^  367. 

10.  The  same  individual  having  been  appointed»  under  the  act  of  80lh  June,  1834, 

a  superintendent  of  Indian  emigration  at  a  stipulated  salary,  and  aftewards 
a  commissioner  to  negotiate  a  treaty  with  the  Miamics  at  a  per  diem  com- 
pensation, cannot,  under  the  30th  section  of  said  act,  receive  but  one  com- 
pensation during  the  same  period.     Co/.  Fegtper^s  ca^tf,  511. 

11.  The  Commissioner  of  the  General  Land  Office  properly  refused  to  iaeue  a 

patent  for  land  entered  by  Governor  Shannon  in  Ohio,  and  withdrawn  from 
private  entry  in  order  to  provide  for  executing  the  grant  by  Congress,  by 
act  of  24th  May,  1828,  of  lands  to  the  State  of  Ohio»  for  the  purpose  (rf 
aiding  that  State  to  extend  the  Miami  canal  from  Dayton  to  Lake  Brie,  be- 
cause it  did  not  sppear  whether  or  not  the  land  for  which  the  patent  was 
claimed  was  situated  within  the  limits  of  the  reMrvationi^  and  because,  if  it 
were,  the  requisite  notice  had  not  been  given  by  the  regbter  and  receiver, 
as  provided  for  in  the  regulations  concerning  the  public  binds.  Got.  Shan- 
ffion's  ease,  650. 

12.  The  error  as  to  the  date  of  a  certain  report  of  the  Commianoner  of  the  Land 

Office,  embracing  the  Maison  Rouge  claim,  let  out  in  a  confirmatory  act  of 
29th  April,  1816,  (being  December  4, 1812,  when  it  should  read  December 
14,  1812,)  is  not  fatal  to  claims  mentioned  in  the  said  report    Ctoe's  cose, 
716,  737. 
COMPENSATION. 

1.  The  act  of  a  Postmaster  General  in  making  extra  allowances  to  mail  con- 

tractors in  consequence  of  alterations  made,  after  the  execution  of  the  con- 
tract, in  the  frequency  and  speed  of  the  conveyances  used  for  transportation, 
and  on  account  of  the  increased  weight  of  the  mailed  matter,  are  not,  where 
the  account  is  still  open,  conclusive  upon  his  successor ;  on  the  contrary, 
the  latter  possesses  competent  authority  to  look  into  such  allowances,  and 
where  he  finds  them  to  have  been  founded  on  material  errors  of  law  or  fact, 
to  correct  them  as  justice  shall  appear  to  require.  Caac  of  Stockton 
Stokes,  1. 

2.  District  attorneys  are  entitled  only  to  the  salary  allowed  by  the  act  of  1799 

and  by  subsequent  laws,  and  the  per  diem,  mileage,  and  taxable  fees  for 
prosecuting  before  the  federal  courts  in  their  respective  districts  delinquents 
for  crimes  and  civil  actions  in  which  the  United  States  are  concerned,  or 
have  an  interest,  cognizable  therein,  unlesfi  some  further  special  provis- 
.  ion  shall  have  been  made  by  Congress  for  individual  officers.  Caae  of  Bar 
her  4'  Dtvereux,  45. 

8.  Not  being  required  by  the  laws  defining  their  general  duties  to  attend  State 
courts,  nor  upon  judges  out  of  court,  if  their  services  are  called  for  therein, 
or  on  other  special  occasions,  and  the  fees  taxed  them  in  such  State  courts 
cannot  be  recovered,  or  are  inadequiAe,  they  should  be  paid  a  frdr  compen- 
sation out  of  any  moneys  appropriated  to  the  special  objects  in  reference  to 
which  the  services  were  rendered,  or,  in  some  cases,  out  of  the  judiciary 
fund  usually  proyided  in  the  genera]  appropriation  bill.     Ibid, 

4.  Lieutenant  Colonel  Talcott  is  entitled  to  receive  a  reasonable  compensation 
for  the  services  performed  and  the  expenses  ineoired  by  him  for  superin- 
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tending  the  Springfield  armory,  wb3A  he  wm  in  eomrmand  of  die  Water- 
yliet  arsenal ;  bat  not  as  snperintendent  of  said  armoiy  whilst  there  was  m 
regular  superintendent  in  office.  CoL  'Htieoift  ease,  60. 
6.  Id  order  to  entitle  a  captain  to  the  annual  pay  of  fonr  thousand  doDara  per 
annum,  given  by  the  act  of  3d  M«rch,  1835,  he  must  be  in  actual  com* 
m  ind  of  a  squadron  on  a  foreign  station.     Advice^  81. 

6.  To  entitle  a  brevet  brigadier  general  .to  pay  according  to  his  brevet  rank,  he 

most  be  in  command  of  a  brigade  regularly  consisting  of  two  regimenla. 
Gen.  Armittead^a  eovs,  88. 

7.  The  act  of  April  16,  1618,  has  exclnded  officers  of  the  Ordnance  Depart- 

ment from  the  benefits  of  their  brevet  rank.     Major  Baker^s  ease,  88. 

8.  The  eitra  compensation  and  allowances  given  by  the  regulations  in  force  al 

the  time  of  the  passage  of  the  act  of  the  9^  of  Mareh*  1886,  were  authorised 
by  law.     Major  Dade*a  ease,  84. 

9.  The  eighth  section  of  the  act  of  the  8d  of  March,  18SI,  was  enacted  as  a  per- 

manent provision  {  and  aa  it  has  never  been  repealed  nor  abrogated,  is  yet 
in  foroe.    Ikid. 

10.  The  payment  of  «rmy  conlingeneies  is  anthorind  by  law ;  and,  as  Oongreai 

have  not  defined  in  the  law  itself  what  those  contingeneies  are,  the  Secretaij 
of  War  must  be  admitted  to  possess  a  very  liberal  diacretioB  on  the  aubjeet* 
Ibid. 

11.  If  the  allowances  made  by  the  Secretary  of  War  prior  to  the  3d  of  Marcfat 

1835,  to  officers  of  the  army,  from  the  appropriation  for  army  contingencieB^ 
were  really  for  contingencies,  they  were  authoriaed  by  law.    Ibid. 

15.  A  captain  stricken  from  the  rolls  of  the  army,  and  afterwards  reinstated  by  and 

with  the  advice  of  the  Senate,  cannot  daim  pay  after  reinstatement  only 
from  the  date  of  his  aoeeptance  of  ihe  new  oommission.  Capt.  BofmeoiU^s 
ease,  105. 
13.  A  quartermaster  sergeant  acting  as  a  clerk  in  the  office  of  the  qnartemiaatar  of 
the  marine  corps  is  entitled  to  the  additional  oompenaation  of  fifteen  oenli 
per  day  allowed  by  the  act  of  March  3,  1818,  and  paid  to  the  sergeant  act- 
ing as  clerk  in  the  office  of  the  Quartermaster  General  of  the  army.  Quar^ 
master  Sergeant  DevlirCa  coat,  1 16. 
14.  Promoted  officers  of  the  navy,  whose  commissions  fiT  dates  of  rank  aAtarior 
to  the  dates  of  the  commissions,  are  entitled  to  the  increaaed  pay  from  tlie 
date  to  which  their  appointments  were  carried  back,  provided  thqr  were  in- 
termedlatdy  in  the  performance  of  duties  compatible  with  the  grade  to 
which  they  were  elevated  by  their  promotions.    Lieut.  Pwr*9  case,  124» 

16.  The  additional  oorapenaatioii  of  ten  dollan  per  month  allowed  to  captains  of 

the  army  for  their  duties  and  responsibilities  in  respect  to  the  clothing,  ams^ 
and  accoutrements  of  companies^  by  the  act  of  the  8d  of  Mareh,  1637,  may 
be  claimed  by  all  captains  of  volunteers  or  militia,  embreoad  in  the  act  oif 
the  19th  of  March,  1836,  who  performed  any  du^,  or  were  diarged  with 
any  responsibility,  with  respect  to  the  clothing,  aims,  or  aocontremants^  or 
with  respect  to  either  of  these  articles,  belonging  to  their  oompaniaa.  Ad^ 
vice,  136. 

16.  The  word  **  compensation"  occurring  in  the  law,  is  synonymoos  with  "pay^ 
or  « aalary,"  and  does  not  include  rationa.  The  act,  therefore,  does  not 
include  the  double  rations  heretofore  allowed  by  the  regulatjona,  P<gf- 
matter  Andrewt^  ease,  153. 

17»  The  proviso  of  the  act  of  the  3d  March,  1835,  inhibiting  the  payment  of  per 
centage  to  offioen  of  the  army  for  any  service  or  duty,  unless  authoriaed  by 
law,  is  a  permanent  provision,  and  cannot  be  avoided  except  by  an  expreaa 
enactment  ,•  wherefore,  a  commission  cannot  now  be  allowed  to  Paymaatar 
Kirby  on  money  a  paid  ont  by  him  to  the  militin  and  volunleeia  aerving  in 
Florida.    Paifmaater  Kirby*a  eaee^   163. 

18.  The  salaries  of  judicial  and  other  offioen  appointed  for  the  Territory  of  Michi- 
gan are  to  be  paid  until  the  State  ahall  have  been  actually  admitted  into 
the  Union  I9  the  prodamatioa  of  the  PreaideBt.    AdoieCf  170 . 
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19.  The  clexka  and  meMongera  of  the  Pension  Office  aathorized  by  the  act  of  the  . 
9th  May,  1836,  are  entitled  to  the  increase  of  salaries  pronded  by  the  en* 
acting  clause  of  the  thinl  section  of  thi»  act  of  the  3d  March,  1837.     Ad- 
vice,  181. 

30.  The  salaries  of  three  clerks  only  in  the  General  Land  Office  were  fiied  in  the 
act  reorganizing  it  All  the  residue,  including  the  messengers,  are  entitled 
to  the  per-centage  granted  by  the  act  of  Sd  Mareh,  1837.      Adtfire,  198. 

21.  The  date  of  the  written  acknowledgment  of  the  receifSt  of  the  order  express- 

ing a  readiness  to  obey  it,  where  such  written  acknowledgment  is  transmit- 
ted by  the  surgeon,  is  the  day  from  which  the  increased  pay  wider  the  act 
of  8d  March,  1835,  is  to  commence.    Surgeon  DUianfa  ease,  1 98. 

22.  There  is  no  provision  of  law  which  authorizes  the  employment  of  persons  for 

clerks  to  paymasters  other  than  non- commissioned  officeis ;  yet  the  depart- 
ment, in  the  exercise  of  its  general  powers,  may  allow  a  private  citizen  to 
be  employed  when  no  capable  non-commissioned  officer  can  be  obtained. 
Advice,  242. 

23.  The  department  may  take  the  highest  pay  allowed  by  the  laws  now  in  force 

to  any  non-commissioned  officer  of  the  corps  to  which  the  person  employed 
as  paymaster's  clerk  belongs  as  the  standard  of  compensalion,  and  may 
allow  him  double  the  same.     iW. 

24.  The  clerk  of  the  navy  and  privateer  pension  and  navy  hospital  funds  is  enti- 

tled, over  and  above  his  salaiy,  to  a  fiur  compensation  for  services  performed 
by  him  in  respect  to  the  United  States  cosst  survey,  as  those  services  were 
no  part  of  his  official  duty.     RagedMe  caae^  246. 

25.  The  reference  to  ihe  fees  of  the  State  courts,  contained  in  the  acta  of  1789 

and  of  1799,  does  not  apply  to  the  courts  nor  to  the  district  attorneys  of 
States  where  there  are  no  fees  by  law^  but  ratfen  to  thoee  where  the. laws 
give  taxable  fees.     Baker^e  eaee,  252. 

26.  The  United  States  should,  in  such  cases,  make  a  reasonable  allowance  to  their 

attorneys  in  the  Sutes  where  the  latter  can  look  only  to  their  employera  for 
compensation.     Ibid, 

27.  The  acting  quartermaster  general  is  entitled  to  receive  the  pay  and  emolu- 

ments of  quartermaster  general  during  the  period  of  his  service  in  that  ca- 
pacity, where  the  office  is  really  or  effiietualiy  vacant.  Major  Ctoet^ 
ease,  261. 

28.  By  the  application  of  the  act  of  the  2d  of  March,  1827,  to  the  marine  corps, 

an  assistant  quartermaster  of  marines  was  entitled,  prior  to  the  SOth  of  June, 
1834,  to  all  the  extra  pay  and  emoluments  and  aUowanoes  allowed  to  an 
assistant  quaitermaster  in  the  army  similarly  situated.  Cc^t,  Niehoiaon^e 
ease,  265. 

29.  The  ownen  of  vessels  chartered  for  the  purpose  of  transporting  Indians  ftom 

Florida,  but  nut  employed  for  that  purpose,  are  legaUy  entitled  to  the  stipu- 
lated demurrage  and  the  actual  damage  occasioned  by  the  non-fulfilment  of 
the  contracts.    Advice,  280. 

30.  The  firat  and  second  classes  of  Indian  reservees  provided  for  in  the  thirteenth 

article  of  the  treaty  of  December,  1835,  with  the  Cherokees,  are  entitled  to 
compensation  in  money  in  lieu  of  their  interests,  notwithstanding  the  sup* 
plementary  articles  concluded  after  the  refusal  of  the  President  to  alldw  pre- 
emptions.    Advice,  297,  304. 

31.  In  respect  to  the  third  class  there  is  no  doubt;  yet  the  Attoiney  General,  on 

the  whole,  concludes  that  the  reservees  of  that  class  are  also  entitled,  indi* 
dividually,  to  compensation  in  mon^.     Ibid. 

32.  The  compensation  to  the  first  and  second  classes  must  be  paid  by  the  United 

States,  not  out  of  the  supplementary  fund;  but  that  to  the  third  olass  must 
be  paid  from  the  $600,000  set  apart  in  liie  supplementary  artides.    Ibid. 

33.  The  assistant  surgeon  is  entitled  to  the  pay  of  a  surgeon  whenever  he  iji  catted 

to  discharge  the  peculiar  duties  of  a  surgeon;  bat  those  duties  must  be  soeh 
as  can  only  be  performed  by  him  when  present.    Advice^  308. 
34«  The  accounts  of  manhals  certified  by  the  court,  or  one  of  the  Judges  thereof,. 
Vol.  Ill— 49. 
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ai  providad  in  tbe  fourth  wction  of  the  set  of  May  8,  1792,  tre  condiM^s 
upon  the  aoooanling  officer!  of  the  trearary,  except  fn  cases  where  charges 
shall  be  allowed  by  the  eoort  or  judge  for  a  service  or  purpose  not  men- 
tioned in  the  acts  of  Congress,  and  where  a  greater  sum  shafl  be  allowed 
than  that  fixed  by  law.  Que  of  the  marahal  of  the  Southern  DUtriet  of 
Hew  York,  316. 

85.  As  to  whether  a  charge  of  two  dollars  for  serfing  a  writ  of  subpoena  is  proper, 

it  b  not  peroeiTed  that  there  is  any  legal  warrant  for  excepting  it  from  tbe 
enacting  words  of  the  statute  giving  that  compensation  for  ue  senrioe  of  any 
process,  dkc     Ihid, 

86.  The  account  of  the  manlial  of  the  District  of  Columbia,  for  extra  allowaooes 

'to  goremment  witnesses  on  the  trial  for  the  burning  of  the  treasury  butld- 
ings,  made  by  the  cireoit  court,  and  certified,  cannot  be  legally  paid,  not- 
withstanding the  certificate,  for  the  reason  that  no  act  of  Congress  anthor- 
izes  payment  of  charges  for  such  a  purpose.  Cote  of  the  marohal  of  the 
DUtriet  of  Columbia,  318. 

87.  The  distinction  between  this  and  the  preceding  case  is,  that  here  the  serrioe 

is  not,  whilst  there  it  was,  authorized  by  law.  The  two  opinions  rsad  to- 
gether clearly  define  the  views  of  the  Attorney  €lenerel  upon  the  suliject  of 
the  efficacy  and  legal  bearing  of  the  certificate  of  the  court  upon  the  ac- 
counts of  marshals.     Ibid. 

88.  Officen  thereunto  authorized,  commanding  in  a  corps  of  militia  or  volunteere 

in  the  actual  serrice  of  the  United  Btates  in  a  grade  higher  than  their  rank 
in  the  army,  are  equitably  entitled  to  the  pay  and  emoluments  of  the  grade 
in  which  they  serve,  and  may  be  paid  out  of  the  appropriation  for  the  pay 
of  militia  and  volnnteera.     Advice^  323. 

39.  The  same  result  may  be  produced  by  allowing  it  out  of  the  army  appropria- 

tion, and  allowing  the  difibrence  between  that  and  the  gntde  in  which  they 
serve.    Ibid, 

40.  Clerks,  whose  ordinary  duties  are  prescribed  by  law,  or  by  the  head  of  the 

bureau  in  which  they  are  employed  under  the  authority  of  law,  who  per- 
form services  additioiuil  to  those  which  are  in  their  line  of  ordinary  duty, 
are  equitably  entitled  to  a  just  compensation  therefor.    Hunter't  cage,  324. 

41.  Services  thus  rendered  t^e  government  must  be  regarded  as  wholly  eztia* 

official.    Ibid. 

42.  Clerks  in  the  Fourth  Auditor's  office  are  entitled  to  a  fair  compensation  for 

services  performed  by  them  in  relation  to  the  navy  pension  and  navy  hospi- 
tal funds,  provided  those  services  are  not  within  the  range  of  tbe  powera 
and  duties  assig[ned  by  law  to  the  office  of  the  Fourth  Auditor.  Hunier^i 
ease,  329. 

48.  The  same  rule  for  ascertaining  whether  services  were  extra  official,  as  was 
laid  down  in  the  opinion  given  on  the  6th  of  April,  1838,  should  be  ap- 
plied.    Ibid, 

44.  An  officer  who,  in  point  of  fact,  temporarily  performs  the  duties  belonging  to 
an  officer  of  higher  grade,  is  entitled  to  the  compensation  allowed  to  such 
higher  grade,  even  though  his  appointment  may  not  have  conformed  in  all 
respects  to  the  requirements  of  the  regulations.      Woo^u  ease^  337. 

46.  A  captain,  entitled  to  keep  three  horses  only,  can  only  draw  forage  in  kind, 
or  claim  an  equivalent  in  money,  for  that  number;  and  if  he  draw  for 
hones  belonging  to  the  United  States,  it  must  be  deducted  from  that  num- 
ber.    CapU  Fowler*»  ca^,  340. 

46.  The  actual  command  of  any  number  of  men  sufficiently  large  to  constitute, 

according  to  the  usage  of  the  Navy  Department,  a  detatchment  of  marines, 
entitles  the  commander  to  the  compensation  given  in  the  2d  section  of  the 
act  of  March  2,  1827.    Advice,  342. 

47.  The  accountuig  oflScera  of  the  treasury  may  allow  an  account,  if  it  be  a  just 

one,  of  Charles  J.  logersoU,  district  attorney  of  the  eastern  district  of  Penn- 
sylvania, notwithstanding  his  having  been  sued  by  the  United  8tatra  for  va< 
rious  bonds  placed  in  his  hands  for  coUeetion,  tof  moneys  received  thereon. 
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•nd  for  other  mooeyi^  (his  aooount  not  havuig  been  eet  off  in  the  rait,)  and 
e  judgment  recoTered  by  the  United  States  against  him  for  f3,976  78,  the 
same  as  if  it  were  presented  piier  to  the  institution  of  that  salt,  as  the  said 
account  was  a  matter  separate  and  distinct  from  the  subject-matter  of  the  suit, 
and  a  set-off  not  hating  been  required  to  be  made.     IngentUf*  ea^e^  845. 

48.  The  secretary  of  the  commander  of  the  surveying  and  exploring  expedition 

has  no  legal  right  to  compensation  for  services  tendered  anterior  to  the  ap- 
pointment ef  the  commander  and  the  receipt  of  formal  notice  of  his  appoint- 
ment as  secretaiyf  yet  if  he  actually  rendered  services  in  respect  to  that  ex- 
ipedtlion  before,  and  in  the  judgment  of  the  President  has  an  equitable  claim, 
he  may  be  paid  out  of  the  appropriation  of  1 896,  for  the  expedition,  vrith- 
out  sending  the  claim  to  Congress.     ReynM$  eaw,  857. 

49.  The  two  clerks  in  the  bureau  of  Indian  Affiurs  are  not  entitled  to  the  ad- 

ditional compensation  asked  for,  under  the  third  section  of  the  act  of  8d 
Mareh,  1837.     Advice,  381. 

M.  The  expenses  incurred  in  prosecuting  for  and  obtaining  the  legacy  bequeathed 
to  the  United  States  by  James  Smithson,  and  for  transporting  the  same  to 
this  country,  ought  to  be  defrayed  out  of  the  appropriation  made  by  Con- 
gress.   Admctf  883. 

<51.  The  daim  of  General  Scott  for  a  compensation  of  eight  dollars  per  day  over 
and  above  his  regular  pay  as  major  general,  for  superintending  the  removal 
of  the  Chero]|ees  under  the  direction  of  the  Secretary  of  War,  cannot  be 
allowed  without  violating  the  proviso  to  the  act  of  3d  March»  1836.  Oen. 
Heotfa  ease,  395. 

53.  The  claim  of  Oeneial  Scott  for  compensation*  at  a  rate  of  eight  dollars  per 

day  over  and  above  his  regular  sidary,  for  airanging  and  superintending  the 
removal  of  the  Oherokees,  even  though  he  were  a  special  commissioner  to 
eifoct  that  object,  cannot  properly  be  allowed.  Geiu  8coU*9  csm,  416. 
63.  Clerks  and  others  holding  regular  appointments  to  places  created,  and  re- 
ceivmg  specific  salaries  affixed  thereto  by  law,  are  not  entitled  to  additional 
allowances  for  services  rendered  the  government  as  the  agent  for  surveying 
and  selling  Indian  lands,  the  same  being  prohibited  by  acts  of  Congress. 
Adoieif  428. 

54.  Extm  compensation  to  persons  entitied  to  salaries  may  be  allowed  only  wheie 

money  shall  have  been  appropriated  for  the  particular  servioes,  for  the  rendi- 
tion of  which  it  is  claimed  as  a  compensation,  v  Aduiee,  439. 

55.  In  a  case  of  a  general  appropriation  of  a  sum  of  money  for  the  accomplish- 

ment of  a  particular  otgeiBt,  no  part  of  it  can  be  paid  to  a  person  receiving 
an  annual  salary,  unless  the  services  rendered  are  directed  to  be  paid  for  by 
tiieact    IbiA 

56.  By  the  acquiescence  of  the  government,  and  the  construction  given  in  several 

judicial  decisions,  entitled  to  respect,  the  set  of  the  7th  of  May,  1822,  in 
relation  to  the  compensation  of  officers  of  the  customs,  is  not  deemed  to 
work  a  repeal  of  the  act  of  the  2d  of  March,  1799,  in  relation  to  the  same 
sttbjecu    Hewhau^i  ease,  449. 

57.  It  is  inexpedient  for  accounting  officers  in  any  ease,  onless  thereunto  specially 

directed  by  act  of  Congress,  to  re-adjudicate  upon  the  items  of  an  account 
once  considered  and  settied  in  their  offices.  •  MeOalla*»  aue^  461. 

58.  If  the  practice  be  allowed,  the  experiment  will  be  made  upon  every  change  of 

iocounting  officers,  by  persevering  daimanta  who  may  imagine  themselves 
entitled  to  more  than  they  have  been  allowed,  to  procure  a  reconsideration 
and  revision  of  former  decisions;  and  the  same  would  be  likely  to  result  dis- 
advantageously  to  the  government.    IM. 

59.  The  chief  messenger  in  the  Treasury  Department  is  not  entitied  to  compensa- 

tion over  and  above  his  salary,  for  carrying  the  mails  of  the  several  offiices 
occupying  the  southeast  executive  building,  to  and  from  the  post  office;  but, 
if  he  be  required  to  furnish  a  horw  for  that  duty,  a  reasonable  compensation 
for  that  should  be  allowed.     Adoietj  473. 

50.  Nor  are  watchmen  entitled  to  extra  compeneatioft  for  labor  performed  m  the 

offices  during  the  day.    /&»(/. 
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61.  Agents  for  paying  penions  are  entitled  to  have  their  iifciiMM}  eontuigeDt 

expenses  Allowed,  notwithstanding  the  act  of  April  SO,  1836;  as  the  pio- 
hibitions  of  that  act  maj  be  well  satisfied  bj  stopping  pajment  of  the  two 
per  centum  oommianons  which  had  been  theretofore  allowed  for  disboisnig 
pension  monejs.    Caaa  of  King  j"  LowCt  481. 

62.  Where  proposals,  in  the  nsul  fonn,  for  the  transportation  of  the  nail  bstwean 

certain  specified  points^  had  been  advertised  and  accepted  withoot  certain 
knowledge,  on  either  lAde,  that  the  condition  of  the  roads  was  each  that 
coaches  conU  pass  over  the  roats^  and^  after  trial,  it  was  found  that  thej 
were  not  snch  as  to  permit  the  ezeention  of  said  oontiact,'  aerording  to  tta 
terms-*Dscii>is»  that  the  oontractor  be  releaeed  from  farther  obligatioiw 
under  it,  and  that  he  receive  compensation  for  tianaporting  the  mail  lyy 
steamboat.  Sac     Tohy*9  ease,  493. 

63.  Where  a  marshal  receited,  m  doe  coarse  of  law,  processes  of  sommone  and 

subpcna  for  the  same  witnesses,  (it  being  the  usual  mode  of  procuring  the 
attendance  of  witnesses  in  the  court  from  which  thej  issued,)  and  served 
the  same  as  required,  he  is  entftled  to  his  fees  for  both  seimes^  on  their  bo- 
ing  allowed  and  certified  bj  the  district  judge.     WaddtWs  cose,  497. 

64.  Marshals  have  no  control  over  the  practice  of  the  courts,  nor  over  the  kind  of 

process  which  they  may  issuet  thej  are  simpfy  bound,  as  offiesia  of  dSt 
courts,  to  execute  the  process  issued  to  them.    Ibid. 

65.  In  a  matter  of  genenl  and  established  practioe^  the  regular  taxatieo  of  the 

costs^  and  their  allowance  io  due  form  by  district  judges^  are  binding  and 
conclusive  upon  the  accounting  oflScers.    Ibid, 

66.  There  cannot  be  properly  allowed  but  one  oompetisation,  for  the  same  peried» 

to  the  individual  appointed  under  the  act  of  dOth  June,  1834$  a  superin- 
tendent of  Indian  emigration  at  a  stipulated  salary,  and  afterwarda  a  com* 
missbner  to  negotiate  a  treaty  with  the  Miamies.    CoL  Pepptf^9  eoMe,  511. 

67.  District  attorneys  are  not  entitled  to  any  compensation  over  and  above  their 

annual  salary  and  stated  fees  for  any  services  whatever  rendered  bj  them  aa 
such  officers  in  the  proeecution  of  oflendeia.  Comc  ofDiiiriet  Attorney  tf 
Indiana,  515. 

68.  But  where,  under  special  mstmctions,  district  attorneys  render  eervieea  of 

various  sorts,  necessary  to  discover  criminals  and  in  procuring  ad«pute  evi- 
dence, for  such  servicee  th^  may  be  allowed  an  adequate  compensation  bj 
the  proper  department     IbitL 

69.  Since  the  3d  of  March,  1836,  quartermasters  have  not  been  allowed  any  ezCm 

compensation  on  account  of  disbursements  for  public  suppliee.  Jfo^ 
IVeecfs  eaae.  516. 

70.  Where  it  u  the  settled  practice  of  the  court  to  procure  the  attendance  of  wit- 

nessss  by  the  service  both  of  the  process  of  summons  and  subpcsna,  and  an 
order  issues  to  the  marshal  to  summon  witnesses,  that  officer  is  entitled  to 
an  allowance  of  fifty  cents  for  performing  the  order,  and  the  stated  compen- 
sation for  serving  the  suomidns  and  sobpena.  He  cannot  diareg«rd  the 
orders  or  process  issued  by  the  court,  even  though  they  are  superfluous;  bol 
must  execute  such  as  shall  be  issued  to  him  in  the  ordinary  practice,  end 
for  vrhich  he  b  entitled  to  the  prescribed  fees  at  the  hands  of  the  govcm- 
ment    Qub  of  the  Mankal  of  Uu  Southern  Di&trict  of  New  York,  536. 

71.  The  taxation  of  the  court,  and  the  allowance  and  certificate  of  the  judge,  are 

conduaive  upon  the  accounting  officers  when  the  service  or  purpose  u  enu- 
merated in  the  act  of  Congress,  and  the  eum  allowed  therefor  is  not  exceeded. 
Ibid. 

73.  The  marshal  connot  be  allowed  more  for  the  service  of  a  sunmons,  where  a 
subpsna  and  summons  shall  have  been  issued  to  him  to  obtain  the  attend- 
ance of  a  suagle  witness,  than  the  sum  prescribed  for  summoning  a  angle 
witness.    Ibid. 

73.  The  acts  of  3d  March,  1835,  end  3d  July,  1836,  do  not  authorise  the  pay- 
ment of  additional  compensation  to  contractors  for  transporting  the  mail  in 
eases  when  the  tnoe  of  the  transit  only  is  changed,  even  though 
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ooHTeyances  thall  be  required.  Vat  where  the  maH  is  carried  between  the 
•ame  termini  no  oftoner,  and  there  ie  no  increaae  of  expedition  on  the  route. 
Adoieej  84S. 
74.  The  act  of  Sd  Jaly,  1886,  providea  (ur  the  manner  in  which  diangee  are  to 
be  made  in  the  lenna  of  any  existing  contract,  other  than  thoee  having  re- 
ference to  additional  service  or  increase  of  expedition.  Ibid. 
76.  The  compensation  of  teamsteri,  dbe.,  in  the  Florida  service,  was  not  provided 
for  in  the  act  ot  1819,  providing  p^  for  fatigue  dnty  in  the  regular  army, 
but  has  been  provided  for  specially  by  Congress,  and  may  be  made  to  the 
▼olunteers  selected  for  that  service,  with  the  approbation  of  the  commanding 
general.     Advice,  660. 

76.  Contractors  for  the  removal  of  Uie  Chiekasaws  to  theb  new  homes  must  be 

paid  from  the  appropriation  of  the  Chickasaw  fund  made  by  the  act  of  the 
90th  of  April,  1836,  even  though  some  of  the  Indiana  did  not  avail  them- 
selves of  the  means  fumiahed  to  remove  them.    Buekner^e  cose,  661. 

77.  Where  collectors,  naval  officers,  and  surveyors,  ars  required  by  the  Secretary 

of  the  Treamiry  to  perform  eevkes  which  are  unconnected  with  their  offi- 
cial daties,  the  necessary  expenses  actually  incurred  in  the  performance  of 
those  extra  daties  may  he  allowed  them.     Admee,  668. 

78.  Company  officers  only  are  entitled  to  the  forty  cents  a  day  preivided  by  the  2d 

eection  of  the  act  of  1 9tb  March,  1886.     Adnee,  666. 

79.  The  United  States  are  liable  to  clerks  of  circuit  courts  for  their  fees  properly 

chargable  to  phuntiflb,  in  suits  in  which  the  United  States  are  plaintiffii;  and 
the  acooanting  officers  may  allow  them,  even  though  marshals  may  have  col- 
lected them  of  defendants  and  neglected  to  pay  them  over.    Adviee,  576. 

80.  The  compensation  of  officers  of  the  customs  is  to  be  regulated  and  graduated 

by  the  importations  of  the  prssent  year;  the  act  of  July  SI,  1840,  merely 
substituting  the  present  for  the  year  1888.     Addeiy  687. 

81.  Navy  agents  employed  to  make  purchases,  or  to  peiform  any  survices  for  a 

department  other  than  the  Navy  Department,  are  not  entitled  to  extra  com- 
pensation unless  compensation  for  the  extra  serviess  is  expressly  authorized 
by  law.     Adviee,  688. 

89.  Extra  compeneation  to  the  judge  of  the  euperior  oourt  at  8L  Augustine,  for 
examtntng  and  adjudging  certain  cases  of  claima,  cannot  be  allowed,  as 
there  is  no  appropriation  for  the  services,  and  no  provision  for  their  pay- 
ment, in  that  act  requiring  them.     Advice^  669. 

88.  The  district  attorney  for  the  District  of  Columbia  is  entitled  to  a  reasonable 
compensation,  over  and  above  hif  salary  and  stated  fees,  for  attending,  on 
the  part  of  tbe  United  States,  during  the  taking  of  certain  depositions  in 
said  District  in  a  case  depending  in  the  circuit  court  of  Missouri.  Cote  of 
the  DUtrict  Altomey  of  the  District  of  Cotumbioy  699. 

84i  The  district  attome;y  of  Vermont  is  entitled  to  an  allowance  for  expenses  in- 
curred  in  numerous  journeys^  undertaken,  with  the  approbation  of  the  So- 
licitor of  tbe  Treasury,  for  the  purpose  of  securing  certain  payments  due  to 
the  United  States,  and  a  further  allowance  for  compensaUon  in  superintend- 
ing the  sale  of  certain  real  estate  in  Vermont    Kelloga^a  etue  618. 

86.  Clerks  in  the  office  of  the  Secretary  of  War  are  not  entitled  to  extra  com- 
pensation for  attending  to  the  boaineas  connected  with  the  reservations  un- 
der the  Creek  treaty  of  March  34,  1882.     AfiV«  cose,  621. 

M.  The  provisions  for  the  regulation  of  the  foes  and  compensation  of  certain 
clerks,  attorneys,  counsetiors,  and  marshals,  in  the  district  courts  of  the 
United  States,  contained  in  the  act  making  appropriations  for  the  civil  and 
diplomatie  expenses  of  the  government  for  the  year  1841,  was  designed  to 
seduce  the  foes  of  the  federal  oiioers  whoee  oompeDsation  by  existing  laws 
exceeds  |l,600  per  year,  to  tbe  scale  of  fees  allowed  fagr  law  for  similiar  ser- 
vices in  the  highest  State  courts.    BaffmmCe  eoMe^  627. 

S7.  To  give  eOect  to  this  provision  the  aenwral  officers  embraoad  within  it  should 
ascertain,  as  for  aa  praeticahle,  whether  all  the  Aei^  emolumenta,  and  re- 
oeipl*  of  their  office^  as  aUonmd  wider  atttanor  law%  wiU  make  their  en- 
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tire  compensation  exceed  the  enm  of  $1,600  per  annnmt  and  if  it  be  nm- 
eonably  certain  that  they  will,  the  officer  must  be  confined  in  bis  charges  to 
the  rates  of  fees  prescribed  bj  the  proviso.  If  they  will  not,  or  if  the 
question  be  fairly  doubtful,  the  old  rale  may  be  adhered  to.  Ibid. 
88.  Clerks  are  not  responsible  to  the  treasnry  for  fees  which,  after  using  doe 
diligence,'  they  have  failed  to  collect.    Ibtdm 

^9.  A  lieatenant  having  written  a  letter  to  the  Secretary  of  War,  which,  though 
not  intended  as  such,  was  considered  a  resignation  by  that  department,  and 
the  writer  accordingly  dropped  from  the  rolls,  but  afterwards  rsslored  by 
the  President  to  his  station  and  rank,  is  entitled  to  be  paid  as  lieatenant  da- 
ring the  time  he  was  kept  out  of  the  service.     Litut,  Drane*a  caae^  641. 

90.  The  act  of  the  8d  of  March,   1841,  making  appropriations  for  the  civil  and 

diplomatic  expenses  of  the  government  for  the  year  1841,  was  intended  to 
restrain  the  incomes  or  annual  emoluments  of  the  officers  therein  mentioned 
as  such,  from  all  sources  whatever  connected  with  the  performance  of  the 
duties  of  their  office,  to  the  sums  therein  mentioned.    Advice,  668. 

91.  Whether  the  allowance  for  agency  of  marine  hospitals,  soperinteodenoe  of 

light-houses,  and  certificates  for  wines  and  teas,  are  fairly  incloded  within 
the  purview  of  the  statute,  depends  on  the  question  whether  these  objeds 
come  within  the  sphere  of  the  collector's  duty,  d(c    Ibid* 

92.  The  sixth  section  of  the  act  of  1789  provides  that  the  compenaation  which 

shall  be  due  to  the  members  and  officers  of  the  Senate  shall  be  certified  by 
the  President  thereof^  and  the  same  shall  be  passed  as  public  aoooonts  anid 
paid  out  of  the  tieasory;  and  the  certificate  of  the  President,  which  is  the 
presumed  act  of  the  Senate,  is  conclusive  upon  the  matter  aa  between  thai 
body  and  the  accounting  officers.    Evan'a  cote,  662. 

93.  The  government  is  ni:t  bound  to  pay  such  of  the  Florida  militia  aa  disbanded 

voluntarily,  and  without  authority,  and  refused  to  render  aervioe.  Adciitf 
687. 

94.  Nor  is  the  government  bound  to  pay  such  as  were  mnstand,  and  then  di- 

rected to  repair  to  their  homes,  to  remain  in  readiness  to  serve  at  a  momenCs 
notice.    Ibid. 

95.  The  disbanding  was  a  virtual  diachage  firom  adhial  servioe«  and,  during  audi 

discharge,  they  were  not  entitled  to  pay  as  soldiers  oi  the  United  Statea. 
Ibid. 

COMMUTATION. 

1.  Every  volunteer  mustered  into  service  under  the  act  is  entitled  at  once,  and  in 

one  payment,  to  receive,  in  money,  a  sum  equal  to  the  fiill  cost  of  the 
clothing  of  a  non-commissioned  officer  or  private,  as  the  caae  may  be,  in 
the  regular  troops  of  the  United  States,  without  reference  to  the  time  for 
which  he  may  he  kept  in  service.     Adfiee,  169. 

2.  Yolunteeers,  whether  far  six  or  twelve  months,  are  entitled  to  the  cost  of  ril 

those  artides  which  are  required  to  clothe  a  soldier  in  the  army  of  the  Uni- 
ted States  on  his  entrance  into  service^  for  a  year  if  he  shall  be  enlisted  for 
a  year — for  six  months  if  that  be  his  term.     Ibid, 

CONSULS. 

1 .  Where  the  American  consul  at  Havana,  to  whom  an  American  brig  reported 
herself,  suspected  her  papers  to  be  firaudulent,  and  not  snch  as  to  entitle  hi»r 
to  the  protection  which  belongs  to  vomoIs  sailing  under  the  American  flag^ 
and  ordered  the  commander  of  a  ship-of-wmr  lying  at  that  port  to  aeise  and 
detain  her  until  the  government  could  be  advised  of  the  facts  and  direct  as 
to  the  ooone  to  be  adopted^  and  a  correspondence  having  ensued  betwesD 
said  consul  and  the  Captain  General  of  Cuba,  disposing  i  the  question  of 
the  violation  of  the  aoversignty  of  Spain,  in  making  the  aeiiare  in  the  port 
of  Havana;  and  the  question  under  the  several  navigation  acts,  and  the  lawa 
to  prohibit  the  alave- trade,  being  presantsd  as  to  the  legality  of  the  aei«n% 
and  the  course  to  be  pursued  under  the  circumstances  nncipan,  that,  when- 
ever there  is  just  cauae  to  believe  Uu4  any  merchant  vesael  is  engaged  in  ud 
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illicit  trade,  i  public  Testel  has  the  right  to  detain  her  until  our  goTemment 
can  act  upon  the  subject;  and  that  the  queetion  of  the  violation  of  the  iot- 
ereignty  of  any  foreign  government  in  nowiae  aflecta  the  question  in  respect 
to  the  liability  of  the  suspected  vessel  to  seizure  under  such  circumstances. 
Advice,  405. 

5.  Although  the  laws  turn  out  to  be  improvident  for  the  punishment  of  just  this 

species  of  fraud,  it  was  competent  for  the  consul  to  give  the  order,  and  for  the 
public  vessel  to  make  the  seizure  and  detention— -nevertheless,  without  fui^ 
ther  proof  that  the  vessel  was  engaged  or  arranged  to  be  engaged  in  the 
slave-trade,  further  proceedings  should  not  be  taken  on  the  premises.  Ibid, 
d.  Seamen  on  board  vessels  of  war  are  not  entitled  to  pecuniary  assistance  from 
consuls  abroad,  under  the  act  of  28th  February,  1803.    Advice,  683. 

4.  The  moneys  in  the  hands  of  the  Secretary  of  State  were  raised  from  the  wages 

of  merchant  seamen  only,  and  should  be  applied  only  for  the  relief  of  that 
class  of  seamen  which  have  contributed  to  the  fund.    Ibid. 

6.  Seamen  on  board  ships-of-war  are  not  entitled  to  pecuniary  asastanee  from 

consuls  under  the  acts  of  1792  and  1803.    Advice,  685. 
CONTRACTS. 

1.  Contracts  to  carry  the  mail  of  the  United  States,  without  stipulation  as  to  its 
weight,  include  the  whole  mail  aoeiuing  between  the  termini  named  therein, 
or  coming  into  it  from  other  routes,  according  to  the  arrangeaaent  contem- 
plated when  they  are  made;  and,  if  juatioe  shall  demand  extra  allowance  on 
account  of  the  increased  weight,  it  must  be  sought  of  Congresi^  and  not  of 
the  Postmaster  General.     Cote  of  Stockton  8f  atokee,  1. 

5.  If  a  contractor  for  fomiahing  supplies  for  the  army  gives  an  order  upon  the 

packers  fsr  pork,  and  the  same  have  been  prepared  and  designated  by  the 
vender,  the  subeequent  risk  of  the  same  is  upon  the  government  Case  of 
Hubbard  4>  Co,^  116. 

d.  Where  a  contractor  for  woik  on  the  Cumberiand  road  in  Ohio,  made  a  claim 
to  the  Secretary  of  War  for  extra  labor  performed,  and  the  Uttei  submitted 
it  to  Congress,  who  made  an  appropriation  for  the  precise  amount — dzcidbd, 
that  there  can  be  no  valid  obje<^n  to  the  payment  thereof.  Earljfe 
cose,  168. 

4.  The  owners  of  vessels  chartered  for  the  purpoee  of  transporting  Indians  from 
Florida,  but  not  employed  for  that  puipoee,  are  legally  entitled  to  the  stipu- 
lated demurrage  and  the  actual  damage  sustained  by  the  non4uUUment  of 
the  contract  Advice^  280. 
6.  The  United  States  are  bound,  as  well  by  contract  as  by  the  universal  usage  of 
civilized  nations,  to  perfect  the  title  of  the  bein  of  Thomss  F^  Reddick  to 
a  tract  of  land  on  the  bank  of  the  Misrissippi.  Case  of  the  heire  of  Red- 
dick,  308. 

6.  The  Cherokee  frind  is  not  liable  for  damages  arising  from  the  non-fulfilment 

by  the  government  of  contracts  made  for  the  removal  o(  and  supplies  for, 
the  Cherokee  Indians.    Advice,  431. 

7.  Where  one  of  two  or  more  contrectora  for  transporting  the  United  States  mail 

ahall  have  been  guilty  of  a  violation  of  the  twenty-eighth  section  of  the  act 
of  the  2d  July,  1836,  changing  the  orgaaizaiion  of  the  Post  Office  Depart- 
ment, and  providing  mora  efl^tually  for  the  settlement  of  the  accounts 
thereof,  the  Postmaster  General  may  annul  the  contract  and  relet  the  route 
accordmg  to  law.     Advice,  436. 

8.  All  purchases  and  contracts  made  by  the  Navy  Department  should  be  under 

the  direction  of  the  Secretary  of  the  Navy.     Advice,  437. 

9.  When  the  public  exigencies  do  not  require  the  immediate  delivery  of  the 

article  or  performance  of  the  service,  in  such  eases  it  is  neceswaiy  previously 
to  advertiee  for  proposals  respecting  the  same,  unless  the  article  be  a  steam- 
boat or  some  similar  structure.    Ibid. 

10.  Where  immediate  deliveiy  is  necessary  to  the  wants  of  the  public  service,  the 

article  required  must  be  obtained  by  open  purchase.    IbicL 

11.  Where  proponls,  in  the  usual  form,  for  the  transportatfon  of  the  mail  between 
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certain  specified  points,  had  been  advertised  and  accepted  wiAont  certain 
knowledge,  on  either  side,  lliat  the  condition  of  the  roads  was  such  that 
coaches  cooid  pass  over  the  roote,  and,  after  trid,  it  was  found  that  thej 
were  not  such  as  to  permit  the  execution  of  said  contract,  acceding  to  its 
terms — dscidid,  that  the  contractor  be  released  from  further  obligations  un* 
der  it,  and  that  he  receive  compensation  for  transporting  the  mail  by  steam- 
i       boat,  &c.     Tobjif'§  ease,  491. 

15.  Where  a  contractor  for  army  suppfies  agreed  to  famish  for  the  amiy,  upon 

the  requisition  of  the  commandant,  a  supply  of  provisions  for  six  months  in 
advance,  at  Detroit,  and  for  nine  months  at  Mackinac,  and  was  required  by 
the  commanding  officer  to  deposite  more  rations  than  were  required  for  six 
months*  supply  of  the  troops  stationed  at  Detroit,  and  ten  per  centum  in 
addition  for  contingencies^  and  the  question  of  the  rate  of  compenaatton 
for  the  excess  having  been  passed  upon  by  a  court,  and  the  matter  sent  to  the 
accounting  officers  to  be  adjusted  on  principles  of  justice  and  equity,  by  ^ 
act  of  Congress  requiting  them  to  recognise  the  judicial  decision — nscinxn, 
that  the  contractor  must  be  held  to  supply  at  his  contract  price  the  amount 
necessary  for  six  months'  supply  at  Detroit,  and  nine  montlis*  supply  et 
Mackinac,  and  ten  per  centum  besides  for  coolingencies,  and  no  more,  and 
that  for  the  excess  he  sheuU  be  aUowed  the  fair  market  value.  CoUmd 
Tkoma9*$  eaae,  635. 

13.  The  acts  of  3d  Marafc,  1825,  and  8d  Jnly«  1836,  do  not  autfaoitte  the  pay- 

ment of  additional  compensation  to  contractors  for  transporting  the  mail  in 
cases  where  the  time  of  the  transit  only  is  changed,  even  though  additional 
conveyanqss  shall  be  required,  bat  where  the  mail  is  carried  between  tkb 
same  iermini  no  oftencr,  and  there  is  no  increase  of  expedition  on  the  ronte. 
Advice,  643. 

14.  The  act  of  2d  July,  1836,  provides  for  the  manner  in  which  changea  are  to 

be  made  in  the  terms  of  any  existing  contract,  othsr  thsn  those  having  n- 
forence  to  additional  aervice  or  increase  of  expeJition.    Ibid. 

16.  Coutiaeiora  for  the  removal  of  the  Chiokasawa  to  their  new  home  must  be 

paid  from  the  appropriation  of  the  Chickaasw  fund  made  fay  the  act  of  the 
20th  April,  1836.    Bueknor't  case,  561. 

16.  Neglect  of  the  officers  and  agents  of  government  to  give  a  eontractor  for  ra- 

tions, to  be  famished  the  Creek  Indiana,  due  notice  of  an  onexpected  large 
number  of  tium  to  be  removed,  and  supplied  with  rations  at  an  nnasasona- 
ble  period  of  the  year,  is  sufficient  to  excuse  the  non- performance  of  the 
contract,  and  to  protect  the  contractor  from  damagea.    Macka^s  east,  633. 

17.  Payment  for  rations  lumiahed  bfsfore  the  contract  was  ahandooed  by  the  con- 

tractor, ought  not  to  be  withheld  by  the  government  on  account  of  soch 
non-performance.    Ibid. 

COURTS  OP  JUDICATURE. 
See  JvniciAAT. 

COURTS  MARTIAL. 

1.  Judges  advocate  of  oonita* martial  are  required  to  be  awom;  and  wherothe 

proceedings  of  anch  courts  do  not  show  Uiat  they  were,  it  may  be  properly 
considered  that  the  fiict  doea  not  exist,  and  that  they  wera  not  sworn,  and 
that,  therefore^  the  proceedings  wen  irregular  and  void.     (Mrksease,  397. 

2.  The  accused  may  be  put  upon  another  trial ;  but  not  before  the  same  nffioera 

who  constituted  the  first  court     Ibid. 

3.  It  is  a  fatal  error  in  proceedings  befon  courts-martial  for  the  prasidsot  to  omit 

to  administer  an  oath  or  affirmation  to  the  judge  advocate  before  proceeding 

to  trial.     Guihrie*s  eoMt,  644. 
4*  It  is  error  in  pvooeedings  befora  courts  maitial  to  receive  evidence  after  the 

court  has  been  cleared  for  deliberation.    SmiUCs  east,  645. 
6.  la  the  case  under  consideration,  when  tBe  juriadictioa^cf  the  court  was  caOed 

into  question  on  account  of  the  early  date  of  the  enBstinent,  the  record 

ought  to  hftTO  contained  aulhiBnIio  evidence  of  Ae  Umm  and  poiiod  of  the 
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enlistment,  that  the  revising  officer  might  Judge  whether  or  not  the  court 
had  jurisdiction.     lUd, 

6.  It  is  not  sufficient  to  return  the  inferences  or  conclusions  of  courts -martiaU 

nor  mere  statements  of  the  evidence,  or  books  or  papers  inspected  ;  but  the 
evidence  itself  on  which  they  based  their  judgment  must  be  returned.   Hid, 

7.  It  is  improper  for  the  revising  authority  to  make  any  decision  in  regard  to  the 

effect  of  a  certain  act  of  Congress,  in  cases  where  the  record  is  so  defective. 
Ibid. 

8.  Where  a  naval  court-martial  tried  a  master-at-arms  for  desertion,  on  a  charge 

headed  with  a  caption  styling  the  accused  *' master-at-arms/'  and  discharged 
him  on  the  g^und  that  since  his  arrest  he  had  not  been  borne  on  the  ship's 
book's  as  such,  and  that  the  charge  could  not  at  that  stage  of  the  trial  be 
revised — held,  that  the  decision  was  erroneous,  and  that  those  grounds 
were  insufficient  to  deter  the  court  froth  proceeding  to  judgment  on  the 
merits.     Palmer's  ease,  548. 

9.  The  sentence  pronounced  by  the  court-martial  in  the  case  of  Lieutenant  Whit- 

ney is  not  illegal  nor  unconstitutional,  but  it  is,  under  the  circumstances, 
severe  and  harsh.    Lieut  Whitney* 9  case,  631. 

10.  There  is  no  doubt  of  the  competency  of  the  evidence  of  the  prosect|tor  before 

a  court-martial;  but  how  far  his  credibility  may  be  affected  by  the  relation 
in  which  he  stands  towards  the  accused,  is  a  question  of  discretion  for  the 
court  itself.     Lindsay's  ease,  T\^.  • 

11.  The  prosecutor  may,  after  giving  evidence,  remain  In  court  to  conduct  the 

prosecution.     Ibid. 

1%,  file  plea  of  autrefois  aegtiit,  averring  a  former  trial  and  acquittal  for  man* 
slaughter  in  the  supreme  court  of  a  State,  and  that  said  charge  was  sustained 
only  by  the  same  evidence  as  must  be  used  to  sustain  the  charge  for  viola- 
ting the  eighty -eighth  article  of  the  Rules  and  Articles  of  War,  is  not  a  bar 
to  the  proceedings  to  punish  unofficer-like  and  ungentlemanlike  conduct. 
AdvicSf  749. 

18.  Whether,  under  the  eighty-eighth  article  of  the  Rules  and  Articles  of  War,  the 
accused  can  be  brought  to  trial  before  the  court-martial  which,  two  yeare 
before,  had  issued  an  order  for  his  trial,  and  suspended  its  execution  und^ 
peculiar  circumstances,  ^uere.     Ibid* 

CURRENCY. 

1.  The  act  designating  and  limiting  the  fiinda  reeeivmhia  for  the  revenues  of  the 

United  Stat^  forbids  the  receipt  of  any  hank  notes  except  of  such  specie- 
paying  banks  as  shall  from  time  to  time  conform  to  certain  conditions  there- 
in mentioned  in  regard  to  small  biUs,  and  restrains  the  Secretary  of  the 
Treasury  from  making  any  diecrimination  in  this  respect  between  the  difier- 
ent  branches  of  the  public  revenue.     Adwiee,  lift, 

2.  It  leaTes  to  the  secretary  of  the  Treasury  power  to  prohibit  the  reosipt  of  par- 

ticular notes,  provided  his  prohiUtioo  apply  to  both  lands  and  duties,  and  to 
direct  what  particular  notes  allowed  by  law  shall  be  received,  provided  he 
can  find  a  deposite  bank  which  will  agree  to  reeeive  and  credit  them  as 
easbf  and  not  otherwise.    IbifL 

3.  The  deposite  banks  are  the  sole  judges  of  the  notes  to  be  received  by  them 

from  any  collector  or  receiver  of  public  money,  and  are  not  bound  to  receive 
the  notes  of  spy  other  bank  whose  notesthey  may  choose  to  reject;  provided 
they  apply  the  same  rule  to  the  United  States  which  they  apply  to  their 
othff  4epositpis«    J  bid, 

CUSTOMS. 

1.  Sureties  of  a  delmquent  or  defaulting  principal  obligor  in  a  custom-house  bond 
are  not  liable  to  detention  of  moneys  due  them — the  phrase  "who  is  in  ar- 
reare  to  the  United  States,"  contained  in  the  act  of  25th  January,  1828,  ap- 
plying only  to  persons  who^  having  previous  transactions  of  a  pecuniary  na- 
ture with  the  government,  are  found  upon  the  settlement  of  tho^e  transactions 
to  be  in  arrears.    Herring's  ease,  52. 
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2.  The  United  States  htTa  the  right  to  retain  moneys  awarded  under  the  French 
treaty  of  1831  to  a  firm,  of  which  one  member  is  indebted  to  the  government 
upon  a  bond  for  duties  on  goods  imported  for  the  firm,  and  to  apply  the 
same  upon  the  bonds.    HoUina  S,'  HfeBlair,  163. 

S.  After  a  fine  has  been  imposed  by  a  collector  of  customs  for  a  violation  of  the 
revenue  laws,  and  collected  and  distributed  under  the  acts  of  March  3,  1797, 
and  July  14,  1833,  or  either  of  them,  the  Secretaiy  of  the  Treasury  is  not 
authorized  to  remit  it     Peate^a  eaae^  237. 

4.  Moneys  collected  for  customs  and  deposited  to  the  credit  of  the  treasuiy,  bat 

not  actually  brought  into  the  treasury  by  covering  warranty  are  not  so 
blended  with  the  moneys  in  the  treasury  as  to  require  a  special  appropria- 
tion by  law  in  order  to  apply  them  to  the  payment  of  current  expenses,  but 
may  be  applied  as  if  they  had  been  retained  in  the  hands  of  the  coUectoia; 
Advice,  244. 

5.  The  Solicitor  of  the  Treasury  may  grant  indulgences  upon  custom-hooM 

bonds,  in  the  form  of  instructions  to  district  attorneys  who  shall  have  re- 
ceived them  for  prosecution,  in  such  caaes  and  on  such  terms  as  shall  be 
deemed  advantageous  to  the  United  States.    Advice,  247. 

6.  And,  although  the  Solicitor  has  no  jurisdiction  of  bonds  until  they  are  plaeed 

in  the  hands  of  district  attorneys,  he  may,  in  proper  cases,  give  the  instmo- 
tions  conditionally  in  advance,  as  to  the  course  to  be  pursued.    Ibid 

7.  The  collector  of  customs  ougl^jt  not  to  refuse  payment  of  a  debenture  certificate, 

and  in  lieu  thereof  give  credit  on  the  extended  bond  where  the  party  to 
whom  the  certificate  may  have  been  issued;  received  an  extension  of  pay- 
ment on  bonds  given  to  secure  the  duties  on  a  subsequent  importation  of 
goods;  nor  where  the  certificate  came  into  poaseesion  of  the  party  by  endoiae- 
ment  or  assignment     Advice,  279. 

8.  It  is  not  a  breach  of  ofiicial  duty  on  the  part  of  oollectois  to  reiuae  to  report 

their  reasons  for  removing  their  subordinate  officers.     Advice,  326. 

9.  By  analogy  to  the  power  of  removal  exercised  by  the  President,  coUectors 

may  remove  their  subordinates  without  consulting  the  Secretary  of  the 
Treasuiy,  though  the  approbation  of  the  latter  be  necessary  to  an  appoint- 
ment    Ibid. 

10.  It  is  competent  for  the  surveyor  of  a  port  to  depute  mspectors  of  the  costoma 

appointed  by  the  collector  of  customs  at  the  same  port,  with  the  approbation 
of  the  Secretary  of  the  Treasury,  to  act  as  markers.    Advice,  831. 

11.  The  act  of  2d  Maieh,  1833,  to  modify  the  act  of  July  14,  1832,  and  other 

acts  admitting  silks,  did  not  repeal  the  act  of  14th  July,  1832,  and  former 
acts,  which  impose  duties  on  millinery,  hosiery,  and  ready-made  clothing; 
and  those  articles,  of  whatever  materiel  composed,  are  subject  to  duties. 
Advice,  374. 

12.  The  operation  of  the  revenue  laws  cannot  be  legally  suspended  by  the  Comp- 

troller, even  though  goods  may  have  been  oi^red  in  view  of  an  erroneooa 
practice,  and  the  importers  wish  to  countermand  their  orders  from  abroad. 
Ibid, 

13.  It  is  the  duty  of  colleetors  of  customs  to  pay  the  duties  collected  by  them  into 

the  treasury,  although  some  of  them  may  have  been  paid  under  protest  and 
importers  shall  have  prosecuted  to  recover  them  back.     Advice,  392. 

14.  Where  judgments  shall  be  obtained  against  the  collectors  for  overchargea  of 

duties,  the  government  ought  to  discharge  them  and  relieve  collectors  of  the 
consequences  thereof.    Ibid, 

16.  Collectors  should  adjust  the  duties  with  imjporters  at  the  time  of  the  importa- 
tion, and  not  leave  them  unascertained  for  any  considerable  time^  as  tlw 
practice  will  be  pernicious  in  its  consequences.     Ibid, 

16.  By  the  acquiescence  of  the  government,  and  the  construction  given  in  several 
judicial  decisions,  entitled  to  respect,  the  act  of  the  7th  of  May,  1822,  in 
relation  to  the  compensation  of  officers  of  the  customs,  is  not  deemed  to 
work  a  repeal  of  the  act  of  the  2d  of  March,  1799,  in  relation  to  the  i 
subject.    Henehauj^e  cate,  449. 
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17.  The  tariff  act  of  2d  March,  1833,  providei  that  all  article*  of  manufiictnre 

which  may  be  atoertained  to  be  worsted  shawls,  worsted  stuff  goods,  or  com* 
posed  of  sUk  and  worsted,  shall  be  admitted  free  of  duty.     Advice^  460.    .^ 

18.  Where  collectors,  naval  officers,  and  sarveyors,  are  required  by  the  Secretary 

of  the  Treasury  to  perform  serrices  which  are  unconnected  with  their  offi- 
cial duties,  the  necessary  expends  actually  incurred  in  the  performance  of 
those  extra  duties  may  be  allowed  them.     AdviUy  563. 

19.  The  Secretary  of  the  Treasury  has  no  power,  under  any  law  now  existing,  to 

refund  moneys  deposited  for  duties  with  a  collector,  but  which  are  ultimately 
found  to  exceed  the  amount  of  duties  properly  chargeable.  Advice^  583. 
SO.  Collectors  are  not  required  to  give  bonds  in  a  larger  amount  than  tefore  under 
the  act  of  July  4,  1840,  unless  it  shall  be  deemed  necessary  by  the  proper 
officers  of  the  department;  but  they  are  required  to  give  new  bonds  with  new 
conditions  embracing  new  duties  devolved  upon  them,  as  well  as  those  pre- 
viously required.     Advice^  586. 

21.  The  compensation  of  officers  of  the  customs  ought  to  be  regulated  and  grad- 

uted  by  the  importations  of  the  present  year;  the  act  of  July  21,  1840, 
merely  substituting  the  present  for  the  year  1838.    Advice^  587. 

22.  Under  the  act  of  July  3,  1840,  all  collectors  of  customs  are  required  to  execute 

bonds  embracing,  in  terms,  the  new  duties  to  which  they  are  or  may  be 
subject.     Advice^  600. 

23.  Even  at  ports  where  there  is  a  receiver  general,  there  are  some  new  and  in- 

creased fiscal  duties  imposed  on  the  collector  which  did  not  previously  bo- 
long  to  him.     Ihid. 

24.  If  the  proper  department  shall  deem  it  expedient,  it  may,  in  lieu  of  a  new 

bond,  embracing  all  the  duties  of  the  collector,  take  a  new  bond  in  a  suitable 
penalty,  embracing  the  new  duties  only,  leaving  the  old  one  outstanding. 
Ibid. 
26.  Collectors  of  customs  are  required  to  execute  new  bonds  embracing  the  new 

duties  imposed  on  them  by  the  act  of  4th  July,  1840.  Admce,  610. 
26.  The  act  requires  all  collectors  of  customs  to  safely  keep,  without  loaning  or 
using,  all  the  public  money  collected  by  them,  or  otherwise  at  any  time 
placed  in  their  possession  or  custody,  till  the  same  is  ordered  by  the  proper 
department  to  be  transferred  or  paid  out,  except  as  therein  particularly  provi- 
ded; and  although  he  is  required  to  pay  it  over,  the  character  of  ^is  respon- 
sibilities and  his  duties  is  changed,  even  though  there  be  no  increase  of 
money  on  his  hands.  Ibid. 
.  27.  Duties  erroneously  psid  under  protest,  and  accounted  for  by  the  collector, 
cannot  be  refunded  by  the  Treasury  Department  without  previous  legislative 
sanction.    Advice^  613. 

28.  The  liabilities  consequent  upon  a  re  appointment  to  an  office  already  hied,  do 

not  commence  until  the  term  commences  for  which  such  re  appointment  is 
made.     Trick^9  eaae,  626. 

29.  The  act  of  the  3d  of  March,  1841,  making  appropriations  for  the  civil  and 

diplomatic  expenses  of  the  government  for  the  year  1841,  was  intended  to 
restrain  the  incomes  or  annual  emoluments  of  the  officers  therein  mentioned 
as  such,  from  all  sources  whatever  connected  with  the  performance  of  the 
duties  of  their  office,  to  the  sums  therein  mentioned.    Advice,  668. 

30.  Whether  the  allowances  for  agency  of  marine  hospitals,  superintendence  of 

light  houses,  and  certificates  for  wines  and  teas,  are  fairly  included  within 
the  purview  of  the  statute,  depends  on  the  question  whetfier  these  objects 
come  within  the  sphere  of  the  collector's  duty,  &c.     Ibid. 

DAMAGES. 

See  Claims. 

DISCHAROES. 

1.  Where  judgments  shall  be  obtained  against  the  collectors  for  overcharges  of 
duties,  the  govemmen  ought  to  discharge  them  and  relieve  collectors  of  the 
consequences  thereof.     Advice,  392. 
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3.  Where  imprisoned  debtors  are  dnchai^  on  payment  of  costs,  It  is  to  be  in- 
ferred that  the  condition  embraced  onlj  the  costs  of  suit  in  the  cases  in 
whish  thej  were  imprisoned.    Advice,  614. 

DISTRICT  ATTORNEYS. 

1.  District  attorneys  are  entitled  only  to  the  salary  allowed  by  the  act  of  1799  and 
by  subsequent  laws,  and  the  per  diem,  mileage,  and  taxable  fees  for  prose- 
cuting before  the  federal  courts  in  their  respective  districts  delinquents  for 
crimes  and  civil  actions  in  which  the  United  States  are  concerned,  or  have 
an  interest,  cognizable  therein,  unless  some  further  special  provision  shall 
have  been  made  by  Congress  for  individu^  officers.  Case  of  Baker  ^ 
Devereaux,  45. 
^.  Not  being  required  by  the  laws  defining  their  geif^  duties  to  attend  Stafe 
courts,  nor  upon  judges  out  of  court,  if  )he)r  services  are  called  for  therein, 
or  on  other  special  occasions,  and  the  (ees  taxed  them  in  such  State  courts 
cannot  be  recovered,  or  aie  inadequate,  they  should  be  paid  a  fair  compen- 
sation out  of  any  moneys  appropriated  to  the  special  objects  in  reference  to 
which  the  services  were  rendered,  or,  in  some  caae^,  put  of  the  judiciaiy 
fund  usually  provided  in  the  general  appropriation  bill.     Ibid. 

3.  The  reference  to  the  fees  of  the  State  courts,  contained  in  the  acts  of  1789 

and  of  1799,  does  not  apply  to  the  courts  nor  the  district  attorneys  of 
States  where  there  are  no  fees  by  law,  but  refers  to  those  where  the  lawa 
give  taxable  fees.     Baker's  cofe,  %52, 

4.  T^e  United  States  should,  in  such  cases,  make  a  reasonable  allowance  to 

their  attorneys  in  the  States  where  the  latter  c^  look  only  to  their  eo^pioy- 
ers  for  compensation.  Ibid. 
6.  District  attorneys  are  not  entitled  to  any  compensation  over  and  above  their 
annual  salary  and  stated  fees  for  any  services  whatever  rendered  by  them  as 
such  officers  in  th^  prosecution  of  ofienderf,  Caee  of  JHetriet  Attorney  qf 
Indiana^  615. 

6.  But  where,  under  special  ii^tnictions,  district  attorneys  render  services  of 

various  sorts,  necessary  to  discover  criminals  and  in  procuring  adequate  evi- 
dence, for  such  services  they  may  be  allowed  an  adequate  compensation  by 
the  proper  department     Ibid. 

7.  The  district  attorney  for  the  District  of  Columbia  is  entitled  to  a  reasonable 

compensation,  over  and  above  his  salary  and  stated  fees,  for  attending,  on 
the  part  of  the  United  States,  during  the  taking  of  certain  depositions  in 
said  District  in  a  case  depending  in  the  circoit  court  of  Missouri.  Ceue  of 
the  Di»tnd  Attorney  of  Missouri^  599. 

8.  The  district  attorney  of  Vermont  is  entitled  to  an  allowance  for  expenses  in- 

curred in  numerous  journeys,  undertaken,  with  the  approbation  of  the  So- 
licitor of  the  Treasury,  for  die  purpose  of  securing  certain  payments  due 
to  the  United  States,  and  a  further  allowance  for  compensation  in  superin- 
tending the  sale  of  certain  real  estate  in  Vermont    Keilog*a  ea$et  612. 

9.  The  provision  for  the  regulation  of  the  fees  and  com|WDsation  of  certain 

clerks,  attorneys,  counsellorf,  and  marshfils,  in  the  district  courts  of  the 
United  States,  contained  in  the  act  making  appropriations  for  the  civil  and 
diplomatic  expenses  of  the  government  for  the  year  1841,  was  designed  to 
leduce  the  fees  of  the  federal  officers  whose  compensation  by  existing  laws 
exceeds  $1,500  per  year,  to  the  scale  of  fees  allowed  by  law  for  similar  ser- 
vices in  the  highest  State  courts.  Boffman*a  case,  626. 
10.  To  give  eflect  to  this  provision  the  several  officers  embraced  within  it  shonld 
ascertain,  as  far  as  practicable,  whether  all  the  fees,  emoluments,  and  re- 
ceipts of  their  office,  as  allowed  under  anterior  laws,  will  make  their  entire 
compensation  exceed  the  sum  of  $1,500  per  annum^  and  if  it  be  reason- 
ably certian  that  they  will,  the  officer  must  be  confined  in  his  charges  to 
the  rates  of  fees  prescribed  by  the  proviso.  If  they  will  not,  or  if  the  ques- 
tion be  fairly  doubtful,  the  old  rule  may  be  adhered  to.  Ibid. 
DISTRICT  MARSHALS. 

1.  Marshals  are  ItaUe  to  account  to  the  United  States  for  moDeys  paid  to  their 
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deputies  on  ezecation,  even  though  the  returoed  day  of  the  execution  may 
ha^e  pataed;  and  defendents  in  such  execution  who  shall  have  paid  money 
on  the  same  after  the  return  day,  are  entitled  to  be  credited  at  the  treasury 
for  such  payments.  Col.  Tennilie^a  case,  78. 
)•  The  accounts  of  marshals  certified  by  the  court,  or  one  of  the  judges  thereof^ 
as  proTided  in  the  fourth  section  of  the  act  of  May  8,  1792,  are  conclusive 
upon  the  accounting  officers  of  the  treasury,  except  in  eases  where  charges 
shall  be  allowed  by  the  court  or  judge  for  a  service  or  {iurpose  not  mentioned 
in  the  acts  of  Congrejs,  and  where  a  greater  sum  irball  be  allowed  than  that 
fixed  by  laW.     WaddeiTs  ctue,  816. 

8.  As  to  whether  a  charge  of  two  dollars  for  serving  a  writ  of  subpoena  is  proper^ 

it  is  not  perceived  that  thM^  is  any  legal  tirarrant  for  excepting  it  from  the 
enacting  words  ef  the  statutse  giving  that  compensation  for  &e  service  of 
any  process,  dee.    Ibid. 

4.  The  account  of  the  marshal  of  the  District  of  Colombia,  for  extra  allowanoef 

to  government  witnesses  on  the  trial  for  the  burning  of  the  treasury  build- 
ings, made  by  the  eircaft  court,  and  certified,  cannot  be  legally  paid,  not- 
withstanding the  certificate,  for  the  reason  that  no  act  of  Congress  anthorizes 
payment  of  charges  for  Midi  a  purpose.  Case  of  the  Mwi^hal  bf  the  J)u» 
tHct  of  Coiumbia,  318. 

5.  The  distinction  between  thb  and  the  preceding  case  is,  that  here  the  Service  is 

not,  whilst  there  it  was,  atithorixed  by  law.  The  two  opinions  read  together 
clearly  define  the  views  of  the  Attorney  General  upon  the  subject  of  the 
effisacy  and  legal  bearing  of  the  certificate  of  the  court  upon  the  accounts 
of  marshals.    Ibid. 

6.  It  is  inexpedient  for  accounting  o65cers  in  any  ease,  Unless  thereunto  specially 

directed  by  act  of  Congresa,  to  re-adjudicate  upon  the  items  of  an  account 
of  a  district  marahal  which  have  once  been  conaidered  and  settled.  Jfo- 
Cafla'9  eaact  461. 

?•  Where  a  marshal  received,  in  doe  coarse  of  law,  processes  of  sumnions  and 
subpoena  for  the  same  witnesses,  (it  being  the  usual  mode  of  procuring  the 
attendance  of  witnesses  in  the  court  from  which  they  issued,)  and  served 
the  same  as  required,  he  is  entitled  to  his  foes  for  both  sei vices,  on  their 
bdng  allowed  and  certified  by  the  district  judge.     WaddelTt  case,  497. 

6.  Marshals  have  no  control  over  the  practice  of  the  courts,  nor  over  the  kind  of 
process  which  they  may  inoe;  they  are  simply  bound,  as  oflliceis  of  the 
courts,  to  execute  the  process  issued  to  them.     Ibid, 

9.  In  a  matter  of  general  and  established  practice,  the  regular  taxation  of  the 

costs,  and  their  allowance  in  due  form  by  district  judges^  are  binding  and 
conclusive  upon  the  accounting  officers.    Ibid. 

10.  Where  it  is  the  settled  practice  of  the  court  to  procure  the  attendance  of  wit- 

nesses by  the  service  both  of  the  process  of  summons  and  subpoena,  and  an 
order  issues  to  the  marshal  to  summon  witnesses,  that  officer  is  entitled  to 
an  allowance  of  fifty  cents  for  performing  the  order,  and  the  stated  compen- 
sation for  serving  the  summons  and  subpoena.  He  cannot  disregard  the 
orders  or  process  issued  by  the  court,  even  though  they  are  superfluous;  but 
must  execute  such  as  shall  be  issued  to  him  in  the  ordinary  practice,  and 
for  which  he  is  entitled  to  the  prescribed  fees  at  the  hands  of  the  govern- 
ment    WaddeWa  ease,  636. 

11.  The  taxation  of  the  court,  and  the  allowance  and  certificate  of  the  judge,  are 

conclusive  upon  the  accounting  officers  when  the  service  or  purpose  is  enu- 
merated in  the  act  ot  Congress,  and  the  sum  allowed  thereof  is  not  ex- 
ceeded.   Ibid. 

13.  The  marshal  cannot  be  allowed  more  for  the  service  of  a  summons,  where  a 
subpoena  and  summons  shall  have  been  issued  to  him  to  obtain  the  attend- 
ance of  a  single  witness,  than  the  sum  prescribed  for  summoning  a  single 
witness.    JbicL 

18.  The  provision  for  the  regulation  of  the  fees  and  oompensstion  of  marshals,  in 
the  district  courts  of  the  United  Siatei^  contained  in  the  act  making  appro- 
priations for  the  civil  and  diplomatic  expenses  of  the  government  for  the 
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year  1841,  wai  designed  to  reduce  the  fees  of  those  wfaoee  compeimtioD  hj 
existing  laws  exceeds  $1,500  per  year,  to  the  scale  of  fees  allowed  by  law 
for  similar  semces  in  the  highest  State  courts.    Advice,  627. 
14.  The  district  marshal  of  the  United  States  should  obey  an  injunction  lamed 
against  him  by  the  snrperior  court  of  a  Ferritory.     Advice,  043. 

DRAFTS. 

1.  If  a  third  person  receive  a  treasury  draft,  in  doe  course  of  business,  for  a  iral- 
uable  consideration,  with  proper  endorsements,  and  without  suspicion  thai 
the  payee,  or  any  bearer  thereof  parted  with  it  unlawfully  or  improperiyy 
he  has  a  claim  upon  the  government  for  its  amount.     Advice,  30. 

3.  But  if  such  third  person  have  any  notice  that  the  draft  was  issued  for  public 
purposes,  and  intrusted  to  an  individual  to  present  at  the  bsnk  and  receive 
the  monej  thereon  foi  the  army,  and  had  lost  it  by  gambling,  or  some  sim- 
ilar misconduct,  such  notice  defeats  his  claim  upon  the  government.  Ad- 
vice, 30. 

3.  Deposite  banks  from  which  a  transfer  is  ordered,  are  liable  for  interest  until 

the  moneys  transferred  shall  be  actually  placed  to  the  credit  of  the  Treasorar 
in  those  to  which  the  transfers  shall  be  made.    Advice,  141. 

4.  Transfers  of  money  to  the  mint,  by  order  of  the  Prssident,  for  the  purpose  of 

coinage,  in  execution  of  the  proviso  to  the  twelfth  section  of  the  act  to  regu- 
late the  depositee  of  public  money,  should  be  made  by  drafts  in  the  same 
manner  as  from  one  deposite  bank  to  another,  remaining  to  the  debit  of  the 
Treasurer  as  money  in  the  treasury.  Advice,  144. 
5«  Where  the  Treasurer  of  the  United  States  issued  a  draft  mpon  a  depoaite  bank 
to  a  navy  agent,  who  sold  it  in  order  to  raise  money  for  necessary  expendi- 
tures, and  the  draft  was  afterwards  presented,  and  dishonored — brvd,  that 
it  was  proper  for  the  Treasury  Department  to  pay  the  interest  and  costs  in- 
cident to  the  dishonor,  and  the  amount,  from  the  original  appropriation  under 
which  it  was  drawn.     Case  of  the  Bank  of  the  United  States,  330. 

6.  And  as  the  holders  are  public  creditors,  the  amount  may  alao  be  paid  in  trea- 

sury notes  under  the  4th  section  of  the  act  of  12th  October,  1837.     Ibid* 

7.  Where  an  assistant  quartermaster  gave  a  draft  on  another  assistant  qnaiter- 

master  to  A,  who  sold  it  to  B,  who  surrendered  it  for  an  authority  to  draw 
on  the  maker  for  the  amount,  and  afterwards  drawing  therefor  by  making  a 
bill  and  selling  it  to  G,  who  caused  it  to  be  presented  to  the  drawer  of  the  first 
draft,  who  had  been  served  with  papers  at  the  suit  of  A,  as  garnishee— ds- 
ciDBD,  that  the  drawee  should  disregard  A*s  process,  and  that  he  pay  the 
draft  which  he  had  authorised  to  be  drawn  upon  him.    BaUwin*»  cage,  605. 

8.  Where  a  receiver  of  public  moneys  at  Kalamaxoo  received  in  payment  for 

public  lands  the  notes  of  a  specie  paying  bank  that  afterwards  suspended 
specie-payments,  and  then  took  from  the  bank  a  draft  on  another  bank 
which  was  returned  dishonored;  and  a  receiver  of  assets  having  been  ap- 
pointed under  the  laws  of  Michigan,  with  whom  the  receiver  of  public  mo- 
neys filed  a  claim  for  this  debt — naLO,  that,  notwithstanding  the  acts  of  tha 
latter,  the  legal  priority  of  the  United  States  to  payment  still  exists.  SleA- 
don'i  ca»e,  625. 

BPnX)RSEMBNT8. 

1.  If  a  third  person  receive  a  treasury  draft,  in  doe  course  of  busineas,  for  a  val- 
uable consideration,  vrith  proper  endorsements,  and  without  suspicion  that 
the  payee,  or  any  bearer  thereof,  parted  with  it  unlawfully  or  improperly^ 
he  has  a  claim  upon  the  government  for  its  amount.    AdvCse,  30. 

EVIDENCE. 

1.  The  Department  of  War  ib  at  liberty  to  receive,  and  ought  to  receive^  any 
credible  evidence,  documentary  or  oral,  coming  from  any  dirintereeted 
source,  which  may  tend  to  establiah  the  fact  that  heads  of  families  signified 
to  the  agent,  within  due  time,  their  intention  to  remain  and  become  dtt' 
of  the  SUtes.     Advice^  134. 
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2.  Further  afvidenee  in  support  of  tho  fkirneM  and  regularity  of  claima  to  land 
made  pursuant  to  the  first  and  second  sections  of  the  act  of  2d  July,  1836, 
may  be  received  by  the  Commissioner  of  the  General  Land  Office.  Admee 
149. 

8.  The  Treasury  Department  has  no  authority  to  require  a  certificate  that  notice 
has  been  gi^en,  or  that  lands  are  liable  to  entry  ;  nor  can  the  Treasurer  re- 
fuse pay  for  a  specific  tract,  unless  he  have  official  evidence  that  it  is  not 
subject  to  sale.    Advice  274. 

4.  The  Executive  will  not  set  aside  the  proceedings  of  courts-martial  merely  be- 
cause they  have  admitted  the  testimony  of  negroes  or  made  other  mistakes, 
though  objected  to,  where  it  appears,  upon  the  whole  case,  that  justice  has 
been  done  and  that  the  verdict  is  substantially  right     Adviu^  523. 

6.  It  is  error  in  proceedings  before  courts-martial  to  receive  evidence  after  the 
court  has  )>een  cleared  for  deliberation.     Advice,  645. 

6.  In  the  case  under  consideration,  where  the  jurisdiction  of  the  court  was  called 

into  question  on  account  of  the  eariy  date  of  the  enlistment,  the  record 
ought  to  have  contained  authentic  evidence  of  the  terms  and  period  of  the 
enlistment,  that  the  revbing  officer  might  judge  whether  or  not  the  court 
had  jurisdiction.    Ibid. 

7.  It  is  not  sufficient  to  return  the  inferences  or  conclusions  of  courts -martial,  nor 

mere  statements  of  the  evidence,  or  books  or  papers  inspected  ;  but  the  evi- 
dence itself  on  which  they  based  judgment  must  be  returned.     Ibid, 

8.  There  is  no  doubt  of  the  competency  of  the  evidence  of  the  prosecutor  before 

a  court-martial ;  but  how  far  his  credibility  may  be  affected  by  the  relation 
in  which  he  stands  towards  the  accused,  is  a  question  of  discretion  for  the 
court  itself.    lAndiatfa  eatet  714. 
EXECUTIVE. 

1.  The  consent  of  the  President  is  requisite  to  the  location  of  grante  made  by 

any  one  of  the  three  Pottawatomie  treatiea,  within  the  limits  of  the  others. 
Advice,  33 

2.  The  consent  of  the  President  is  requisite  to  the  sale  of  the  Choctew  reserves 

under  the  treaty  of  27th  September,  1830.    Adviee,  48. 

8.  Acts  of  Cou'^ress  containing  no  provision  as  to  the  time  when  ihey  shall  take 
effect,  go  into  effect  upon  their  receiving  the  approbation  of  the  President. 
Advice^  82. 

4.  The  act  of  the  Uth  of  July,  1836,  places  the  Greneral  Land  Office  under  the 
supervision  of  the  Secretary  of  the  Treasury.  If  there  be  doubto  of  ite  effect, 
it  is  at  any  rate  competent  for  the  President  to  exercise  his  control  by  direc- 
ting the  Secietery  of  the  Treasury  to  superintend  the  same,  under  the  usual 
subordination  to  bim.     Advice,  137. 

6.  The  salaries  of  judicial  and  other  officers  appointed  for  the  Territory  of  Mich- 

igan are  to  be  paid  until  the  Stete  shall  have  been  actually  admitted  into 
the  Union  by  the  proclamation  of  the  President  Advice^  170. 
6*  The  President's  authority  to  nominate  to  office  cannot  be  exercised  nor  inter- 
fered  with  by  the  Senate.  The  constitutional  action  of  that  body  in  rela- 
tion to  appointmenta  is  limited  to  a  simple  affirmation  or  rejection  of  his 
nominations;  and,  unless  there  be  a  concurrence  in  nominations  as  made, 
they  fail,  and  commisions  cannot  properly  issue.     Coxe*it  etut,  189. 

7.  The  Senate  may  suggest  conditions  and  limitations  to  the  President,  but  can- 

not vary  thoM  submitted  by  him;  for  no  appointment  can  be  made,  except 
on  his  nomination,  agreed  to  without  qualification  or  alteration.    Ibid. 

8.  A  general  approval  endorsed  on  an  Indian's  petition  for  authority  to  alienate 

his  reserve,  under  the  treaty  with  the  Ottewas,  &Cn  of  the  29th  August, 
1821,  is  a  valid  consent — such  having  in  1822  been  the  mode  adopted  by 
the  President  for  the  exercise  of  hie  supervision.     Thorn's  ease,  209. 

9.  Under  the  order  of  the  Treasury  Department,  approved  by  the  President  on 

the  5th  of  October,  1833,  disbursing  officers  may  legally  keep  the  public 
moneys  intrusted  to  them  on  deposite  in  the  banks  heretofore  selected  by  the 
treasury,  and  which  now  have  the  public  money.    Admetf  233. 
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10.  DiBbareiDg  offioen  may  legally  make  special  deposites  of  their  funds  in  non- 

specie-paytDg  banks^  if  so  directed  by  the  President,  where  they  will  agree 
to  receive  the  fands  in  that  way.    Ibid, 

11.  The  moneys  received  from  the  sale  of  resenrations  located  for  Creek  ovphans^ 

under  the  treaty  with  the  Creeks  of  March  24,  1832,  were  properly  brought 
into  the  treasury,  and  may  be  drawn  out  for  inye^tment  or  payment  when- 
ever  the  President  shall  direct    Adtfiee,  238. 

12.  It  is  the  duty  of  the  Executive  of  the  United  States,  to  whom  fhe  care  of  oar 

foreign  relations  is  committed,  to  take  all  lawful  measures  for  the  prateetioin 
of  alien  subjects  of  a  state  with  whom  the  United  States  are  at  peace,  who 
shall  have  placed  themselves  under  the  safeguard  of  our  laws.     Ad^ietf  263. 

13.  The  President  has  power  to  expel  intruders  from  the  lands  secured  to  the 

Chickasaws  east  of  the  Mississippi  by  military  force,  if  necessary.  AdvUt^ 
266.^ 

14.  It  is  the  duty  of  the  Executive  to  secure  to  all  persons  a  fair  and  equal  oppor- 

tunity of  purchasing  the  public  lands.     Advice^  274. 
16.  The  President  has  the  power  to  reserve  from  public  sale  any  or  all  of  certain 
mineral  lands  in  Wisconsin,  and  may,  if  he  deem  it  abvisable,  lease  them. 
Advice,  277. 

16.  Where,  from  want  of  proper  and  necessaiy  information,  he  shall  have  failed 

to  make  the  necessary  reservation  prior  to  the  public  sale,  it  is  oompeleot 
for  him  then  to  direct  the  reservation.     Ibid, 

17.  The  arrangements  for  this  expedition  being  at  the  discretion  of  the  Presidenl, 

he  may  appoint  and  employ  a  medieal  a«istanoe  thereto,  without  the  for- 
mality of  an  exanination  and  approval  by  the  board  of  surgeons.  Admee, 
289. 

18.  The  President  and  Senate,  by  nomination  and  confirmation,  may  ooRect  Uie 

date  of  military  appointments  even  afW  as  great  a  lapse  of  time  as  thai 
which  has  occurred  in  the  case  of  Captain  Twiggs.     Advice^  307. 

19.  The  President  may  withhold  patents  in  cases  where  he  shall  be  satisfied  thai 

certificates  have  been  obtained  fraudulently.     Adoice,  343. 

20.  If  the  President  shall  be  of  opinion  that  the  secretaiy  of  the  commander  of 

the  surveying  and  exploring  expedition  rendered  services  before  he  received 
formal  notice  of  his  appointment,  and  have  an  equitable  claim  to  payment, 
he  may  be  psid  out  of  the  appropriation  of  1636,  without  sending  the 
claim  to  Conffress.     ReynoUCa  ca$e,  367. 

21.  The  President  has  no  power  to  cause  fugitive  slaves,  who  have  taken  refuge 

among  the  Indians  west  of  the  Mississippi,  to  be  apprehended  and  deltverad 
by  the  United  States  officen  and  agents  to  the  ownen  fh>m  whom  such 
slaves  shall  have  fled.     Advice,  370. 

22.  Even  where  slaves  shall  have  taken  refuge  in  the  States,  the  President  has 

no  authority  to  cause  a  surrender  except  when  previously  directed  or  em- 
powered by  a  law.    IbicL 

28.  Congress  has  beent  sUent  hitherto  upon  the  subject  of  fugitives  among  In- 
dians; and  although  it  have  the  power  to  make  regulations  not  inconsistent 
with  subsisting  treaty  stipulations,  until  it  shall  have  enacted  a  law  in  that 
respect  the  President  has  no  authority  to  interpose.    Ibid, 

31.  There  is  no  constitutional  right  vested  in  the  Executive  to  deliver  up  the 
property  of  an  American  citizen,  claimed  by  him  as  his  own,  and  in  hit 
actual  possession,  and  not  condemned,  noi  legally  adjudged  to  belongs 
to  another.     Cavt  Clarkt^s  cane,  377. 

26.  On  completion  or  payment  for  Creek  reserves  conveyed  by  the  reservees  to 
other  persons,  certified  by  some  person  sppointed  by  the  President  for  that 
purpose,  and  approved  by  the  President  himself^  patents  must  issue  to  the 
purchsMrs.     Advice,  413. 

26.  The  power  of  the  Executive  to  grant  reprieves  and  paidons  extends  to  the  re- 
misbion  of  fines,  penalties,  and  forfeitures,  and  costs  in  criminsl  cases,  and 
may  be  exercised  in  degrees  at  different  times  at  the  discretion  of  the  incum- 
bent of  the  office.     Advice,  418. 
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27.  A  portion  of  a  sentence  may  be  remitted  at  one  time^  and  another  portion  of 

it  at  another  time,  and  by  another  Execntive.    Ibid* 
98.  And  the  same  power  is  possessed  by  the  Ezecntiye  over  a  judgment  after  ee- 
carity  for  its  payment  shall  have  been  given,  as  before.    Ibid, 

29.  The  President  does  not  possess  the  power  to  order  any  portion  of  a  specific 

appropriation  for  the  mileage  and  pay  of  members  of  the  House  of  Repre- 
sentatives to  be  transferred  to  the  contingent  fnnd  of  that  body.  Advice, 
442. 

30.  The  treaty  with  the  Winnehagoes  provided  that  certain  payments  therein  stip- 

ulated to  be  made  should  be  made  by  the  President  of  the  United  States, 
and  with  which  the  judiciary  cannot  rightfully  interfere;  and  the  agents  ap- 
pointed by  the  President  may  proceed  to  make  the  payments,  in  disregard 
of  any  writs  of  injunction  which  the  judiciary  may  allow.    ^Advice,  471. 

31.  The  judiciary  cannot  anest  the  execution  of  a  treaty  by  stopping  the  money 

designed  to  be  paid  under  it,  in  the  hands  of  the  agents  of  diie  Execatiye. 
Ibid. 

32.  The  President  will  be  justified  in  ordering  the  marshal  having  the  schooner 

Amistad  in  custody,  to  deliver  the  vessel  and  cargo  to  such  persons  as  may 
be  designated  by  the  Spanish  minister  to  receive  Uiem.    Advice,  484. 

33.  The  President  cannot  lawfully  express  any  opinion  respecting  the  claim  of  Wil- 

liam Otis  until  the  accounting  officers  shall  have  passed  upon  and  settled  all 
the  items  of  the  account  For  him  to  do  so,  would  be  inconsistent  with  the 
act  of  Congress,  and  at  variance  with  the  established  system  of  auditing  and 
settling  accounts  at  the  treasury.     Advice,  600. 

34.  The  Execntive  will  not  set  aside  the  proceedings  of  courts-martial  merely  be- 

cause they  have  admitted  the  testimony  of  negroes  or  made  other  mistakes, 
though  objected  to,  where  it  appears,  npon  the  whole  case,  that  justice  has 
been  done  and  that  the  verdict  is  substantially  right     Advice,  523. 

35.  The  President  may  authorize  the  marshal  to  remove  aU  persons  who  have 

fixed  their  residences  on  the  public  reservationa,  without  authority,  beyond 
the  lines  of  the  posts  of  Tampa  Bay,  for  the  purpose  of  selling  liquor  to  the 
troops,  and  the  suspected  purpose  of  supplying  the  Indians  with  ammuni- 
tion.   Advice,  666. 

36.  The  approval  by  the  President  of  the  location  of  ceitain  lots  by  raservees  un- 

der the  Winnebago  treaty  of  ist  August,  1829,  vests  a  title  in  the  reservees 
that  is  superior  to  that  of  certain  PoUsh  exiles  who  located  18th  April,  1836, 
under  act  of  30th  June,  1884.    il<{«u;c«  584. 

37.  The  Chickasaw  invested  stocks  belonging  to  the  fund  created  by  the  treaty  of 

20th  October,  1832,  cannot  be  transfeired  to  tbe.Choctaws  in  payment  of 
the  land  purchased  of  them,  without  the  previous  consent  of  the  President 
and  Senate.     Advice,  691. 

38.  The  general  assent  of  the  President  and  Senate  to  the  stipulations  of  the  con- 

vention between  the  Chickasaws  and  Choctaws,  by  which  the  former  were 
to  pay  the  latter  five  hundred  and  thirty  thousand  dollars,  cannot  be  re- 
garded as  such  an  assent  as  to  authorize  an  application  of  the  funds  of  the 
Chickssaws  to  the  payment  suggested.    Ibid. 

39.  The  President  of  the  United  States  may  properly  confirm  sales  of  Creek  res- 

ervations made  by  administrators  pursuant  to  the  orders  of  courts  having 
jurisdiction,  whether  the  distribution  of  the  proceeds  among  the  heirs  shall 
nave  been  correctly  made  or  not;  provided  the  purchasers  shall  have  paid  in 
the  purchase  money  in  good  fisith  to  the  administrators  or  legal  representa- 
tives.    Advice,  596. 

40.  The  pardoning  power  vetted  in  the  President  extends  to  fines  imposed  upon 

individuals  for  conduct  adjudged  to  be  comtempts  of  the  circuit  courts.  Ad' 
vice,  622. 

41.  It  is  a  sufficient  compliance  with  the  provisions  of  the  act  of  July  4, 1836, 

for  the  engrossing  clerks  to  write  the  name  of  the  President  to  patents,  and 
for  the  secretary  thereafter  to  attest  them  by  his  signature.     Advice^  623. 

42.  Accorduig  to  the  practice  of  the  executive  department,  the  President  is  not 

Vol.  in— 50 
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considered  ai  aathorixed,  in  the  abeenoe  of  any  expran  proriaion  by  trmtf, 
to  order  the  delivering  up  of  fugitivea  from  jaatioe.     Adwee,  661. 

43.  The  constitution  authorizes  the  President  to  fill  ▼acancies  that  may  happen 

during  the  recess  of  the  Senate,  even  though  the  vacancy  shall  occur  after  a 
session  of  the  Senate  shall  have  intervened.     Adviee,  673. 

44.  The  President  had  a  discretionary  authority  to  proclaim  lands  in  the  territory 

of  Orleans  for  sale  immediately  on  being  informed  that  the  surveys  wero 
made  and  proper  land  officers  appointed  to  conduct  them.    Advice,  697. 

45.  The  Executive  should  not  consent  to  place  the  government  of  the  United 

States,  which  is  not  liable,  without  its  special  consent,  to  be  questioned  in 
its  own  courts,  to  be  made  compulsorily  accountable,  as  stakeholder  or 
garnishee,  to  its  debtors,  their  assignees,  or  creditors — at  least  without  a 
judicial  decision  to  that  efl&ct  by  the  highest  tribunal  known  to  the  lawa. 
Advice,  718. 
EXTRADITION. 

1.  The  Executive  has  no  authority  to  cause  fugitive  slaves,  who  have  taken  re- 
fuge among  the  Indians  west  of  the  MissiasipiM,  to  be  apprehended  and  de- 
livered to  the  owners  from  whom  they  fled.     Advice,  370. 

3.  Even  where  slaves  shall  have  taken  refuge  in  the  States,  the  Presideot  has 
no  authority  to  cause  a  surrender  except  when  previously  directed  or  em- 
powered by  a  law.    Ibid. 

3.  Congress  has  been  silent  hitherto  upon  the  subject  of  fugitives  among  In- 

dians; and  although  it  have  the  power  to  make  regulations  not  inconsistent 
with  subsisting  treaty  stipulations,  until  it  shall  have  enacted  a  law  in  that 
respect,  the  President  has  no  authority  to  interpose.    UmL 

4.  It  is  proper  for  the  Executive  to  cause  the  negroes  taken  on  board  the  Spankfa 

schooner  Amistad  to  be  surrendered  to  such  persons  as  may  be  designated 
by  the  Spanish  mimster.    Advice,  481. 

5.  The  case  of  the  Amistad  negroes  is  adjudged  to  be  within  the  9th  article  of 

the  treaty  of  27th  October.  1795,  between  the  United  States  and  Spain. 

Ibid. 
FEES. 

See  CoHPSHSATiov. 
FORFEITURE. 

1.  Forfeitures  incurred  under  laws  of  the  United  States  may  be  remitted  by  the 

ExecQtive,  whose  power  to  pardon  extends  as  well  to  them  as  to  sentences 

of  court.     Advice,  418. 
3.  The  Postmaster  General  ought  not  to  meddle  with  any  ease  of  IbrMtim 

finally  disposed  of  on  deliberate  examination  by  his  predecessors.     Adoiett 

684. 

FOREIGNERS. 

1.  Unnaturalized  foreigners  are  authorized  to  claim  pre-emption  of  lands  in  cases 
where  the  local  laws  allow  them  to  hold  and  convey  real  estete.  Advice, 
90. 

3.  It  is  the  duty  of  the  Executive  of  the  United  States^  to  whom  the  care  of  oar 
foreign  relations  is  committed,  to  take  all  lawful  measures  for  the  protection 
of  alien  subjecU  of  a  State  with  whom  the  United  States  are  at  peaoe^  who 
shall  have  placed  themselves  under  the  safeguard  of  our  laws.    Advice^  253. 

3.  But  where  aliens  shall  have  suffered  violmice  from  citizens  of  the  United 

States,  they  can  be  protected  only  by  the  redress  to  be  afforded  in  the  ooiuta^ 
and  the  special  interposition  of  the  legislature.    Ibid. 

4.  Unnaturalized  foreigners  cannot  lawfully  be  enKsted  into  the  militery  service 

of  the  United  States^  and  untU  the  passage  of  an  act  legalizing  the  same,  all 
such  enlistmente  already  made  must  be  regarded  as  invalid.    Advice,  671. 
FRANKING. 

1.  Postmasters  cannot  lawfully  receive  to  be  conveyed  in  the  mail  any  packet 
weighing  more  than  three  pounds  in  any  case  whatever^  except  such  as  are 
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specially  prorided  for  in  the  act  of  the  19th  December,  1821,  and  the  joint 
reeoiation  of  the  13th  of  Jannary,  1831.  Advice,  164. 
2.  The  taking  a  aeat  in  a  special  session  of  the  Senate  called  and  held  for  Exe- 
cutiTe  bosiness,  merely,  and  without  any  contemporaneons  meeting  of  the 
Hoase  of  Representatives,  is  not  such  a  taking  of  a  seat  in  Congress  as  will 
entitle  a  Senator  to  the  exercise  of  the  franking  privilege.    Adviee,  171. 

PRAITD. 

1.  Frauds  in  contracts  or  accounts  for  the  transportation  of  the  United  States 

mail  may  be  inquired  into  as  well  by  successors  as  by  the  Postmaster  Gen- 
eral who  made  such  contracts  or  settled  such  accounts.     Advice,  1. 

2.  Virginia  land  scrip  is  so  far  representative  of  money  as  to  be  subject  to  the 

same  equitable  deductions,  in  cases  of  indebtedness  to  or  frauds  committed 
upom  the  government,  as  may  be  made  in  the  case  of  a  sum  of  money  from 
the  government  to  one  of  its  debtors.     Advice,  35. 

3.  On  the  discovery  of  fraud  in  the  obtaining  of  certificates  for  land,  the  Commis- 

sioner of  the  General  Land  Office  may  suspend  the  iasuance  of  patents. 
Advice,  93. 

4.  Sales  by  the  Creeks,  where  purchasei^  either  by  force  or  fraud,  abstract  from 

them  the  purchase  money,  are  fraudulent  and  void.    Advice,  259. 

5.  So,  also,  are  sales  approved  by  the  President  where  the  reservee  was  persona- 

ted by  other  Indians;  and  patents  may  be  withheld.    Ibid. 

6.  The  register  and  receiver,  under  the  power  given  to  them  in  the  12th  section 

of  the  act,  may  examine  the  claim  of  De  Feriot,  and  the  evidence  on  which 
it  was  founded,  for  the  purpose  of  ascertaining  whether  it  was  founded  on 
a  real  or  fabricated  grant,  and  also  for  the  purpose  of  ascertaining  whether 
or  not  the  confirmation  was  fraudulently  obtained ;  and,  if  satisfied  that  fraud 
has  been  practised,  they  ought  not  to  make  the  survey  nor  issue  the  certifi- 
cate.    De  Feriofe  case,  343. 

7.  The  President  may  withhold  a  patent  in  such  case,  even  though  a  certificate 

shall  have  been  issued.    Ihid, 

8.  Where  the  American  consul  at  Havana,  to  whom  an  American  brig  reported 

herwif,  suspected  her  papers  to  be  fraudulent,  and  not  such  as  to  entitle  her 
to  the  protection  which  belongs  to  vessels  sailing  under  the  American  flag, 
and  ordered  the  commander  of  a  ship  of  war  lying  at  that  port  to  seize  a^ 
detain  her  until  the  government  could  be  advised  of  the  facts  and  direct  as  to 
the  course  to  be  adopted ;  and  a  correspoodence  having  ensued  between 
said  consul  and  the  Captain  General  of  Cuba,  disposing  of  the  question  of 
the  violation  of  the  sovereign^  of  Spain,  in  making  the  seizure  in  the  poit 
of  Havana;  and  the  question  under  the  several  navigation  acts,  and  the  laws 
to  prohibit  the  slave  trade,  being  presented  as  to  the  legality  of  the  seizure, 
and  the  couise  to  be  pursued  under  the  circumstanees— dboidkd,  tha^ 
whenever  there  is  just  cause  to  believe  that  any  merchant  vessel  is  engaged 
in  an  illicit  trade,  a  public  vessel  has  the  right  to  detain  her  until  our  gov- 
ernment can  act  upon  the  subject ;  and  that  the  qnastion  of  the  violation  of 
the  sovereignty  of  any  foreign  government  in  nowise  afifects  the  question  in 
respect  to  &e  liability  of  the  suspected  vessel  to  seizure  under  such  circum- 
stances.   Advice,  405. 

9.  Although  the  laws  turn  out  to  be  improvident  for  the  pumshment  of  just  this 

species  of  fraud,  il  was  competent  for  the  consul  to  give  the  order,  and  for 
the  public  vessel  to  make  the  seizure  and  detention — nevertheless,  without 
further  proof  that  the  vessel  was  engaged  or  arranged  to  be  engaged  in  the 
slave  trade,  further  proceedings  should  not  be  taken  in  the  premises.    Ibid, 

GARNISHEE. 

1.  Where  an  assistant  quartermaster  gave  a  draft  on  another  assistant  quarter- 
master to  A,  who  sold  it  to  B,  who  surrendered  it  for  an  authority  to  draw 
on  the  maker  for  the  amount,  and  afterwards  drawing  therefor  by  making  a 
bill  and  selling  it  to  C,  who  caused  it  to  be  presented  to  the  dnwer  of  Uie 
first  draft,  who  had  been  served  with  papers  at  the  suit  of  A,  as  garnishee-* 
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SEC  I  DEB,  thai  the  dnwee  ihoald  dinegBrd  A's  proceis,  and  that  ha  pay  the 
draft  which  h«  had  authorized  to  be  drawn  upon  him.  Baldurin^a  cate^  605. 
2.  The  Executive  ahould  not  consent  to  place  the  government  of  the  United 
States,  which  is  not  liable,  without  it«  special  consent,  to  be  questioned  in 
its  own  courts,  to  be  made  compulsorily  accountable,  as  stalnholder  or  gar- 
nishee, to  its  debtors,  their  assignees,  or  creditors*->at  least  without  a  judicial 
decision  to  that  efiect  by  the  behest  tribunal  known  to  the  laws.  BucAoa- 
an*8  €090,  718. 

GUARDUN8. 

1.  Where  a  Choctaw  reservee  oonveypd  bis  reservation  to  D,  in  trust,  to  sell  and 
apply  the  proceeds  to  the  payment  of  a  debt  owing  by  the  resenree  to  A  and 
R,  who  thereupon  sold  a  portion  of  the  land,  and  with  the  proeeeds  paid  a 
part  of  the  said  debt ;  and,  at  this  stage  of  the  afiair,  the  reaarree  died, 
leaving  two  childien,  whose  guardian,  under  the  pretence  that  he  was  acting 
for  the  childien,  bought  the  residua  at  a  sum  far  below  its  vatoe,  who,  after 
taking  H  into  paztnership  with  him,  conjointly  with  him  sold  the  land  to 
Banks  and  Lewis,  without  the  consent  of  the  President,  and  relbaed  to  pay 
over  any  part  of  tlie  proceeds  to  said  children-^DRcnaD,  that  the  President 
ought  not  to  give  his  approval  to  the  sale  to  said  Banks  and  Lewis,  as  it 
would  probably  deprive  the  diildren  of  their  inheritance.  Cate  of  Banka 
4>  Lewis,  618. 

INDIANS. 

I.  The  three  treaties  of  188S  with  the  Pottawatomie  Indiana  may  be  considcrad 

as  forming  one  transaction;  and,  except  where  Bpecial  provision  is  othervrise 
made,  the  lands  agreed  by  any  one  of  them  to  be  granted  by  the  United 
States  to  individuals  may  be  located  within  the  limits  of  the  cessions  made 
by  any  one  of  the  three,  provided  the  party  entitled  to  the  grant  assents 
thereto,  and  the  President  so  directs.     Advice,  S3. 

3.  A  widow  keeping  house,  and  having  children  or  other  persons  residing  with 

her,  is  the  bead  of  a  fiunily,  within  the  meaning  of  the  fifUi  article  of  the 
treaty  with  the  Chickasaws.  If  her  children,  or  other  perMns  residing  with 
her,  however,  are  provided  for  in  the  sixth  or  eighth  articles^  they  cbbdoI 
be  included  in  the  fimrily  enumeration.  Advieef  84. 
8.  Widows  keeping  house  without  children  or  other  persons  residing  with  them, 
are,  if  they  own  slaves,  entitled  to  the  section,  or  half  section,  given  by  the 
fifth  article,  according  to  the  number  of  their  slaves.     IHd. 

4.  The  reservees  named  in  the  supplement  to  the  Choctaw  treaty  of  September 

27,  1830,  may,  with  the  approbation  of  the  President,  sell  and  convey  their 
reserves.     Advice,  48. 
6.  Patents  must  iwue  under  the  fourteenth  and  nineteenth  artidea  of  the  Choo- 
taw  treaty  of  1880,  end  the  Chickasaw  treaty  of  1884,  in  order  to  divest 
the  United  States  of  title  in  the  reservations.     Advice ^  49. 

6.  Patents  for  reserves,  under  the  former,  may  issue  to  Indian  residents  or  as- 

signees :  under  the  latter  only  to  the  reservees.    Jbid, 

7.  Allen  Yates  and  vrifo  are  each  entitled  to  two  sections  of  Isnd  under  the  se- 

cond clause  of  the  supplement  to  the  treaty  of  Dancing  Rabbit  Creek.  Ad- 
vice, 106. 

8.  The  lands  ceded  by  the  Quapaw  treaty  of  August,  1818,  are  not  subject  to 

pre-emption  under  the  set  of  April  12,  1814.     Advice,  106. 

9.  The  Indian  title  not  having  been  extinguished,  they  could  not  have  been  aei- 

tled  prior  to  the  date  of  that  law,  consistently  with  the  claim  of  the  Qua- 
paws.  Ibid, 
10.  In  the  event  of  the  death  of  reservees,  under  the  Choctaw  treaty,  before  the 
expiration  of  the  five  years*  residence  upon  the  land,  required  as  a  condition 
precedent  to  a  grant  and  fise-simple,  Ae  interest  is  not  defeated,  but  goes  to 
those  persons  who,  by  the  State  laws,  suocaed  to  the  inheiritaUe  interest  of 
individual  Indians.     Adtnee,  107. 

I I.  The  Indian  reservees  under  a  treaty  have  a  right  paramount  and  superior  to 

any  grant  of  sections  to  States.    Advice,  206. 
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12.  UntU  their  title  shall  be  fully  eztingnuhed,  the  gfrants  of  CoDg'ress  cannot 

operate.    Jbid, 

13.  The  itipulAtioii  contained  in  the  treaty  of  March,  1886,  with  the  Ottawa  and 

Chippewa  Indiani»  for  the  right  of  boating  on  the  land  oeded,  and  the  other 
usual  privileges  of  oocupaney,  until  the  land  should  be  required  for  settle- 
ment, resenred  its  use  for  all  the  purposea  of  Indian  occupancy  as  the  same 
then  existed.    Adniee,  206. 

14.  The  sum  of  sixty  thousand  dollars  constitutes  the  whole  amount  which  can 

be  paid  by  the  United  States  for  the  daims  of  dthEens  for  services  rendered 
the  Cherokee  nation  by  the  treaty  of  1836.     Advite,  207. 

15.  A  general  approval  endorsed  on  an  Indian's  petition  for  authority  to  alienate 

his  reserve,  under  the  treatv  with  the  Ottawas,  &c^  of  the  29th  August, 
•    1821,  is  a  valid  consent — such  having  in  1822  been  the  mode  adopted  by 
the  President  for  the  exercise  of  his  supervision.    Adviee,  209. 

16.  The  reservees  under  the  Creek  treaty  of  1814,  and  the  act  of  1817,  have  not 

power  to  lease  their  lands  ;  the  renting  for  a  term  of  years  and  removal 
from  the  State  may  be  regarded  as  an  abandonment  of  their  reservations. 
Advice,  230. 

17.  On  their  abandonment,  the  titles  become  immediately  vested  in  the  ITnited 

States  by  operation  of  law,  and  is  to  be  then  treated  as  if  then  for  the  first 
time  acquired  by  a  treaty.  IbicL 
IS.  The  moneys  recdved  from  the  sale  of  reservations  located  for  Creek  orphans, 
under  the  traaty  with  the  Creeks  of  March  24,  1832,  were  properly  brought 
into  the  treasury,  and  may  be  drawn  out  for  investment  or  payment  when- 
ever tlie  President  shall  direct.    Advice,  238. 

19.  Sales  by  the  Creeks,  where  pinohaMfa,  dther  by  force  or  fraud,  abstract 

from  them  the  purchase  money,  are  fraudulent  and  void.     Advice,  269. 

20.  So,  also,  are  sales  approved  by  the  Preddent  where  the  reservee  was  person- 

ated by  other  Indians;  and  patents  may  he  withheld.    Ibid, 

21.  Patents  may  iasoe  directly  to  a  while  person  bdng  the  assignee  of  a  Creek 

reservee,  to  whom  the  tribe  had  assigpMd  a  portion  of  the  twenty-nine  sec- 
tions reserved  under  the  6th  artide  of  the  Creek  treaty  of  1832.  Adviee^ 
288. 

22.  The  first  and  second  classes  of  Indian  reservees  provided  for  in  the  thirteenth 

article  of  the  treaty  of  December,  1836,  with  the  Cherokees,  are  entitled  to 
compensation  in  money  in  lieu  of  their  interests,  notwithstanding  the  sup- 
plementary artides  concluded  after  the  refusal  of  the  Preddent  to  allow  pre- 
emptions.   Advice,  297. 

23.  In  respect  to  the  thinl  cUms  there  is  doubt;  yet  the  Attorney  General,  on  the 

whole,  condudes  that  the  reservees  of  that  class  are  also  entitled,  individually, 

to  compensation  in  money.    16>d. 
24«  The  compensation  to  the  first  and  second  dasses  must  be  paid  by  the  United 

States,  not  out  of  the  supplementary  fond;  but  that  to  the  third  class  must 

be  paid  from  the  $600,000  set  apart  in  the  supplementary  articles.     Ibid. 
25«  The  balance  of  the  fund  of  $600,000,  after  defraying  from  it  the  expenses  of 

removd,  which  is  the  first  charge  upon  it,  was  that  dedgnated  by  Uie  treaty 

for  the  satisfaction  of  the  various  cidms  provided  for  therein;  if  insufficient, 

to  be  ratably  distributed,  and  the  balance  to  be  diarged  to  the  general  fund 

of  $6,000,000.     Advice,  304. 
26*  There  is  no  occasion  for  dividing  the  $600,000,  as  the  severd  agreements 

oottoeming  oonpensation  and  spoliations  are  to  be  considered  as  one  treaty. 

Ibid, 

27.  Indians  have  not  been  conceded  the  natural  capadty  to  hdd  absolute  title  to 

lands,  except  in  cases  speddly  provided  for  by  treaty;  wherefore,  the  title  of 
the  Brothertown  Indians  to  the  land  seemed  to  them  by  the  treaties  with 
the  Menomonies  is  not  a  fee-simple,  bnt  only  such  a  right  of  occupancy  as 
was  previoosly  possessed  by  the  Menomonies  themsdves      Advice,  322. 

28.  Under  the  treaties  of  1817  and  1819,  with  the  Cherokees,  the  reservees 

therein  could  not  properly  locate  their  lands  out  dde  the  limits  of  the  ces- 
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sions,  respectively;  but,  as  some  of  the  reservations  of  1817  were  locale^ 
within  the  lands  ceded  in  1819,  and  were  indaded  in  the  unceded  lands 
under  the  latter  treaty,  these  cases  are  to  stand  on  the  same  ground  as  other 
reservations  under  the  treaty  of  1817,  and  equally  entitled,  under  the  treaties 
of  1836  and  1836,  to  compensation  with  those  who  located  within  the  ces- 
sion of  1819.  Advice,  326. 
29.  But  no  provision  has  been  made  for  those  whose  reservations,  under  treaties 
of  1817  and  1819,  were  located  within  the  oearions  of  1836  and  1636;  and, 
as  such  reservations  are  not  within  the  13th  article  of  the  treaty  of  183&-'36, 
they  were  authorized,  and  are  not  to  be  paid  for  as  improved  lands;  but  the 
holders  are  only  entitled  to  pay  for  their  improvements.  Ibid. 
SO.  Reservations  claimed  under  former  treaties,  not  being  ceded  by  the  first  article 
of  the  last,  are  not  within  the  words  nor  intentions  of  the  9th  artide  of  the 
last;  hence  the  reservees  who  may  be  entitled  to  compensation  under  the 
13th,  cannot  claim  pay  under  the  9th  article  for  improvements  on  the  same 
reservations.    Ibid, 

31 .  But  those  who  were  to  receive  grants  for  their  reservations  are  entitled  to  pay 

for  the  soil  and  their  improvements  thereon.     Ibid. 

32.  The  children  af  the  reservees,  under  the  8th  article  of  the  treaty  of  1817,  wete 

entitled  to  reservations  in  fee-simple.     Ibid. 

33.  The  residence  of  heads  of  Choctaw  families  who  in  due  time  signified  to  the 

agent  their  intention  to  remain  and  become  citizens  of  the  United  States,  or 
a  valid  excuse  for  non-residence,  entitles  them  to  grants  pursuant  to  the 
treaty;  and  such  grants  when  made  are  paramount  to  pre-emption  and  all 
other  claims.    Advice,  365. 

34.  The  removal  of  the  Greek  reservees  from  their  reserved  lands,  widiout  th«  in- 

tention of  returning  and  occupying  them  as  their  place  of  residence,  is  an 
abandonment,  which  gives  the  right  of  possession  and  occupancy  to  the 
United  States.     Advice,  389. 

35.  The  only  requisites  to  a  title  to  reservations  under  the  treaty  of  Dancing  Rab- 

bit creek,  indicated  in  the  treaty,  are,  that  the  persons  applying  be  Choctaws 
and  heads  of  fomilies,  and  shaU  signify  their  intention  of  becoming  citizens 
of  the  States  within  six  months  from  the  ratification  of  the  said  treaty.  Ad^ 
vice,  408. 

36.  The  Wyandot  nation  of  Indians  have  the  authority  to  treat  with  the  United 

States  respecting  the  reservation  of  twelve  miles  square  at  and  about  Upper 
Sandusky,  in  the  State  of  Ohio,  as  the  supplement  to  the  treaty  of  1817 
reinvested  them  with  their  title  in  trust     Advice,  468. 

37.  Whilst  the  claim  of  an  attorney  for  the  Cherokees  cannot  be  paid  out  of  funds 

due  them  under  the  9th  article  of  the  treaty— *if  the  department  shall  be  sat  - 
isfied  that  the  contract  between  him  and  his  principal  is  free  from  fraud,  and 
his  claim  is  for  a  just  compensation  for  services  rendered,  the  department 
ought  to  recognise  him  as  having  an  interest  in  the  fund,  and  pay  hun  ac* 
cordingly.    Advice,  504. 

38.  Payments  may  be  made  directly  to  the  Indians,  yet  care  should  be  taken  that 

those  who  have  rendered  them  service  in  collecting  evidence,  &c^  be  not 
defrauded.    Ibid, 

39.  Where  a  Choctaw  leservee  conveyed  his  reservatioo  to  D,  in  trest,  to  ■  ell 

and  apply  the  proceeds  to  the  payment  of  a  debt  owing  by  the  reeervee  to  A, 
and  R,  who  thereupon  sold  a  portion  of  the  land,  and  with  the  proceeds 
paid  a  part  of  the  said  debt;  and,  at  this  stage  of  the  af&ir,  the  reservee  died, 
leaving  two  children,  whose  guardian,  under  pretence  that  he  was  acting  fiw 
the  children,  bought  the  residue  at  a  sum  fni  below  its  value,  who  after  tak- 
ing H  into  partnership  with  him,  conjointly  with  him  sold  the  land  to 
Banks  and  I^wis»  without  the  consent  of  the  President,  and  refused  to  pay 
over  any  part  of  the  proceeds  to  said  children— dbcidib,  that  the  President 
ought  not  to  give  his  approval  to  the  sale  to  said  Banks  and  Lewis,  as  it 
would  probably  deprive  the  children  of  their  inheritanoe.     Advice,  618. 
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40.  Where  Creek  reaerveee  died  within  the  five  yean  doriDg  which  their  reserves 

were  to  be  withhold  from  sale,  and  the  lawful  administrators  sold  the  re- 
serves, and  paid  over  the  proceeds  (less  the  expenses)  to  the  Indian  widows, 
as  the  heirs,  and  the  question  of  other  heirs  being  now  raised,  in  opposition 
to  the  confirmation  of  the  sales  to  the  purchasers,  who  have  paid  the  con- 
sideration money  therefor  once  in  full — ^decidid,  that  the  purchasers  are 
entitled  to  the  confirmations  which  they  ask,  and  should  not  be  required  to 
pay  a  second  time  any  portion  of  the  purchase  money.     Advice,  578. 

41.  Heads  of  Creek  femilies  who  otherwise  would  be  entitled  to  a  patent  for  land 

in  Alabama,  have  not  forfeited  their  right  to  the  same  by  having  become 
residents  and  citizens  of  Georgia,  before  the  expiration  of  five  years  from  the 
time  when  his  reservation  was  selected.    Advice,  685. 

42.  The- Chickasaw  invested  stocks  belonging  to  the  fund  created  by  the  treaty  of 

20th  October,  1832,  cannot  be  transferred  to  the  Choctaws  in  payment  of 
the  land  purchased  of  them,  without  the  previous  consent  of  the  President 
and  Senate.    Advice f  591. 

43.  The  Seneca  Indians  are  entitled  to  the  possesion  of  their  hunting-grounds,  as 

well  as  their  cultivated  lands,  until  the  time  limited  by  the  treaty  with  them 
for  their  voluntary  removal.     Advice^  624. 

44.  The  Indian  right  of  occupancy  of  land  in  the  territory  of  Orleans  having  been 

fairly  extinguished  by  treaty,  and  the  government  having  come  to  be  in  full 
and  complete  possession  of  the  lands  in  question,  it  had  become  both  expe- 
dient and  necessaiy  that  they  should  be  surveyed  and  put  into  market    Ad- 
vice,  697. 
INDULGENCIES. 

1.  The  Solicitor  of  the  Treasury  may  grant  indulgences  upon  custom  house 
bonds,  in  the  form  of  instructions  Co  district  attorneys  who  have  received 
them  for  prosecution,  in  suck  cases  and  on  such  terms  as  shall  be  deemed 
-advantageous  to  the  United  States.  Advice,  247. 
2*  And,  altlu>ugh  the  Solicitor  has  no  jurisdiction  of  bonds  until  they  are  placed 
in  the  hands  of  district  attorneys,  he  may,  in  proper  cases,  give  the  instruc- 
tions conditionally  in  advance,  as  to  the  course  to  be  pursued.     Ibid, 

INJUNCTIONS. 

1.  Neither  the  Executive  nor  the  agents  appointed  by  him  to  execute  a  treaty 

with  the  Indians,  can  be  lawfully  enjoined  by  the  judiciary.     Advice,  471. 

2.  Injunctions  issued  out  of  superior  courts  of  a  territory  should  be  obeyed  by 

district  marshals.     Advice,  643. 

3.  The  circuit  courts  of  the  United  States  have  not  power  to  enjoin  the  Auditor 

of  the  Post  Office  Department  from  paying  a  contractor  for  carryid^  the 
mails,  nor  to  enjoin  the  contractor  from  making  collections  from  postmas- 
ters, according  to  his  contract  with  the  government.    Advice,  667. 
INTEREST. 

1.  The  deposite  banks  are  required  to  pay  interest  upon  any  sum  which  may  re- 

main in  them  to  the  credit  of  the  Treasurer  of  the  United  States  over  and 
above  three-fourths  of  their  capital,  respectively,  for  the  period  which  may 
elapse  before^tfae  Secretary  of  the  Treasury  shall  find  it  expedient  to  trans- 
fer it  to  another  bank — whether  the  same  have  been  used  or  remained  un- 
employed.    Advice,  141. 

2.  Deposite  banks  from  which  a  transfer  is  ordered,  are  liable  for  interest  until  the 

moneys  transferred  shall  be  actually  placed  to  the  credit  of  the  Treasurer  in 
those  to  which  the  transfers  shall  be  made.    Ibid, 

3.  Money  held  by  the  agencies  of  deposite  banks  must  be  regarded,  in  respect  to 

liability  for  interest,  as  well  as  in  all  other  respects,  precisely  as  if  no  agen- 
dea  existed,  and  as  if  the  money  were  held  at  its  ordinary  place  of  business, 
and  in  the  ordinary  way.  Interest  should  be  charged  upon  the  amount 
which  may  be  held  by  both  the  bank  and  its  agencies  above  one-fourth  of 
the  capital  stock.     Ibid. 

4.  Banks  employed  as  depositories  before  the  passage  of  the  act  of  1836,  which 
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nave  had  an  amount  exceeding  one-fburth  of  their  capita!  daring  the  whole 
of  the  fiscal  quarter  elapsed  einoe  the  act,  are  chargeable  with  interest  Ibr 
the  quarter,  although  their  agreements  were  not  executed  nntil  a  part  of  the 
term  had  expired.    Advice,  166. 

5.  But  in  order  to  make  them  liable  for  the  interest,  the  depositee  must  have 

exceeded  one  quarter  of  the  capital  for  the  whole  quarter.    Ibid. 

6.  Interest  on  a  demand  against  the  United  States  is  properly  allowable  where  the 

claimant,  in  a  suit  against  him,  obtained  a  judicial  decision  in  his  favor,  and 
the  act  of  Congress  providing  for  its  payment  proceeded  upon  the  knovrl- 
edge  that  interest  had  been  allowed  by  the  court     Thoma^t  c«sc,  ?94. 

7.  Interest  on  treasury  notes  issued  under  the  act  of  the  18th  October,  1836,  and 

placed  in  the  hands  of  disbursing  officers  to  meet  public  liabilities,  does  not 
begin  to  accrue  until  they  are  actually  issued  by  such  ofiicera.    Advice,  296. 

8.  Where  the  Treasurer  of  the  United  States  issued  a  draft  upon  a  depo^ite  bank 

to  a  navy  agent,  who  sold  it  in  order  to  raise  money  for  necessary  expendi- 
tures, and  the  draft  was  aflerwards  presented,  and  dishonored — rkls,  that 
it  was  proper  for  the  Treasury  Department  to  pay  the  interests  and  costs  in- 
cident to  the  dishonor,  and  the  amount  from  the  original  appropriation  un- 
der which  it  was  drawn.     Advice,  320. 

9.  Interest  cannot  be  legally  claimed  upon  the  stocks  issued  by  the  State  of  Mary- 

land, and  redeemable  at  the  pleasure  of  the  State,  which  are  held  in  trust 
for  the  Chickasaws,  from  Che  time  when  the  funds  were  provided  by  the 
State  for  the  redemption  of  the  principal.     Advice,  495. 

10.  A  legislative  provision  ought  to  be  regarded  as  notice,  by  a  State  to  the  hold- 

era  cf  its  stock,  sufficient  to  bar  any  legal  daim  to  sabsequent  interest. 
Jbid. 

11.  Interest  on  claims  for  losses  occasioned  by  troops  in  the  service  of  the  United 

States  is  not  aUowable,  unless  the  same  shall  be  expressly  provided  fbr  in 

the  act  of  Congress  under  which  the  claim  is  authorized  to  be  paid.    IFbo^s 

ease,  635.  • 

INTRUDERS. 

See  Public  Li^rns. 
INVENTIONS. 

See  Patektk. 
JUDICIARY. 

1.  The  orphsns'  court  of  the  county  of  Washington  has  power  to  grant  letters  of 

administration  in  respect  to  assets  existing  in  the  county,  and  payments 
made  by  the  Treasury  Department,  to  an  administrator  thus  appointed,  are 
regular;  yet,  in  a  case  where  the  decedent  resided  in  Baltimore,  and  left  a 
will  appointing  an  executor  there,  and  letters  granting  administration  de 
honijs  non  are  afterwards  granted  in  Maryland  upon  ihe  same  estate,  the  let* 
ters  issued  in  Washington  become  subordinate  to  them.  Cote  of  ihe  Exe- 
cutor of  Tfiompwn,  89. 

2.  But  where  the  department  sees  that  the  just  claims  of  other  persons  will  be 

liable  to  be  defeated  hy  delivery  of  land  scrip,  it  may  lawfully  suspend  the 
actual  delivery  until  claimants  can  have  time  to  apply  to  a  coort  of  equi^ 
for  an  injunction;  and,  if  it  be  procured,  to  retain  the  scrip  until  the  rights 
of  the  parties  can  be  judicially  determined.    Advice,  98. 

3.  In  construing  public  grants  issued  in  great  numbers  by  the  officers  of  the  gov- 

ernment, and  in  accordance  with  a  certain  formulary  deliberatelf  adopted  bj 
those  officers,  the  courts  may  resort  to  contemporaneous  documents  on  file 
in  ihe  proper  department  for  the  purpose  of  ascertaining  the  intent  of  the 
grantors.    Advice,  l\\. 

4.  The  salaries  of  judicial  and  other  officers  appointed  for  the  Territory  of  Michi- 

gan are  to  be  paid  until  the  State  shall  have  been  actually  admitted  into  the 
Union  by  the  procUmation  of  the  President.     Advice,  170. 
6.  The  State  courts  only  have  jurisdiction  of  criminal  offences  cooimitted  opoo 
the  persona  of  alien  residents  of  the  United  States.    Advice^  864. 
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6.  The  oircait  coarts  of  the  United  States  have  juriediction  of  civil  actions  in 

such  caaes  where  the  effiuiden  are  citizens.     Ibid, 

7.  Where  the  judiciary  have  given  a  cooetraction  to  a  contract  between  an  indi- 

vidual and  the  goveroment,  the  decision  should  be  observed  and  recognised 
by  the  officers  of  the  treasury  in  the  adjustment  of  clainu  predicated  therein. 
Thomat^t  eoae,  994.  .. 

8.  The  judiciary  must  fint  settle  the  question  of  the  legality  of  the  blockade  and 

capture  in  the  case  of  the  Lone,  commanded  by  Captain  Clarke,  before  the 
Executive  department  can  properly  act  upon  the  claim  of  the  French  govern- 
ment respecting  the  rescue.     CapL  Chrkt^t  ease,  877. 

9.  Territorial  judges,  not  being  constitutional  but  legislative  officers  only,  and  not 

civil  officers  within  the  meaning  of  the  constitution,  are  not  subject  to  im- 
peachment and  trial  before  the  Senate  of  the  United  States.     Advice,  409. 

10.  The  judiciary  only  have  power  to  declare  an  act  of  Congress  to  be  m  viola- 

tion of  treaty  stipulations,  and  therefore  void.    Adwce^  437. 

11.  It  is  wholly  inadmissible  under  our  government  to  place  the  military  above  the 

civil  authority;  and,  theiefore,  whilst  the  latter  shall  have  the  custody  of  an 
officer  of  the  navy  for  the  purpose  of  tiymg  and  punishing  him  for  a  homi- 
cide, he  cannot  legally  be  made  amenable  to  a  court-martial.     Advice,  466. 

12.  The  judiciary  cannot  aneet  the  execution  of  a  treaty  by  stopping  the  money 

designed  to  be  paid  under  i^  in  the  hands  of  the  agents  of  the  Executive. 
Advice,  471. 

13.  The  judicial  authority  vested  in  the  judge  of  the  supreme  court  of  St  Au- 

gustine, in  relation  to  certain  claims  for  injuries  and  losses  specified  in  the 
act  of  Congress,  is  neither  exclusive  nor  conclusive  in  the  premises;  but  the 
Secretary  of  the  Treasury  may  also  examine  into  all  the  facts  and  circum- 
stances of  each  case,  and  determine  for  himself  whether  the  decision  of  the 
judge  iM  just     Wooifs  ease,  685. 

14.  The  suprerior  courts  of  Territories  may  issue  injunctions  in  proper  cases  to  re- 

strain dialrict  marshals  fVom  executing  ordcfs  of  the  Executive  department,, 
respecting  the  public  lands.     Advice,  643. 

15.  The  judge  of  the  superior  court  of  St  Augustine  is  authorised  to  examine 

certain  claims  premred  under  the  treaty  of  1819,  with  Spain,  and  certain 
acts  of  Congress  passed  to  carry  the  same  mto  eftet;  but  in  these  cases  his 
examination  ii  only  to  enlighten  the  mind  of  the  Secretary  of  the  Treasury, 
as  the  verdict  of  a  jury  in  a  feigned  issue  is  to  enlighten  the  conscience  of 
the  chancellor;  and  his  decidon  is  simply  arbitriun^  boni  viri,  and  not 
conclusive,  in  any  degree,  upon  the  Secretary.  Advice,  677. 
JUDGES  ADVOCATE. 

1.  Judges  advocate  of  courts- martial  are  required  to  be  sworn ;  and  where  the 

proceedings  of  such  courts  do  not  show  that  they  were,  it  may  be  properly 
considered  that  the  fact  does  not  exist,  and  that  they  were  not  sworn,  and 
that,  therefore,  the  proceedings  were  irregular  and  void.     Clark's  case,  397. 

2.  It  is  a  fatal  error  in  proceedings  before  courts-martial  for  the  president  to  omit 

to  administer  an  oath  or  affirmation  to  the  judge  advocate  before  proceeding 
to  trial.     Guthri^s  case,  644. 

JUDGMENTS. 

1.  Judgments  recovered  against  public  officers,  for  acts  done  in  the  performance 

of  official  duty,  should  be  paid  by  the  department  from  funds  applicable  to 

such  objects.    Com.  Elliotts  case,  306. 
ji.  Judgments  recovered  against  public  officers  in  favor  of  the  United  States,  are 

not  conclusive  upon  claims  of  such  officers  against  the  government,  which 

were  not  set  off  in  the  action.     IngeraoWs  case,  346. 

3.  Where  judgments   shall  be  obtained  against  collectors  for  overcharges  of 

duties,  the  government  ought  to  discharge  them  and  relieve  them  the  con- 
sequence then^f.    Advice,  393. 

4.  Judgments  for  penalties  and  forfeitures  are  as  much  within  the  scope  of  the 

pardoning  power  after  security  has  been  given  for  their  payment  as  before. 
Martinis  ease,  418. 
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1.  The  third  section  of  the  act  of  the  19th  of  Febnury,  1831,  does  not  conftr 

the  right  of  parchase  and  consequent  title  to  the  widow  and  children  of  A. 
FoiUn,  deceased,  to  the  exclusion  of  his  assignee^  claiming  under  the  pn>- 
Tision  of  the  second  section  of  the  act  of  February,  1831,  and  19th  of  Feb- 
ruary, 1833    Advice,  28. 

2.  The  three  treaties  of  1832  with  the  Pottawatomie  Indians  may  be  consideied 

as  forming  one  transaction;  and,  except  where  special  provision  is  other- 
wise made,  the  lands  agreed  by  any  one  of  them  to  be  granted  by  the  United 
States  to  individuals  may  be  located  within  the  limits  of  the  cessions  made 
by  any  one  of  the  three,  provided  the  party  entitled  to  the  grant  assents 
thereto,  and  the  President  so  directs.     Advice,  33. 

3.  A  widow  of  a  Chickasaw  Indian,  keeping  house  and  having  children  or  other 

persons  residing  with  her,  is  the  head  of  a  family  within  the  meaning  of  the 
fifth  article  of  £e  treaty  with  that  nation.  If  her  children  or  other  persona 
residing  with  her,  however,  are  provided  for  in  the  sixth  or  eighth  articles^ 
they  cannot  be  included  in  the  family  enumeration.     Advice^  34. 

4.  Widows  of  Chickasaws  keeping  house  without  children  or  other  persons  re- 

siding with  them  are,  if  they  own  slaves,  entitled  to  the  section  or  half  sec- 
tion given  by  the  fifth  article  according  to  the  number  of  thdr  slaves.    Ibid. 

5.  Purchasers  of  lands  reserved  by  the  second  and  third  articles  of  the  Creek 

treaty  of  March  24,  1832,  must  have  patents  to  com{^te  their  title.  Ad* 
vice,  40. 

6.  As  many  surviving  Indian  wives  as  were  heads  of  fiimilieB  at  the  making  of 

the  Chickasaw  treaty  of  1834,  (though  wives  of  the  same  Indian.)  are  en- 
titled to  the  reservations  made  in  the  fifth  article  thereof.    Admee,  41. 

7.  The  reservees  named  in  the  supplement  to  the  Choctaw  treaty  of  September 

27,  1830,  may,  with  the  approbation  of  the  President,  sell  and  convey  their 
reserves.     Advice,  48. 

8.  Patents  must  issue  under  the  fourteenth  and  nineteenth  articles  of  the  Choc- 

taw treaty  of  1830,  and  the  Chickasaw  treaty  of  1834,  in  order  to  divest  the 
United  States  of  title  in  the  reservations.     Advice,  49. 

9.  Patents  for  reserves,  under  the  former,  may  issue  to  Indian  residents  or  as- 

signees; under  the  latter  only  to  the  rese  vees.    Ibid. 

10.  Patents  are  requisite  to  divest  the  United  States  of  title  to  the  Ottowa,  Chip- 

pewa, and  Pottawatomie  reserves,  and  should  be  so  issued  as  to  discioee  the 
estate  granted.    Advice,  6ft. 

1 1 .  The  reservations  under  the  Choctaw  treaty  of  1830  mi^  be  located  on  the  sec- 

tions granted  in  the  act  of  March  2, 1819,  to  Alabama  for  the  use  of  schools, 
notwithstanding  said  act,  for  the  reason  that  the  United  States  could  only 
grant  subject  to  the  Indian  right  of  occupancy.  The  contingency  was  pro- 
vided for  in  the  authority  given  for  the  granting  of  equivalent  contiguous 
lands  where  section  sixteen  was  disposed  of.    Advice,  66. 

12.  Pre-emption  accrues  to  aliens  under  the  acts  of  1830  and  1834,  especially 

where  the  local  law  authorizes  them  to  hold  and  convey  real  estate.  Ad» 
vice,  90. 

13.  The  assignee  of  a  pre-emption  certificate  takes  it  subject  to  the  equities  sub- 

sisting between  the  settler  and  the  United  States.    Advice,  91. 

14.  The  legal  title  is  in  the  United  Stotes  until  a  patent  issues;  and  where  the 

equities  are  equal,  the  legal  title  will  prevail.    Ibid, 
16.  Decisions  of  registers  and  receivers  upon  the  fiujts  offered  to  esablish  pre- 
emption rights,  under  the  act  of  29th  May,  1830,  are  conclusive.    Ad- 
vice, 93. 

16.  They  act  in  a  judicial  capacity  in  weighing  and  deddtng  upon  the  sufficiency 

of  the  evidence  offered;  and  although  they  are  to  observe  the  rules  prescrib- 
ed by  the  Commissioner  of  the  Land  Office,  they  cannot  be  con^Ifed  to 
act  upon  any  judgment  but  their  own.    Ibid. 

17.  The  issuing  of  patents,  however,  depends  on  the  CommlBrioner,  who  may 

suspend  them  where  the  decisions  were  obtained  by  tnud,  or  founded  in  ma- 
terial erron  of  &ct  or  Uw.     Ibid. 
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18.  Land  icrip  hmaed  panouit  to  the  act  of  the  30th  of  May,  1880,  for  the  relief 
of  certain  offioeri  and  aoldien  of  the  Virginia  line  and  navy,  must  be  made 
out  in  the  names  of  the  ^nona  prima  facie  entitled  to  it.     Advice,  98. 

10.  If  there  be  equitable  aaagnees  of  the  whole  or  any  part  of  the  aeript  which 
may  be  iteued,  and  they  shall  claim  the  same  in  hostility  to  the  parties  ori- 
ginally entitled,  the  scrip,  if  delivered  at  all,  ought  to  be  deliyered  to  the 
parties  originally  entitled,  their  heirs,  devisees^  or  other  agent  or  agents,  as 
contradistinguished  from  persons  claiming  interests,  as  assignees  or  other- 
wise, by  contract.    Ibid. 

30.  But  where  the  department  sees  that  the  just  claims  of  other  persons  will  be 
liable  to  be  defeated  by  such  deUvery  of  the  scrip,  it  may  lawfully  suspend 
the  autual  delivery  until  claimants  can  have  time  to  apply  to  a  court  of  equity 
for  an  injunction;  and,  if  it  be  procured,  to  retain  the  script  until  the  rights 
of  the  parties  can  be  judicially  determined.    Ibid, 

21.  In  cases  of  doubt,  patents  may  be  suspended  until  the  question  shall  have  been 
determined  by  a  competent  tribunal.     Advice,  103. 

2%.  There  is  reason  to  doubt  whether  a  pre-emption  to  an  accumulation  of  land  in 
the  Mississippi  can  be  allowed  to  exist    Ibid. 

23.  The  Treasury  Department  may.  suspend  the  issuing  of  ail  or  any  portion  of 

the  scrip  claimed  on  a  warrant  issued  for  a  greater  number  of  acres  than 
may  appear  to  be  doe,  until  the  true  amount  can  be  ascertained.  Advice, 
103. 

24.  Under  the  act  ef  the  19th  February,  1833,  registers  of  land  districts  are  made 

judges  of  the  validity  of  purchases  made  under  the  first  section  thereof;  and 
the  Treasury  Department  has  no  power  to  revise  or  reverse  their  decisions. 
Advice  f  104. 
26.  Allen  Yates  and  wife  are  each  entitled  to  two  sections  of  land  under  the  sec- 
ond clause  of  the  supplement  to  the  treaty  of  Dancing  Rabbit  creek.  Ad' 
vice,  106. 

26.  The  lands  ceded  by  the  Quapaw  treaty  of  August,  1818,  are  not  subject  to 

preemption  under  the  act  of  April  12,  1814.    Advice,  106. 

27.  Tbe  Indian  title  not  having  been  extinguished,  they  could  not  have  been 

settled  prior  to  the  date  of  that  law,  consistently  with  the  claim  of  the  Qua- 
paws.    Ibid. 

28.  In  the  event  of  the  death  of  reservees,  under  the  Choolaw  treaty,  before  the 

expiration  of  the  Ayv  years*  residence  upon  the  land,  required  as  a  condition 
precedent  to  a  grant  and  fee- simple,  the  interest  is  not  defeated,  but  goes  to 
those  persons  who,  by  the  State  laws,  succeed  to  the  inheritable  interest 
of  individual  Indians.    Advice,  107. 

29.  The  terms  employed  in  the  patent  to  Raphael  Lesieur  are  not  so  vague  as  to 

render  the  patent  void  for  uncertainty.  In  construing  public  grants  issued 
in  great  numbers  by  the  officers  of  die  government,  and  in  accordance  with 
a  certain  formulary  deliberately  adopted  by  those  offioere,  the  courts  may 
resort  to  contemporaneous  documents  on  file  in  the  proper  department,  for 
the  purpose  of  ascertaining  the  intent  of  the  grantors.     Advice,  111. 

30.  The  grant  of  the  reservation  is  the  essence  of  certain  provisions  of  a  treaty, 

and  the  direction  as  to  the  manner  in  which  the  same  shall  be  located  oug^t 
not  to  be  so  construed  as  to  defeat  the  grant.     WalTe  aue,  113. 

31.  Locations  of  sections,  or  parts  of  sections,  should  be  made  by  taking  wholes 

half,  or  quarter  ssctions,  as  the  case  may  be,  without  breaking  up  the  legal 
divisions  or  disturbing  aectional  lines.     WaiTe  case,  1 14. 

32.  In  this  case,  the  reservee  is  entitled  to  the  half  section  on  which  his  improve- 

ment is  located,  and  the  whole  of  that  chosen  for  the  balance.     Ibid, 

33.  Legal  evidence  from  competent  sources^  (excluding  the  oaths  of  claimants 

and  all  interested  parties,)  is  what  is  intended  by  the  word  "  proof"  con- 
tained in  the  act  of  the  29th  May,  1830.    Advice,  126. 

34.  The  Commissioner  may  prescribe  the  mode  and  kind  of  proof— how  and  by 

whom  it  should  be  taken;  but  cannot  prescribe  anything  as  proof  which  is 
not  such  in  fvcX,  nor  any  rule  as  to  its  weight  and  foroe.    Ibid. 
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35.  Where  it  ia  intended  to  admit  the  oath  of  an  intoreated  party,  it  ia  generally 

provided  for  in  expreaa  terma.     Ibid. 

36.  Unaupported  affidavita  of  aettlers  are  not  admiadble  aa  proof  under  the  act 

Ibid. 

37.  Competent  proof  ia  raqarred;  yet  the  Commiaaioner  cannot  properly  require 

competent  proof  to  be  corrobomted.     Ibid. 

38.  An  entry  allowed  by  the  regiater  and  raoavar  apon  the  affidavit  of  the  in- 

tereated  party  and  only  corroborated  by  iacta  within  their  knowledge,  is  only 
erroneous  and  voidable,  not  void  ae  againat  the  United  States.     Ib*d. 

39.  Seifkrs  or  uccupanUj  within  the  meaning  of  the  law,  are  thoae  who  raaide 

personally  on  the  pablic  land  in  question,  or  who  occupy  and  uae  it.  Set- 
tlements and  oceapan^  cannot  be  effected  by  proxy.     Ibid. 

40.  Pre-emption  floats  mialaid  on  lands  anbject  to  another  right  of  praference, 

may  be  raised  and  properly  relocated  at  any  time  prior  to  the  public  aale  of 
the  landa,  including  the  tract  on  which  the  original  right  aoeroed,  bat  not 
afterward.    Advice,  133. 

41.  The  act  of  the  4th  of  July,  1836,  places  the  General  Land  Office  under  Uie 

supervision  of  the  Secretary  of  the  Treasury.  If  there  be  doubts  of  its 
effect,  it  is  at  any  nte  competent  for  the  President  to  exercise  his  control 
by  directing  the  Secretary  of  the  Treaaury  to  auperintend  the  aame,  under 
the  usual  aubordination  to  the  Preaident  Advice,  137. 
43.  Certain  lands  having  been  actually  entered  under  the  pre-emption  lawa,  por- 
auant  to  inatructions  aent  to  the  regiater  and  receiver  from  the  Treasury 
Department,  the  caae  is  clearly  brought  within  the  terms  of  the  second  aec- 
tion  of  the  act  of  July  2,  1836;  and  the  {lateot  ai)ould  isaoe  accordingly. 
Carpfnier'M  cage,  139. 

43.  The  recoriler  of  the  General  Land  Office  only  has  power  to  attest  and  aaal 

patents  for  pablic  lands,  the  firmer  law  in  thta  reajpact  having  been  repealed 
by  the  act  of  July  4,  1836.     Advice,  140. 

44.  Fractional  quarter  aectSona  aelected  under  the  apeeial  acts  of  8d  March,  1831, 

and  4th  Jul^,  1833,  must  each  be  takan  inatead  of  an  aotire  quaiter  aee- 
tion.    Adoue,  148. 

45.  Additional  aelectiona  to  make  the  complement  in  quantity  of  ten  aectiona, 

need  a  confirmatory  act  of  Congreaa.    Ibid. 

46.  The  first  aection  of  the  act  of  3d  July,  1836,  conArma  aalea  that  are  fair  and 

regular  in  all  reapecta,  other  than  thoae  provided  for  in  the  aaoond  aection; 
and  the  same  rule  appltea  to  the  aaoond  aection.     Adoiee,  149. 

47.  The  Commiaaioner  haa  to  judge  of  the  proo^  and  may  receive  further  evi* 

denoe  in  support  of  the  fairness  and  regulari^  of  the  daim.    Ibid. 

48.  Where  the  porchaae  money  ia  paid  direetly  to  the  Treaaorer,  the  apedfic 

tract  of  land  must  be  stated,  the  aaaM  aa  if  applied  for  at  the  office  of  the 
land  district,  and  the  aame  form  muat  be  poraued.    Advice,  150. 

49.  All  patents  emanating  from  the  General  Land  Office,  whether  of  land  aold, 

or  of  landa  in  respect  to  which  private  claima  era  leoogniaed  by  arts  of  Con- 
gress, must  be  certified  or  counterrfgned  by  the  reoofder.     Advice,  167. 

50.  By  the  terms  «<a<Mlera"  and  <* occupants"  need  in  the  pre-^mptioo  act%  ia 

meant  thoae  who  personally  cultivate  and  raaide  on,  or  who  peraonally  cul- 
tivate, use,  and  manage  the  public  landa.    Adame  4r  La^'-^.y**  emee,  183. 

51.  Actual  reaidence  on  the  land  ia  not  indispensable,  yet  with  cultivation  it  ia 

the  higheat  evidence  of  that  peraooal  eonnezion  which  is  indiapenaabla. 
Ibtd. 
53.  The  head  of  a  family,  whoea  dwelling  ia  not  on  the  land,  hot  who  improvea 
and  cnltivatea  by  the  application  of  hia  personal  labor  or  by  that  of  hia 
family,  hired  men,  aervants,  or  alavea  under  hia  diiaetton,  ia  entitled  to  the 
benefita  of  the  law.     Ibid. 

53.  The  law  of  landlord  and  tenant  ia  inapplicable  to  the  aobjeet  of  pre-emptions; 

yet,  as  it  has  been  made  the  haais  of  inatmctiooa,  the  rule  ought  to  be  fol- 
lowed.    The  act  of  2d  July,  1836,  oonflrma  auch  entriea.    Ibid. 

54.  A  pre-emptor  cannot  be  undermindtd  by  a  anbaequent  fraudulent  pnrchaaar. 

Ibid. 
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66.  Tha  act  of  the  14th  of  luly,   183ft,  it  an  amendment  of  the  act  of  ie80» 
which  is  revived  by  the  aet  of  June  19,  1834,  and  is  to  be  eoneidered  a 
part  thereof.    Aduiee,  195. 

56.  The  Indian  reserveee  under  a  treaty  have  a  right  paramoinit  and  tuperior  to 

any  grant  of  sections  to  States.     Advice,  306. 

57.  Until  their  title  shall  be  fuUy  extingaished,  the  grants  of  Congress  cannot 
•     operate.    Ibid. 

68.  The  stipulation  contained  in  the  trasfty  of  March,  1836,  with  the  Ottawa 
and  Chippewa  Indians,  for  the  light  of  hnnting  on  the  land  ceded,  and  the 
other  usual  privileges  of  occupancy,  until  the  land  should  be  required  for 
settlement,  reserved  its  use  for  all  the  purpoees  of  Indian  occupancy  as  the 
same  then  existed.    Advice,  S06. 

59.  A  general  approval  endorsed  on  an  Indian^s  petition  for  authority  to  alienate 
his  ressrve,  under  the  treaty  with  the  Ottowas,  dec.,  of  the  29th  August, 
1821,  is  a  valid  consent— such  having  in  1822  been  the  mode  adopt^  by 
the  President  for  the  exercise  of  his  supervision.    Advice,  209. 

66.  A  failure  to  pay  for  a  pre-emption  before  a  public  sale  of  the  lands  in  which 
it  is  situated,  forleits  the  right,  and,  consequently,  the  right  to  select  eighty 
acres  elsewhere;  it  may  be  saved,  however,  by  a  tender  of  payment  in  due 
time.    Advice,  211. 

61.  A  tender  hr  the  original  tract  and  for  the  tiacts  selected,  with  a  condition  that 

the  first  shall  not  be  received  without  the  latter,  b  a  good  tender,  provided 
all  the  tracts  are  liable  to  be  selected  <  otherwise,  not    Ibid, 

62.  A  pre-emptor  may  float  a  tract  returned  as  a  regular  half>quarter  section,  and 

two  pre-emptors  may  float  tracts  that  do  not  in  the  aggregate  exceed  160 
acres.  He  may  select  subdivisions  of  firaotions  where  the  land  district  con- 
tains no  regular  half^uarters,  but,  in  such  caee%  should  be  confined  to 
those  containing  the  least  excess  over  eighty  acres.    Ibid. 

63.  Where  the  district  contains  regular  half-quarters,  &e  two  floats  cannot  take 

fractiona  which,  united,  amount  to  over  160  acres.    Jbid. 

64.  Designating  a  tract  before  the  coming  in  of  a  plat,  so  as  to  enable  the  proper 

officer  to  locate,  is  sufficient.  Error  in  description  is  not  fiital,  if  the  tract 
be  identified.  Ibid. 
66.  The  reservees  under  the  Creek  treaty  of  1814,  and  the  act  of  1817,  have  not 
power  to  lease  their  lands;  the  lenttng  for  a  term  of  years  and  reflM>val  from 
the  State  may  be  regarded  as  an  abandeoment  of  their  reservations.  Ad' 
vice,  230. 

66.  On  their  abandonment,  the  title  becomes  immediately  vested  in  the  United 

States  by  operation  of  law,  and  ia  to  be  then  treated  as  if  then  fer  the  first 
time  acquired  by  a  treaty.     Ibid. 

67.  Where  H  and  F  applied  at  a  land  office  to  enter  certain  hmds,  bat  not  beidg 

able  to  comply  with  the  regulations  of  the  department,  procured  them  to  be 
marked  and  reserved  from  sale  to  T,  who^  eoon  thereafter,  applied  to  par- 
chase  and  pay  for  them,  and  wa»  refrued;  and,  afterwards,  H  and  F  made 
payment  and  obtained  a  certificate  of  purohase-^ntciDBn,  that  the  land 
officen  should  have  complied  with  T*s  ofiEerf  and  that,  as  a  patent  has  not 
yet  issued,  the  matter  is  yet  under  control  of  the  General  Land  Offiee.  Ad' 
vice,  240. 

68.  Scrip  for  revolotionary  land  warrants  maiy  be  wsnedf  and  for  that  purpoee  the 

first  section  of  the  act  of  May  30,  1830,  is  now  in  foree.     Advice,  246. 

69.  The  President  has  power  to  expel  intmden  from  the  lands  secured  to  the 

Chickasaws  east  of  the  Mississippi  by  military  forces  ifneoossaiy.  Advice,  355. 

70.  A  person  who  inhabited  one  quarter  section  and  cultivated  another,  of  which 

h»  was  in  possession  on  the  19th  June,  1834,  is  entitled  to  enter  the  same 
after  six  months  from  the  date  of  the  act    Advice,  258. 

71.  The  option  of  entering  either  is  lost  only  by  neglecting  to  make  the  applica- 

tion  within  six  months.    Ibid, 

72.  Sales  by  the  Creeks,  where  purehasers,  sMier  by  force  or  firaod,  abetnet  from 

them  the  purchase  money,  are  fraudulent  and  Toid*    Adviee,  259. 
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73.  So,  also,  are  aalei  approved  by  the  Preddent  where  the  reMrvee  wai  pemn* 

ated  by  other  Indiana;  and  patents  may  be  withheld.     Ihid. 

74.  It  is  the  duty  of  the  EzecatiTe  to  secure  to  all  persons  a  Cur  and  equal  oppor- 

tunity of  purchasing  the  public  lands.    Adviee,  374. 

75.  Lands  that  have  been  temporarily  withheld  from  private  sale  should  not  be 

allowed  to  be  entered  until  suitable  notice  has  beni  given  of  the  removal  of 
the  cause  of  suspension,  unless  applied  for  before  suspension.     IbiiL 

76.  The  Treasury  Department  has  no  authority  to  require  a  certificate  that  noCiee 

has  been  given,  or  that  lands  are  liable  to  entiy;  nor  can  the  Treasurer  re- 
fuse pay  for  a  specific  tracts  unless  he  have  oflkial  evidence  that  it  is  noC 
subject  to  sale.    Ibid* 

77.  If  any  good  cause  be  known  to  the  register,  he  may  refuse  to  oomplele  tiie 

entry.     Ibid* 

78.  The  President  has  the  power  to  reserve  firom  public  sale  any  or  all  of  certain 

mineral  lands  in  Wisconsin,  and  may,  if  he  deem  it  advisable,  lease  them. 
Advice,  277. 

79.  Whcore,  from  want  of  proper  and  necessary  information,  he  ahall  have  ftjled 

to  make  the  necessary  reservation  prior  to  the  public  sale,  it  is  competent  Ibr 
him  then  to  direct  the  reservation.    Ibid, 

80.  Citizens  cannot  acquire  a  right  to  enter  lands  which  have  been  improperly 

withheld  from  private  entry,  after  the  close  of  s  public  sale  at  which  thej 
were  ofiered,  until  after  notice.     Pnd> 

81.  The  act  of  24th  April,  1820,  and  the  instructions  issued  under  it,  directEag 

the  manner  of  subdividing  fractional  sections  containing  over  160  acres^  did 
not  require  the  absolute  platting  of  every  quarter  or  half  quarter  of  whidi 
the  section  was  susceptible;  but  contemplated  the  exerdse  of  discretion  so  as 
to  prevent  small  and  inconvenient  fractions  of  a  firactional  section.  Addctf 
281. 

82.  It  is  the  duty  of  surveyors  general  to  subdivide  fractional  sections  in  oonlbfm- 

ity  to  law,  and  without  r^erence  to  the  existence  of  the  pre-emption  ads  of 
of  May  29,  1830,  and  June  19,  1834.     Ibid. 

83.  It  is  the  duty  of  surveyors  general  to  divide  fractional  sections  containing  over 

160  acres  into  lots  approaching  as  nearly  as  practicable  to  the  Ibrm  and 
quantity  of  half-quarter  sections;  and  it  is  competent  for  the  department  to 
direct  the  performance  of  the  duty.    AdvieCt  284. 

84.  The  survey  is  to  be  made  without  reference  to  pre-emptions,  but  pre-ampton 

are  entitled  to  a  legal  survey.    Ibid. 
86.  A  tender  for  more  than  the  party  is  entitled  to  does  not  destroy  the  tender} 
it  may  be  regarded  as  precautionary.     Ibid. 

86.  It  is  proper,  after  tender  made  and  entry  defeated  by  fonlt  of  the  oflken  d 

the  government,  to  correct  the  error  bj  ordering  a  correct  course  of  prooe* 
dure.    Ibid. 

87.  Patents  may  issue  directly  to  a  white  person  being  the  assignee  of  a  Creek 

reservee,  to  whom  the  tribe  had  assigned  a  portion  of  the  twenty-ninth  sec- 
tions reserved  under  the  6th  article  of  the  Creek  treaty  of  1882.  Admei, 
288. 

88.  An  officer  of  the  army  of  the  United  States,  in  actual  service,  may  havo  a 

valid  pre-emption  claim  as  settler  or  occupant  of  public  lands,  although  it 
may  seem  to  be  incompatible  with  the  ooncUtion  of  an  oflSoer  in  actual  ser- 
vice.    Advice,  303. 

80.  As  to  the  personal  residence  and  inhabitancy  on  public  lands  necessary  to  con- 
for  the  right  of  pre-emption,  former  opinions  on  the  subject  are  referred  to^ 
indicating  that  where  there  is  but  a  paitial  cultivation  under  the  immadiale 
personal  direction  of  the  claimant,  as  the  head  of  a  femily,  by  himself 
hired  men,  servants,  or  slaves,  and  a  settlement  and  occupation  actually  in- 
tended to  be  made,  and  is  subsequently  made  by  the  claimant,  he  is  entitled 
to  the  benefit  of  the  laws.    Advice,  309. 

90.  Where  the  improvement  is  on  a  frnctional  section  containing  over  160  acres, 
the  claimant  may  enter,  in  conformity  with  the  legal  subdivisions  recognised 
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by  the  acts  of  1830  and  1834,  a  quantitj  of  land  not  exceeding  160  acres. 
Admee,  313. 

91.  A  40-acre  lot  created  by  the  openition  of  the  act  of  April  5, 1832,  is  not  such 

a  legal  subdiTision,  and  cannot  be  taken  in  addition  to  the  fractional  quarter 
containing  the  pre  emptor's  improvement    Ibid, 

92.  The  third  article  of  the  drcnlar  of  July  22,  1834,  and  the  third  and  eight 

articles  of  the  circalar  of  October  21,  1834,  are  not  inconsistent  with  the 
law.     Ilnd. 

93.  Indians  have  not  been  conceded  the  natural  capacity  to  hold  absolate  title  to 

lands,  except  in  cases  specially  provided  for  by  treaty)  wherefore,  the  title 
of  the  Brothertown  Indians  to  the  land  secured  to  them  by  the  treaties  with 
the  Menomonies  is  not  a  fee-simple,  but  only  such  a  right  of  occupancy  as 
was  pTeviously  possessed  by  the  Menomonies  themselves.     Admee,  322. 

94.  Under  the  treaties  of  1817  and  1819,  with  the  Gherokew,  the  reserress 

therein  could  not  properly  locate  their  lands  outside  the  limits  of  the  ces- 
sions, respectively  $  but,  as  some  of  the  reservations  of  1817  mere  located 
^ithin  the  lands  ceded  in  1819,  and  were  included  in  the  unceded  lands 
under  the  latter  treaty,  these  cases  are  to  stand  on  the  same  ground  as  other 
reservations  under  the  treaty  of  1817,  and  equally  entitled,  under  the 
treaties  of  1836  and  1836,  to  compensation  with  thoee  who  located  within 
the  cession  of  1817.     Admce^  326. 

95.  But  no  provision  has  been  made  for  those  whose  reservations,  under  treaties 

of  1817  and  1819,  were  located  within  the  cessions  of  1836  and  1836;  and, 
as  such  reservations  are  not  within  the  13th  article  of  the  treaty  of  l836'-36, 
they  were  unauthoriied,  and  are  not  to  be  paid  for  as  improved  landsi  but 
the  holders  are  only  entitled  to  pay  for  their  improvements.    Ibid., 

96.  Reservations  dsimed  under  former  treatie?^  not  being  ceded  by  the  first  article 

of  the  last,  are  not  within  the  words  nor  intentions  of  the  9th  article  of  the 
last;  hence  the  resefvees  who  may  be  entitled  to  compensation  under  the 
Idth,  cannot  claim  pay  under  the  9th  article  for  improvements  on  the  same 
reservations.    Ibid. 

97.  But  those  who  were  to  receive  grants  for  their  reservations  are  entitled  to  pay 

for  the  soil  and  their  improvements  thereon.     Ibid. 

98.  The  children  of  the  reservees,  under  the  8th  article  of  the  treaty  of  1817» 
were  entitled  to  reservations  in  fee-simple.    Ibid. 

99«  The  right  to  enter  back  lots  is  not  limited  to  proprietors  whose  lands  front  on 
navigable  streams.  If  there  be  a  permnial  flow  of  water,  there  may  be 
rivers,  creeks,  or  water  courses,  within  the  meaning  of  the  Uw.  Admee^ 
336. 

100.  The  register  and  receiver,  under  the  power  given  to  them  in  the  12th  section 

of  the  act,  may  examine  the  claim  of  De  Feriot,  and  the  evidence  on  which 
it  was  founded,  for  the  purpose  of  ascertaining  whether  it  was  founded  on  a 
real  or  fiibricated  grant,  and  also  for  the  purpose  of  ascertaining  whether  or 
not  the  confirmation  was  fraudulently  obtained;  and,  if  satisfied  that  firaud 
has  been  practised,  they  ought  not  to  make  the  surv^  nor  issue  the  certifi- 
cate.   De  Feriot' 8  cose,  343. 

101.  The  individual  who  appeared  before  the  board  of  commissioners,  and  whose 

claim  was  favorably  reported  upon  by  them,  (not  the  original  grantee,)  is  to 
be  regarded  as  the  confirmee  under  the  act  of  July  4,  1836,  and  is  author- 
ized to  make  the  location.    Advice,  360. 

102.  Patents  are  unnecaasary  to  complete  title  to  an  unsold  portion  of  the  confirmed 

claim.  A  grant  may  be  as  efiectually  made  by  law  as  by  a  patent  issued  in 
pursuance  of  law.    Ibid. 

103.  The  location  spoken  of  in  the  2d  and  3d  sections  of  the  act  must  be  confined 

to  one  land  dbtrict  and  made  at  one  time;  but  the  party  may  enter  separate 
tracts,  conformably  to  legal  divisions  and  subdivisions,  for  which  a  patent 
must  be  issued.    Ibid. 

104.  A  New  Madrid  location  of  lands  upon  a  tract  confirmed  to  the  heira  of  James 

Mackay,  must  yield  to  the  title  of  the  oonfirmeei^  as  the  **  sale  or  other  die- 
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poMtion"  referred  to  in  the  11th  section  of  the  tct  of  May  36,  1824,  is  to 
be  understood  to  mean  a  aale  or  disposal  in  confonnity  to  law.     Advice,  354. 

106.  Ordinary  sales  of  lands  afterwards  oonfinned  to  a  Spaniah  claimaiit,  mnat 
yield  to  the  confirmed  daim.    Ibid. 

106.  The  proposed  extension  of  the  canal  from  Lake  Erie  to  the  Wabw^h,  from  tba 

month  ot  die  Tippecanoe  to  Terre  Haute,  is  aothoriaed  by  the  act  of  Con^ 
greas;  and  when  the  same  shall  have  been  agreed  on  and  located,  the  addi- 
tional lands  provided  by  the  act,  so  far  as  the  United  Stales  are  in  a  condi- 
tion to  provide  them,  may  be  legally  claimed  by  the  State  of  Indiana.  Ad' 
vice,  858. 

107.  But  selections  of  land  beyond  the  limits  of  five  sections  in  width  on  each  side 

of  the  extended  portion  of  the  canal,  in  lieu  of  land  which  has  been  sold  or 
otherwise  disposed  of,  cannot  be  made  without  the  assent  of  Congress.     Ibid. 

108.  The  residence  of  heads  of  Choctaw  femilies  who  in  due  time  signified  to  tto 

agent  their  intention  to  remdin  and  become  dtiiens  of  the  United  States,  or  a 
valid  excuse  for  noa-residenoe^  entitles  them  to  grsniB  poranant  to  the  treaty; 
,  and  such  grants  when  made  are  paramount  to  pre-emption  and  all  other 
claims.     Advice^  365. 

109.  The  War  Department,  however,  should  endeavor  to  avoid  interfetenoe  with 

the  rights  of  settlers  whenever  it  can  be  done  oonaiatently  with  the  provisiooa 
of  the  treaty.    Ibid. 

1 10.  Land  scrip  issued  in  satia&ctien  of  military  bounty  land  wairaiits  must  be  re- 

garded as  real  estate,  and  to  go  upon  the  death  of  the  holder  to  the  hcii»-«t- 
law,  and  not  to  executors  and  administrators.    Adviee,  d88# 

111.  The  removal  of  the  Creek  reservees  from  their  reserved  lands,  without  the  in- 

tention of  returning  and  occupying  them  aa  their  place  of  reaidenoe,  is  an 
abandonment,  which  gives  the  ri^t  of  possession  and  occupanqr  to  tfaa 
United  States.    Advice,  889. 

112.  The  right  of  the  United  States  aocmeB  sod  becomes  complete  immediately  upon 

such  abandonment    Ibid. 

113.  The  United  States  are  bound  by  their  treaty  stipulations  with  France,  and  by 

the  universal  usage  among  civilised  nations,  to  go  on  and  perfect  the  tiile  of 
the  heirs  of  Thomas  F.  Beddick  to  a  tract  of  land  on  the  bank  of  the  Miaris- 
sippi,  held  under  a  Spanish  grant  and  relinquished  by  act  of  Congress  of  1st 
July,  1836,  unless  the  same  shaU  be  taken  by  an  older  and  better  daim  not 
emanating  from  the  United  States  govemmentj  and  no  such  title  having  been 
set  up,  a  patent  ought  to  iaaue  to  the  said  hdn,    Adoiee,  398. 

114.  On  completion  of  payment  for  Creek  reserve*  conveyed  by  the  leeeivees  to 

other  persons,  certified  fay  some  person  appointed  by  the  President  for  that 
purpose,  and  approved  by  the  Presidnnt  himself,  patente  most  issue  to  tha 
purchasers.    Aaviot,  4i3. 

115.  It  will  not  be  a  comphance  with  the  treaty  of  24th  March,  1832,  to  vma» 

patente  in  such  cases  where  the  right  is  controverted  to  the  original  uniueaa 
to  abide  the  result  of  suite  and  to  inure  to  the  successful  parties.    lUd. 

1 16.  The  plate  returned  to  the  General  Land  Office  by  surveyors  general  are  evi- 

dence of  the  existence  and  general  character  of  rivers,  creeks,  bays,  dec, 
which  the  law  requires  to  be  marked  upon  them,  and  may  be  regarded  aa  a^ 
fording  full  proof  for  the  purposes  of  settling  pre  emptions  and  locationa. 
Adviee,  420. 

117.  Mistakes  in  these  plate  may  occur,  and  when  they  do^  may  be  corrected;  hot 

with  respect  to  transactions  occurring  and  private  righte  acquired  upon  the 
feith  of  the  accuracy  of  the  plftts»  and  before  the  correction  of  their  mis- 
takes, they  should  be  left  undisturbed  wherever  it  is  possible.     Ibid. 

118.  Transfeia  of  reservations  by  assignees,  whose  assignmente  express  them  m  a 

firm,  ate  not  valid  when  executed  1^  one  member  thereof  but  only  when 
executed  by  all,  unless  the  partner  assigning  exhibit  authority  to  assign  from 
all.    Adviee,  423. 

119.  But  where  the  reservee  assigned  to  a  firm,  as  to  "M.  W.  Perry  db  Co.,"  and 

the  transfer  by  the  firm  was  signed  in  that  manner,  the  assignment  is  valid, 
and  the  patent  may  issue  to  the  assignee.    Ibid. 
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120.  Where  there  are  two  aasignon,  and  the  names  of  both  to  the  aasignment  are 

ia  the  lame  haodwriting,  the  aaBignment  is  invalid  as  to  him  who  did  not 
sign,  unless  the  other  exhibit  authority.    Ibid. 

121.  Where  approved  contracts  are  endorsed  in  bknk,  with  the  names  of  first  pur- 

chasers endorsed  thereon,  the  endorsement  of  the  names  of  the  purchasers 
on  the  approved  contracts  is  evidence  of  their  having  disposed  of  them;  and 
possession  by  others  is  sufficient  evidence  to  warrant  the  issuance  of  the  pa- 
tents to  those  having  possession  of  the  approved  contracts.    Ibid- 

122.  These  assignments  are  not  requiied  to  be  acknowledged,  and  ought  not  to  be 

made  subject  to  any  rule  made  after  they  were  executed.    Ibid. 

123.  Possession  of  a  contract  u  not  sufficient  evidence  of  a  legsl  transfer.     Ibid. 

124.  The  inhabitents  of  the  village  of  St.  Charles,  under  the  laws  of  the  13th  June, 

1812,  the  26th  May,  1824,  and  ihe  27th  Janoary,  1831,  have  precedence 
and  priority  over  Peter  Chouteau,  whose  daim  to  land  was  confirmed  4th 
July,  1836,  and  the  claim  of  the  Utter  must  be  located  elsewhere  upon  the 
public  domain.    Admet,  427. 

125.  All  sales  and  locations  nude  of  lands  claimed  under  unconfirmed  titles  derived 

firem  France  or  Spain,  between  the  26th  of  May,  1880,  and  the  9th  of 
July,  1832,  are  vaUd.     Ibid. 

126.  If  it  be  claimed  that  this  construction  violates  treaty  obligationi^  the  answer 

is,  that  the  parties  most  go  to  the  judiciary  for  a  decision  declaring  void  an 
act  of  Congress,  not  to  the  Executive  department    Ibid. 

127.  Where  a  lot  of  land  ofibred  at  auction  at  a  public  land  sale  was  struck  off  to 

A,  who  advanoed  the  money,  and  took  a  receipt  therefor,  and  B,  on  the 
same  day,  ofiersd  evidence  to  prove  that  he  nodded  to  the  auctioner,  and 
that  his  nod  was  equivalent  to  a  bid  for  said  land  above  that  of  A,  and  that, 
thereupon,  the  land  officers  put  up  the  land  again  on  a  subsequent  day,  and 
struck  off  the  same  to  C,  who  conveyed  it  to  B,  who  disputes  A's  title— 
BKLD,  that  if  B  intended  bis  nod  at  the  first  sale  to  be  a  bid  above  A,  he 
should  have  promptly  disclosed  it  at  the  time,  and  invoked  the  land  officers 
to  remedy  the  inobservance  or  neglect  of  the  auctioner;  and  that,  as  this  was 
not  done,  the  patent  must  issue  to  A,  to  whom  it  was  struck  off  at  the  first 
sale.     Admce^  448. 

128.  Back  (rfr^mptions  cannot  be  lawfully  claimed  by  those  who  were  not  owners 

of  land  on  a  river,  creek,  disc,  at  the  time  of  the  approval  of  the  act  of  June 
15,  1832;  and  individuals  entitled  to  lands,  but  who  had  not  located  them 
*  at  the  date  of  said  act,  cannot  be  considered  to  have  perfected  a  title  to  any 
specific  lands  so  as  to  be  regarded  as  owners  within  the  meaning  of  the  act. 
uldo»ce,452. 

129.  The  land  in  controversy  in  this  case  was  not  subject  to  preemption,  for  the 

reaeon  that  tiie  claimant  did  not  own  the  firont  lands  in  1882.    Ibid. 

130.  The  right  <^  pre-emption  attaches  only  to  such  public  lands  as  are  subject  to 

the  operation  of  the  general  land  system  of  the  country,  and  not  to  those 
which  have^  by  act  of  Congrese,  been  taken  out  of  the  class  of  public  lands 
and  appropriated  to  specific  objects,  or  reserved  for  particular  poi  poses,  as 
fi>r  the  cultivation  of  the  vine  and  olive.    Advice,  466. 

131.  The  Wyandot  nation  of  Indians  have  the  authori^  to  treat  with  the  United 

States  respecting  the  reeervation  of  twelve  miles  square  at  and  about  Upper 
Sandusky,  in  the  State  of  Ohio,  as  the  supplement  to  the  treaty  of  1817 
reinvested  them  with  their  title  in  trust     Advice,  458. 

132.  An  assignment  by  P.  P.  Pitchlyon  of  a  reservation  in  the  treaty  in  favor  of 

Peter  Pitchlynn,  where  there  n  no  doubt  of  the  identity  of  the  person,  is 
good;  as  the  law  knows  of  but  one  christain  name.     Admce,  467. 

183.  A  patent  for  land  may  issue  to  John  McOilvry,  as  the  head  of  a  family  re- 
gistered by  the  name  of  John  McGrilvery,  where  there  is  no  donbt  of  the 
identity  of  the  p«non;  as  the  orthography  and  sound  do  not  vary  so  mar 
teiiaUy  as  to  affect  the  grant    Ibid. 

134.  Scrip  may  be  issued  on  a  Virginia  land  warrant  dated  subsequent  to  Septem- 
ber 1,  1835,  in  cases  where  it  shall  appear  that  such  warrant  is  not  an 
Vol.  Ill — 51 
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original  one,  bat  wm  onl  j  iaraed  io  place  of  one  iiaaed  improvident^  to 
wrong  hein  prior  to  September  1,  1885,  and  cancelled  bj  Virginia,  aa  it  ia 
in  the  nature  of  an  exchange  warrant,  and  may  be  treated  as  if  iasned 
within  the  time  provided  by  law.    Admee,  499. 

135.  The  report  of  the  land  offioera  of  the  20th  December,  1817,  and  confinuH 

tory  act  of  Gongreaa  of  the  11th  May,  1820,  ought  to  be  regarded  as  con- 
firming the  title  of  Morgan  to  the  iiiU  extent  of  his  grant  iasned  by  Gov- 
ernor Calves  on  the  24th  of  January,  1777.    Advice^  501. 

136.  The  claim  of  the  heirs  of  Mackay,  founded  on  a  apedal  grant  made  in  the 

year  1799,  containing  an  exact  deacriptton  of  the  land,  and  accompanied 
with  uninterrupted  poaseanon  ever  after,  having  been  aubmmitted  to  die 
district  court  of  Missouri,  and  by  appeal  to  the  Supreme  Court  of  the  Uni- 
ted btatee,  and  adjudged  to  be  a  valid  and  lawful  grant,  a  patent  should 
issue  to  the  hein  for  it,  notwithstanding  New  Madrid  aofierera  may  have 
located  upon  it     Advice,  506. 

137.  But,  to  protect  any  adverse  rights  that  may  eziat,  the  potent  ahoold  contain  a 

clause  reserving  the  rights  now  or  heretofore  existiog,  of  aU  just  and  legal 
adverse  claimants  to  the  whole  or  any  portion  of  the  land  patented.    Ibid^ 

138.  Where  a  Choctaw  reaervee  conveyed  his  reservation  to  D.,  in  trust,  to  sell 

and  apply  the  proceeds  to  the  payment  of  a  debt  owing  by  the  reaervee  to  A. 
and  R.,  who  thereupon  add  a  portion  of  the  land,  and  with  the  proceeds 
paid  a  part  of  the  said  debt;  and,  at  this  stage  o(  the  aflair,  the  leacrvee 
died  leaving  two  children,  whope  guardian,  under  pretence  that  he  was  act* 
ing  for  the  children,  bought  the  residue  at  a  sum  frr  below  its  value,  who^ 
after  taking  H.  into  partnenhip  with  him,  conjointly  with  him  sold  the 
land  to  Banks  and  Lewis,  vrithout  the  consent  of  the  President,  and  re- 
fused to  pay  over  any  part  of  the  proeeeda  to  said  children — dbcidkd,  that 
the  Preaideot  ought  not  to  give  his  approval  to  the  sale  to  said  Banks  and 
Lewis,  as  it  would  probably  deprive  the  children  of  their  inheritance. 
Admetf  518. 

139.  The  deficiency  of  lands  granted  Ohio  in  act  of  29th  May,  1890,  to  make  up 

the  full  quantity  previously  granted  for  the  construction  of  a  canal  from 
Lake  Erie  to  the  Wabash,  must  be  supplied  from  the  alternate  aectiona  re- 
served to  the  United  Statea,  or  out  of  other  lands  in  the  neighborhood  near  to 
the  canal.    Adtice^  553. 

}40.  Those  paita  of  factions  whieh  are  cut  by  the  parallel  line,  tv%  mfles  distant 
from  the  canal,  may  be  located;  and  quantities  equal  to  the  computed  krea 
of  the  cut  sections  may  be  located  according  to  any  of  the  usually  recog- 
nised minor  subdivisions  of  a  section  among  the  alternate  aectiona  accni- 
ing  to  the  State  along  the  exterior  limits  of  the  bdt    Ibid. 

I41«  If  obstadea  ahall  be  found  to  exist  to  the  location  of  sufficient  land  on  the 
exterior  limita  of  the  belt  in  minor  divisions,  the  compliment  may  be  made 
up  from  full  alternate  aectiona.    Und. 
142.  But  no  sections  nor  subdivisions  are  to  be  excluded  becauae  they  happen  to 
be  cut  by  and  protrude  beyond  the  exterior  line  of  the  belt    Ibid, 

143.  The  heirs  of  Captain  Kirkwood,  who  entered  the  revolutionary  service  in  the 

Delaware  regiment,  in  the  year  1776,  and  continued  in  aervice  until  the 
end  of  the  war,  are  entitled  to  scrip  on  a  warrant  iaaued  for  three  hundred 
acres  of  land  on  account  of  his  services,  whether  they  were  properly  entitled 
to  saip  on  a  warrant  for  four  thousand  acres  issued  by  the  executive  of  Vir- 
ginia or  not    Advice,  556. 

144.  It  appeara  that,  by  a  construction  given  to  certain  acta  and  reaolution  of  Con- 

gress, and  of  Virginia,  such  of  the  troops  from  other  Statea  as  were,  in  the 
course  of  the  war,  attached  to  the  Virginia  State  establishment,  and  con- 
tinued in  aervice  to  the  end  thereof,  were  entitled  to  the  same  liounty  from 
Virginia  aa  if  they  were  originally  raised  in  that  State.     Ibid, 

145.  In  case  the  Secretary  of  the  Treasury  shall  have  any  good  reaaon  to  believe 

that  such  warranta  have  been  iasued  in  error  or  mistake,  he  may  suqieiid 
the  issue  of  scrip;  or,  if  issued,  cause  measures  to  be  taken  to  have  it  can* 
celled.    Ibid. 
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146.  The  dvrellinghoaw  of  a  pre-emptor  being  on  a  (netiooal  aaction  and  hit  im» 

provements  extending  over  upon  anodier  fnetional  ieetion  and  upon  an  en* 
tire  une,  his  right  of  pre-emption  cannot  be  admitted  to  the  three,  but  ia  lim- 
ited to  his  domicil  and  one  of  the  other  two  MCtiona  of  land.    Adneef  564. 

147.  The  President  may  authorize  the  marshal  to  remove  all  persons  who  have 

fixed  their  roaidenoes  on  the  public  reservations,  without  authority,  beyond 
the  lines  of  the  posts  of  Tampa  Bay^  for  the  purpose  of  selling  liquor  to  the 
troops,  and  the  suspected  puipose  of  supplying  the  Indiana  with  ammuni- 
tion.   Advke,  666. 

148.  I'he  claim  of  Bartholomew  Pellerin  to  a  patent  for  seventeen  thousand  and 

eighty-four  arpens  of  land  in  Mississippi,  on  pretence  that  his  title  is  found- 
ed on  a  legal  Britiah  grant  made  previous  to  1783,  and  recognised  and  con- 
firmed by  Sie  Spanish  government  in  1810,  cannot  be  recognised  at  llie 
General  Land  Office.    Advice,  669. 

149.  His  claim  having  been  reported  and  confirmed  as  one  founded  on  a  private 

conveyance  for  twelve  hundred  and  eighty  acres  only,  as  a  donation,  a  pa- 
tent for  that  quantity  only  can  issue,  unless  further  legislation  shall  author- 
iie  it.    Ibid. 

150.  The  rights  of  pre-emption,  if  otherwise  mature,  may  be  allowed  to  lands  re- 

served from  sale  under  the  supposition  that  they  foil  within  the  limits  of  the 
grant  in  aid  of  the  Milwaukie  and  Rock  River  canal,  but  subsequently 
lound  not  to  be  included.    Advice,  577. 

151.  Where  Creek  rescrvee*  died  within  the  ^^99  years  during  which  their  reserveii 

were  to  be  withheld  from  sale,  ond  the  lawful  administtators  sold  the  reserves, 
and  paid  over  the  proceeds  (leas  the  expenses)  to  the  Indian  widows^  as  the 
heirs,  and  the  question  of  other  heirs  being  now  raised,  in  opposition  to  the 
confirmation  of  the  sales  to  the  purchasers,  who  have  paid  the  conrideration 
money  therefor  once  in  full— nxcifxn,  that  the  purchaaera  are  entitled  to 
the  confirmations  which  they  ask,  and  should  not  be  required  to  pay  a  se<;pnd 
time  any  portion  ol  the  purchase  money.     Advice,  578. 

152.  If  the  distribution  of  the  proceeds  were  illegal,  it  ought  in  nowise  to  afiG»t  the 

bonm  fidt  purchasers.     Ibid* 

153.  The  approval  by  the  President  of  the  location  of  certain  lots  by  reservees  under 

the  Winnebago  treaty  of  1st  August,  1839,  vests  a  title  in  the  reservees, 
that  is  superior  to  that  of  certain  Poliah  exiles  who  located  18th  April,  1886, 
under  act  of  SOth  June,  1834.     Advice,  684. 

154.  Heads  of  Creeic  fomilies  who  otherwise  would  be  entitled  to  a  patent  for  land 

in  Alabama,  have  not  forfeited  their  right  to  the  same  by  having  become 
residents  and  citizens  of  Georgia,  before  the  expiration  of  five  years  from 
the  time  when  their  reservations  were  selected.     Advice,  686. 

155.  The  President  of  the  United  States  may  properly  confirm  sales  of  Greek  re- 

servations made  by  adndnistrators  pursuant  to  the  orders  of  courts  having 
jurisdiction,  whether  the  distribution  of  the  proceeds  among  the  belts  shall  • 
have  been  correctly  made  or  not;  provided  the  purchaaes  shall  have  paid  in 
the  purchase-money  in  good  fiuth  to  the  administrators  or  legal  repieeenta- 
lives.    Advice,  596. 

156.  But  where  purchasera  have  withheld  any  portion  of  the  purehase-money  on 

any  pretence,  or  the  administrators  themselves  were  the  purchatpers,  and  have 
not  accounted  for  the  purchase-money,  sales  ought  not  to  be  confirmed.  Jbid,^ 

157.  Where  an  assignee  in  blank  of  the  floating  right  of  pre  emption  to  a  specific 

quantity  of  land  is  in  conflict  with  an  assignee  of  the  same  right  which  has 
been  actually  located,  and  the  Gommissioner  of  the  General  Land  Office  is 
satisfied  that  the  assignment  in  blank  is  not  clenriy  fraudulent,  he  ought  to 
issue  the  patent  to  the  original  pre-emptor,  leaving  the  conflicting  claims  to 
be  settled  by  courts  of  justice.     Advice,  608. 

158.  The  confirmatory  act  of  2d  December,  1883,  gaye  to  the  sons  of  Benito  Yas- 

quez  an  absolute  claim  to  landsi  but  the  same  was  a  floating  right,  and  can- 
not be  located  on  any  of  the  public  lands  of  the  United  States,  until  further 
legislation  ahall  be  had  in  the  premises.    Advice^  615. 
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159.  The  oiniision  in  the  act  to  make  auitable  provision  for  the  location  wu  doulii* 

leas  accidental,  yet  it  can  be  rectified  only  by  Congress.    lbid» 

160.  The  right  of  Peter  H.  Hobart,  who  derived  title  from  John  McDonald,  to  a 

tract  of  land  on  Bayou  dara,  in  Alabama,  was  confirmed  by  the  act  of  3d 
March,  1629,  to  the  extent  of  twelve  handled  and  eighty  acres.  Admce, 
618. 

161 .  The  provisions  of  the  act  entitling  a  confirmee  to  a  patent  are  positive;  and  it 

ought  to  be  issued  for  the  tract  aa  located,  onleas  it  shall  be  made  satisfac* 
torily  to  appear  that  the  bayou,  which  is  the  chief  landmuk,  does  not  eziflt 
at  the  place  described.    Ibid. 

162.  It  is  a  sufficient  compUanoe  with  the  provisions  of  the  act  of  July  4,  1836^ 

for  the  engrossing  clerk  to  write  the  name  of  the  President  to  patents,  and 
for  the  secretary  thereafter  to  attest  them  by  his  signature.     Admce,  623. 

163.  All  the  duties  respecting  the  execution  of  patents^  except  the  attestation,  are 

miniisterial,  and  may  be  performed  either  }ay  the  clerks  or  by  the  aecretaiy. 
Ibid. 

164.  The  Seneca  Indians  are  entitled  to  the  poeseaston  of  their  bLunting-gTounds,aa 

well  as  their  cultivated  lands,  until  the  time  limited  by  the  treaty  vrith  them 
for  tbeir  voluntaiy  removal.    Advice^  634. 

165.  The  countersignature  of  the  recorder  of  land  patents,  and  seal  of  the  office 

thereto  attached,  constitute  a  sufficient  authentication  of  a  patent  for  land. 
Advice,  630. 

166.  Patents  for  reserve  lands  under  the  Creek  treaty  of  1832  are  to  be  issued  to 

purchasers,  owners,  assignees,  or  transferees;  and  claimants  must  show 
themselves  to  be  within  the  description  of  peisons  entitled,  by  exhibiting  an- 
thentic  evidence  of  the  &ct    Atk;iee,  644. 

167.  The  transfer  to  the  claimaot,  by  the  attorney-in-fact  of  the  Columbus  Land 

Company,  unaccompanied  with  evidence  of  the  title  of  said  company,  is  not 
sufficient  to  authoriie  the  issuing  of  a  patent  to  him.    Ibid, 

168.  But  a  succession  of  aasignmeots  endorsed  on  the  original  deed,  if  aooom|Mi- 

nied  with  satisfactory  proof  of  genuinenesa  and  feimeas,  is  sufficient  to  audur- 
ize  the  issuing  of  a  patent.    Ibid. 

169.  Transfers  and  assignmentB  by  agents  of  a  land  company,  acting  within  thn 

scope  of  their  authority,  are  valid;  yet,  before  the  Commissioner  of  the 
Laod  Office  gives  efiect  to  them;  be  should  have  satisfactory  proof  that  such 
agents  have  acted  within  the  compass  of  their  authority.    Ibid, 

170.  The  Commissioner  of  the  General  Land  Office  properly  refused  to  iasoe  a 

patent  for  land  entered  by  Governor  Shannon  in  Ohio,  and  withdrawn  from 
private  entry  in  order  to  provide  for  executing  the  grant  by  Congress,  tiy 
act  of  24th  May,  1828,  of  lands  to  the  State  of  Ohio,  for  the  purpose  el 
aiding  that  State  to  extoid  the  Miami  canal  from  Dayton  to  Lake  Erie,  be- 
cause it  did  not  appear  whether  or  not  the  land  for  which  the  patent  vraa 
claimed  was  situated  within  the  limita  of  the  reservations^  and  because,  if  it 
wasb  the  requisite  notice  had  not  been  given  by  the  register  and  receiw, 
as  pTOvided  for  in  the  regulations  concerning  the  public  lands.    Adwx^  650. 

171.  The  execution  of  a  patent  for  land  to  a  soldier  in  the  war  of  1812,  by  the 

Commissioner  of  the  General  Land  Office,  peases  the  title,  although  the 
same  had  not  been  delivered  to  the  patentee.     Advice,  653. 

172.  It  is  a  matter  of  discretion  with  the  department  as  to  whom  the  patent  should 

be  delivered.    Ibid, 

173.  The  disallowance  of  a  pre-emption  claim  made  by  an  assignee  of  a  certificate 

of  purchase,  by  the  register  and  receiver,  who  had  competent  authority  to 
judge  of  its  validity,  on  grounds  satisfectoiy  to  them  that  it  was  unfounded| 
is  conclusive  against  the  claim.     Advice,  663. 

174.  The  acquital  of  McDonald  and  Norton,  for  perjury,  charged  to  have  been  com- 

mitted in  swearing  to  the  affidavit  upon  which  the  claim  of  pre-emption  was 
grounded,  is  not  conclusive  upon  the  United  States  in  the  land  department. 
Ibid. 

175.  It  has  been  the  poaiti<m  of  the  United  States,  that  the  acta  of  26th  of  March, 
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1804,  erecting  Louisiana  into  two  Territories,  and  that  of  the  Sd  March, 

1805,  for  ascertaining  and  adjusting  the  titles  and  claims  to  lands  within  the 
Territory  of  Orleans  and  the  district  of  Louisiana;  extended  to  the  country 
west  of  the  Perdido,  to  which  the  United  States  have  always  asserted,  and 
at  length  enforced  their  right  under  the  treaty  with  France  in  1803,  and  that 
between  the  government  and  Spain  in  1800.     Advice,  697. 

176.  The  Indian  right  of  occupancy  having  been  fairly  extinguished  by  treaty,  and 

the  govemmpnt  baring  come  to  be  in  full  and  complete  possession  of  the 
lands  in  question,  it  had  become  both  expedient  and  necessary  that  they 
should  be  surveyed  and  put  into  market.     IbitL 

177.  The  surveyor  of  lands  of  the  United  States  south  of  Tennessee  was  author- 

ized to  cause  .the  surveys  to  be  made;  and  his  approval  of  the  plats  thereof 
is  a  sufficient  authentication  of  both  the  survey  and  plats.     Jbid, 

178.  There  has  been  no  form  of  the  surveyor's  approval  of  plats  prewnribed.    The 

substance  and  spirit  of  the  whole  policy  in  respect  to  approvals  were,  that 
the  surveyor  should  not  only  cause  the  lands  to  be  surveyed  and  platted,  but 
should  see  to  it  and  satisfy  himself  that  the  plats  corresponded  with  the 
field  notes;  and  when  satisfied,  to  return  the  plats  to  the  proper  office.    Ibid. 

179.  The  President  had  a  discretionary  authority  to  proclaim  these  lands  for  sale 

immediately  upon  being  informed  that  the  surveys  were  made  and  proper 
land  ofiicera  appointed  to  conduct  them.    Ibid, 

180.  Purchasers  are  chargeable  with  notice  of  the  law  respecting  all  former  grants 

by  8pain  and  France,  and  in  relation  to  pre-emptions.    Ibid, 

181.  In  the  case  of  an  erroneous  sale,  in  any  respect  other  than  fkilare  of  considera- 

tion by  reason  of  want  of  title  in  die  United  States,  the  Secretary  of  the 
Treasury  has  no  power  to  refund  the  purchase  money,  but  relief  must  be 
sought  at  the  hands  of  Congress.     Ibid. 

182.  Nor  ought  a  patent  to  issue  so  long  as  the  surveys  remain  confused;  but  the 

same  may  be  properly  suspended  until  a  report  can  be  had,  or  the  &ct8  con- 
cerning the  lands  b^  more  fully  ascertained*    Ibtd, 

188.  The  error  as  to  the  date  of  a  certain  report  of  the  Commissioner  of  the  Land 
Oflfice,  embracing  the  Maison  Rouge  claim,  set  out  in  a  confirmatory  act  of 
29th  April,  1816,  (being  December  4,  1812,  when  it  should  read  December 
14,  1812.)  is  not  fatal  to  claims  mentioned  in  the  said  report    Advice^  714. 

184.  The  « league  square**  is  the  extent  of  the  satis&ction  granted  to  claimants  un- 
der the  act  of  29th  of  April,  1816;  and,  whatever  may  be  the  extent  of 
the  claim,  this  satisfaction  may  be  had  under  the  act    Ibid. 

186.  The  confirmees  under  the  treaty  with  France  under  which  their  claims  are 
asserted,  do  not  claim  the  dominium  of  the  civil  law,  but  the  doing  of 
what  is  necessary  to  complete  title  and  convey  property.  The  lands  to 
which  they  lay  claim  form  a  part  of  the  public  domain;  and,  although  the 
United  States  acknowledge  themselves  bound  to  provide  for  them,  the 
whole  subject  remains  in  contract    Advice,  731. 

186.  Specific  performance  of  a  contract  for  the  sale  of  lands  Is  an  artificial  nde 

altogether  unknown  to  the  common  law.     Ibid. 

187.  The  acts  of  1824  and  1836,  which  confirm  the  French  and  Spanish  gt$akU, 

are  not  required  to  be  carried  into  specific  performance,  if  it  cannot  be  done 
without  unsettling  titles  in  the  country  in  question.     Ibid, 

188.  Congress  doubtless  legislated  with  a  view  to  heal  evils,  of  which  an  indis- 

criminate performance  of  the  grants  in  question  has  been  so  prolific.    Ibid. 

189.  Congress  reserved  to  itself,  from  the  bei^ning,  the  power  of  executing  the 

treaty  in  good  fiuth,  but  with  a  sound  discretion  and  due  regard  to  the  quiet 
of  titles;  and  endeavor  to  reserve  from  sale  and  occupation  all  the  lands 
subject  to  claim  under  foreign  grants.     Ibid. 

190.  The  act  of  1886  is  a  legislative  confirmatton  of  all  voidable  locations .  under 

any  law  of  the  United  States,  or  sales  by  the  United  States  of  aoy  descrip- 
tion whatever.    Ibid. 

191.  Prior  confirmations,  school  sections^  ordinary  sales  prior  to  the  confirmatory 

act  of  July  A,  1836,  and  the  New  Madrid  locations  under  the  act  of  Feb- 
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roarj  17,  1815,  are  valid  at  agaioat  tha  claim  c<mfinned  by  the  act  of  July 

4,  1886.     Ibid. 
19S.  The  individuals  who  appeared  aa  claimants  before  the  commissioDera,  and 

who  have  obtained  their  favorable  decision,  are  the  peraons  who  are  to  be 

recognised  at  the  General  Land  Office  as  tlka  oonfirmeea  under  the  act  of 

1836.     Ibid. 

193.  Claimants  who  have  been  interfered  with  by  prior  valid  daima  may  locate  the 

quantity  taken  from  them  by  the  interference  in  question  on  aeparate  tractsj, 
conforming  to  legal  divisions  and  subdivisiona  of  the  same.    Ibid. 

194.  The  power  is  sufficiently  implied  to  authorize  the  issuing  of  patents  for  the 

portion  of  the  confirmed  pritate  daima  not  interfered  with  by  prior  valid 
claims.    Ibid. 

195.  Congress  has  given  to  the  Land  Office  authority,  and  haf  prescribed  to  it  aa 

a  duty,  to  treat  claims  made  under  the  treaty  as  valid  up  to  the  extent  of  a 
league  square,  and  no  more.     Advice^  737. 

196«  The  claim  to  all  beyond  a  league  square  is  unconfirmed,  and  stands,  in  every 
respect,  as  if  the  act  of  Congress  had  not  been  passed,  except  that  the  fact, 
that  Congress  has  refuaed  to  acknowledge  it  further,  has  the  tSecX  to  raise 
a  presumption  that  Congress,  by  partial  confirmation,  did  not  mean  to  ad- 
rait  the  justice  of  the  claim,  but  only  to  bay  its  peace;  and  that  the  execu- 
tive department  must  regard  the  claim,  whatever  may  be  its  extent,  aa 
satisfied  by  the  acceptance  of  a  league  square.     Ibid. 

LOCATION. 

See  PuBUo  Lavbs. 

MARINE  CORPS. 

1.  By  tbe  application  of  the  ad  of  the  2d  of  March,  1637,  to  the  marine  corps, 

an  assistant  quartermaster  of  marines  was  entitled,  prior  to  the  30th  of  June^ 
1834,  to  all  the  extra  pay  and  emoluments  allowed  to  an  assistant  quarter- 
master in  the  army  similarly  situated.     Advice^  266. 

2.  A  captain  or  subaltern  in  the  command  of  a  detachment  of  aaarines  is  enti- 

tled to  receive  the  ten  dollars  per  month  aa  provided  by  the  aaid  act  for  the 

officer  commanding  a  company  in  the  army.    Ibid. 
8.  An  officer  in  the  actual  command  of  any  number  of  men  auflkiently  large 

to  consdtute  a  detachment  of  marinea,  aooording  to  the  uaage  of  the  Navy 

Department,  will  entitle  him  to  the  allowance  given  in  the  !^  aection  of  tlw 

act  of  March  2,  1827.    Advice^  842. 
METROPOLIS. 

See  WASHiveTov. 
MIDSHIPMEN. 

1.  Midshipmen  are  not  exempt  firom  arreat;  the  proper  construction  of  the  act  of 

the  nth  of  July,  1798,  for  eatablishing  and  organizing  the  marine  corpi^ 

&iling  to  include  them  in  the  ezemptioDs  made.    Advice^  119. 
MILITARY  ACADEMY. 

See  AcAnxxr. 
MILrnA. 

1.  The  act  of  28th  May,  1886,  doea  not  extend  to  the  pay  and  other  allowancea 

to  be  made  to  the  militia  or  volunteerB,  which,  by  the  aecond  section,  are 
placed  on  the  same  footing  with  those  of  militia  and  volunteers  ordered  into 
aervice  by  orders  firom  the  War  Department.  Of  expenaea  incurred  and 
auppliea  furnished,  not  of  the  like  nature  with  those  specially  named  in  the 
abstract,  only  those  are  to  be  allowed  which  were  known  to  the  military  aer- 
vice, having  referenocb  in  the  eaaee  both  of  expenaea  and  suppliee,  to  the 
character  of  each  corpa.    Advice^  162. 

2.  There  are  no  acta  of  Congreas  providing  jpay,  rations,  and  expenaes  to  militia 

called  out  by  State  or  Territorial  authority,  but  diabanded  without  their  hav- 
ing been  employed  or  mustered  uto  the  service  of  the  United  States  previ- 
ous to  their  dMmiasali  aoch  eaaea,  aa  they  have  ariMO,  having  been,  firom 
time  to  time^  spedally  provided  for.    AdoUtt  ^^ 
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8.  The  goTernment  is  not  bound  to  pay  rach  of  the  Florida  militia  at  disbanded 
▼olantarilj,  and  witlxoat  aathority,  and  refused  to  render  service.  Advice, 
687. 

4.  Nor  is  the  government  bound  to  pay  such  as  were  mustered,  and  then  directed 
to  repair  to  their  homes,  to  remain  in  readiness  to  serve  at  a  moment^s  no- 
tice,    ttid. 

6.  The  disbanding  was  a  virtual  discharge  from  actual  service;  and,  during  such 
discharge,  they  were  not  entitled  to  pay  as  soidien  of  the  United  States. 
Ibid. 
NEUTRALITY. 

1.  The  building  of  two  schoonen  of  war  in  New  York  for  the  Mexican  govern- 

ment, and  being  about  to  be  furnished  with  guns  and  the  usual  military 
equipment,  Iftclaarly  within  the  8d  section  of  the  act  of  1818.   Advice^  789. 

2.  Thaw  vessels  having  been  built  expressly  for  the  service  of  Mexico,  which  is 

waging  war  against  Texas,  the  penK>ns  are  liable  to  the  penalties  of  the  act, 
and  the  vasseb  to  forfeiture.    Ibid. 

8.  The  policy  of  this  country  is,  and  ever  has  been,  perfect  neutrality  and  non- 
inlerforence  in  the  quarrels  of  other  nations.     Ibid. 

4.  The  foregoing  opinion  is  reconsidered  on  the  statement  that  the  vessels  were 
not  delivered,  nor  the  property  changed,  within  our  jurisdiction «  but  were 
sent  out  of  port  under  control  of  our  own  citizens  unarmed,  and  that  ever? 
possible  precaution  has  been  taken  to  insure  padfio  conduct  upon  the  high 
seas.  The  doctrine  is  re-affirmed,  but  it  does  not  as  fully  apply  to  the  case 
now  presented  as  was  supposed  from  the  first  statement  of  tlie  case.  Ad' 
vice,  741. 

fi.  Nevertheless,  although  the  sale  is  made  abroad,  if  the  vessels  were  equipped 
by  American  citizens  within  the  United  States  for  belligeraot  purposes,  and 
for  a  nation  belligerant  to  another  with  which  ours  !■  at  peace,  knowing  the 
purposes  for  which  they  are  to  be  employed,  it  is  insisted  that  the  equipping 
IS  repugnant  to  the  law  of  1818.    Ibid. 

6.  All  trading  with  a  belligerant  in  ships*of-war  already  equipped  for  service  is 

repugnant  to  the  settled  policy  of  the  United  States^  and  to  the  solemn  de- 
claration of  Congress  in  the  act  of  1818.    Ibid. 

7.  For,  however  popular  opinion  may  have  changed  on  so  important  a  subject, 

the  act  of  1818,  like  that  of  1794,  was  intended  to  secure,  beyond  all  risk 
of  violation,  the  neutral  and  pacific  policy  which  they  consecrate  of  our 
fundamental  law.     Ibid. 

8.  The  tskmg  of  a  bond  is  recommended  in  this  case  under  the  10th  section  of 

the  act  of  Congress;  yet  all  equipping  within  our  jurisdiction  of  vessels  of 
war  for  a  beliigersnt,  by  an  American  cttiien,  knowing  the  purposes  for 
which  they  are  to  be  employed,  is  unlawful.    Aid. 

OHIO. 

See  PAntiiTa. 

ORLEANS. 

See  PvBUo  Livss. 

PARDONS. 

L  The  power  of  the  Executive  to  grant  reprieves  and  pardons  extends  to  the  re- 
mission of  fines,  penalties,  and  forfeitures,  and  costs  in  criminal  cases,  and 
may  be  exercised  m  degrees  at  different  times  at  the  discretion  of  the  incum- 
bent of  the  office.     Advice,  418. 

3.  A  portion  of  a  sentence  may  be  remitted  at  one  time^  and  another  portion  of 

it  at  another  time,  and  by  another  Executive.    Ibid. 
8.  And  the  same  power  is  possessed  by  the  Executive  over  a  iudgment  after  se- 
curity for  its  payment  shall  have  been  given,  as  before.     Ibid. 

4.  The  pardoning  power  vested  in  the  President  extends  to  fines  imposed  upon 

individuals  for  conduct  adjudged  to  be  contempt  of  the  circuit  courts.    Ad' 
vice,  622. 
PATENTS  FOR  LANDS. 
See  PcBLC  Lavbs. 
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PATENTS  FOR  INVENTIONS. 

1.  Unless  there  be  some  error  m  the  spedflcation  arising  from  inadvertency,  ac- 

cident»  or  mistake,  and  without  anj  fraudulent  or  deceptive  intention,  the 
patentee  cannot  surrender  a  patent  which  includes  ssTeral  distinct  improTe- 
ments  and  take  out  severat  new  ones.     Advice,  165. 

2.  Extension  of  patents  for  useful  inventions  may  be  granted  to  the  legal  repre* 

sentatives  of  original  patentees,  where  such  patentees,  if  liTing,  would  be 
entitled  thereto.    Adtdee,  446. 

3.  Verifications  and  depositions  in  foreign  countries  to  be  made  under  the  pro- 

visions of  the  sixth  section  of  the  act  of  July  4,  1836,  before  patents  con 
issue,  should  not  be  made  before  consuls,  but  before  competent  magistrates 
of  the  country  where  they  d)all  be  taken,  and  authenticated  by  the  coxi0a]. 
Advice,  583. 

4.  Any  abrogation  of  oaths  in  the  patent  laws  of  England  will  not  affect  the  ques- 

tion here;  all  conditions  requisite  to  a  patent  in  this  country  must  be  com- 
plied with  according  to  the  laws  of  Congreas.    Ibid. 

5.  Applications  for  extensions  of  patents  for  inventions  must  be  made  to  the 

Commissioner  a  sufficient  time  before  the  expiration  of  the  term  for  which 
they  were  issued,  to  enable  him  to  give  the  notice  contemplated  by  the  act 
of  4tb  of  July,  1886,  to  the  public  in  that  section  of  the  country  most  in- 
terested adversely  to  them.    Advice,  694. 

6.  Patentees  who  neglect  to  make  seasonable  applications  for  extensions  most 

forego  the  advantages  which  such  extensions  confer.    Itnd- 

PAY. 

See  GoxFBirsATTOir. 

PAYMASTERS. 

1.  The  proviso  of  the  act  of  the  3d  March,  1835,  inhibiting  the  payment  of  per- 
centage to  officers  of  the  army  for  any  service  or  duty,  unless  authorized  by 
law,  is  a  permanent  provision,  and  cannot  be  avoid^  except  by  an  express 
enactment;  wherefore,  a  commission  cannot  now  be  allowed  to  Paymaster 
Kirby  on  moneys  paid  out  by  him  to  the  militia  and  volunteers  serving  in 
Floiida.     Adviee,  153. 

PAYMENTS. 

1.  It  is  the  duty  of  collectors  of  customs  to  pay  the  duties  collected  by  them  into 

the  treasury,  although  some  of  them  may  have  been  paid  under  protest,  and 
importers  diall  have  prosecuted  to  recover  them  back.    Advice,  392. 

2.  Payments  directed  by  Congress  to  be  made  to  M.  and  T.  should  be  made  by 

the  Secretary  of  the  Treasury  to  them  or  their  constituted  attorney,  notwith- 
standing the  interposition  of  claims  by  third  persons  grounded  on  assign- 
ments, insolvent  or  other  proceedings,  anterior  to  the  passage  of  the  act  di- 
recting the  payment    Advice,  533. 

3.  Where  the  contractor  for  parchments  for  land  patents  delivered  a  portion  at 

them  in  printed  form  and  received  payment  therefor,  augmented  by  the 
price  of  the  printing — dsgidxd,  that  the  amount  thus  erroneously  paid  may 
be  deducted  from  other  sums  yet  due  him.    Advice,  539. 

4.  If  satisfied  of  the  correctness  of  the  account  furnished  by  the  cemmiasioners 

of  the  school  fund  in  Ohio,  the  Secretary  of  the  Treasury  may  allow  the 
three  per  cent  to  accrue  to  Ohio  thereon— no  further  proof  being  requirad 
by  the  act  of  1820.    Advice,  567. 

5.  Where  the  acceptance  of  a  Postmaster  General  had  been  given  in  payment  of 

an  account  for  wotk  done,  and  the  amount  thereof  had  been  recharged  by  a 
subsequent  Postmaster  General — dbcidxd,  that  the  amount  of  the  accept- 
ance ought  not  to  be  deducted  from  an  account  current  for  other  work.  Ad^ 
vice,  624. 

6.  Where  a  reoeiyer  of  public  moneys  at  Kalamazoo  received  in  payment  for 

public  lands  the  notes  of  a  specie-paying  bank  that  afterwards  suspended 
specie-payments,  and  then  took  from  the  bank  a  draft  on  another  bank 
which  was  returned  dishonored;  and  a  receiver  of  assets  having  been  ap- 
pointed under  the  laws  of  Michigan,  with  whom  the  receiver  of  public  mo- 
ntys  filed  a  claim  for  this  debt— hblv,  that^  notwithstanding  the  acts  of  the 


Digitized  by  VjOOQIC 


INDEX.  S09 

PAYMENTS  (Continued.) 

latter,  the  legal  priority  of  the  United  States  to  pajrment  atili  exists.  Ad- 
vice^ 625. 

7.  The  first  section  of  the  act  of  4th  February,  1819,  entitled  «An  act  to  author- 
ize the  payment  in  certain  cases,  on  account  oi  treasury  notes  which  ha^a 
been  lost  or  destroyed,"  applies  to  notes  issued  from  1837  to  1841,  inclusiTe. 
Adtdee,  694. 
PENSIONS. 

1.  Pensions  to  widows  must  be  applied  for  during  widowhood;  if  they  neglect  to 
apply  for  them  before  dieir  marriage,  they  are  concluded.     Admee,  36. 

2«  Field-offieersy  captains,  and  subalterns^  who  commanded  in  the  battalions  of 
Virginia  on  the  continental  establishment,  or  who  served  io  the  battalions 
raised  for  the  immediate  defence  of  the  State,  or  of  the  United  States,  and 
all  such  officers  as  became  supernumerary  on  the  reduction  of  any  of  said 
battalions,  and  who  agun  entered  the  service,  when  required,  in  the  same  or 
any  higher  rank,  and  continued  therein  until  the  end  of  the  war,  were  en- 
titled to  half-pay  under  the  laws  of  that  State,  although  not  residents  of 
Virginia.    Advice,  87. 

3.  The  accuracy  of  the  construction  given  by  Mr.  Wirt  to  the  act  of  the  15tfi 

May,  1820,  to  revive  and  continue  in  force  an  act  to  provide  for  persons 
who  were  disabled  by  known  wounds  received  in  the  revolutionary  war,  and 
ior  other  purposes,  is  doubted.    Advice,  68. 

4.  The  rights  of  the  surviving  husband  in  and  to  arrears,  depend  upon  the  laws 

of  the  State  where  the  parties  resided  at  the  time  of  the  wife's  demise.  Ad- 
vice,  68. 
6.  The  widow  of  a  master-at-arms  in  the  navy  of  the  United  States  who  died  in 
consequence  of  a  M  through  the  hatchway  of  the  United  States  ship  Onta- 
rio, (who  was  an  officer  within  the  act  of  1818,)  is  entitled  to  a  pension. 
Admee,  71. 

6.  If  the  husband  is  to  be  regarded  only  as  a  seaman,  and  the  widow  not  within 

the  act  of  1818,  she  is  referred  to  the  act  of  3d  March,  1817,  as  all  rights 
under  that  law  are  saved,  although  the  act  has  been  since  repealed.    &id 

7.  The  right  of  a  widow  under  the  act  of  Congress  to  so  much  money  per  an- 

num on  the  happening  of  a  certain  event  hi  vested,  and  not  defeated  by  her 
subsequent  marriage  only  from  the  time  of  the  marriage.     Ibid. 

8.  The  result  is  that  the  applicant  is  entitled  to  a  pension  of  ten  years  prior  to 

the  act  of  the  80th  of  June,  1884,  and  under  it  to  a  pension  of  five  years,  to  ^ 
commence  on  the  day  of  ibe  passage  thereof.    Ibid, 

9.  The  act  of  20th  May,  1886,  placed  pensioners  on  precisely  the  same  footing 

as  if  the  act  to  prevent  defalcations,  Ac,  had  never  been  passed;  conse- 
quently, aU  moneys  which  have  been  withh^  from  pensioners  under  the 
construction  theretofore  given  to  the  act  to  prevent  defidcataons,  ought  to  be 
refunded.    Advice,  186. 

10.  The  children  of  soldiers  embraced  in  the  first  section  of  the  act  of  the  4th  of 
July,  1886,  who  have  died,  leaving  widows  and  children,  and  the  widow- 
having  married  again  before  the  passage  of  the  act — bxld,  that  the  children 
are  entitled  to  its  benefits  within  the  equity  of  die  law.  AdvieCy  147. 
[11.  The  children  of  widows  pensioned  under  the  third  section  of  the  act  of  July 
4,  1836,  who  diall  have  died  leaving  a  balance  due  them  from  the  govern- 
ment, are  entkle^  to  such  balance  to  the  exclusion  of  executors  and  adnun- 
istrators.    Advice,  161. 

12.  Pensions  to  widows  and  orphans  gnnted  by  the  first  section  of  the  act  of  the 
4th  July,  1886,  commence  from  the  day  when  die  bill  was  approved  by  the 
President  in  all  cases  in  which  the  death  oi  the  party  serving  ooemrred  an- 
terior to  that  day;  in  subsequent  cases,  from  the  death  of  the  party.  Ad- 
vice, 162. 

18.  The  act  embraces  the  cases  of  widows  and  orphans  whose  husbands  and 
fathers  might  subsequently  die,  as  well  as  those  who  did  die  before  its  pas- 
sage.   Ibid. 

14.  Mrs.  Perry  is  not  excluded  by  the  act  of  1821  from  the  benefit  of  tlie  act  of 
1817y  and  her  rights  vested  aider  it;  so  that  the  act  fint  mentioned  is  to  be 
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ngarded  at  a  grant  to  her  and  her  familj,  over  and  above  her  pension  under 
the  laat-mentioned  act    Advice,  168. 
16.  Widow*  of  officen,  seamen,  or  marinee  are  not  entitled  to  pensions  onder  the 
act  of  Uie  '3d  of  March,  1837,  who  remarried  before  the  passage  of  the  act 
Advice,  194. 

16.  Children  of  decedent  oflken,  dec,  whose  widows  married  before  the  passage  of 

the  act,  are  entitled  to  the  half-pOy  granted  by  it  until  they  arrive  at  the  age 
of  twenty*  one  years.     Ibid. 

17.  The  widows  of  navy  agents  are  not  entitled  to  pensions  under  the  act  of  the 

dOth  of  June;  1834,  concernmg  naval  pensions  and  the  navy  pension  fund. 
Advice,  196. 

16.  Under  the  act  of  3d  March*  1837,  the  daughter  of  a  deceased  sailingmaster, 
who  was  paid  a  pension  under  the  act  of  3d  March,  1817,  until  she  was 
sixteen  years  old,  is  now  entitled  to  fiive  years'  additional  pension,  notwith- 
standing she  is  now  over  the  age  of  twenty- one  years.    Advice,  197. 

19.  Where  the  widow  of  an  officer  of  the  navy  died  before  the  passage  of  the  act 
of  1837,  her  representatives  can  take  nothing  by  the  act,  as  no  tight  to  a 
pension  vested  in  her.    Advice,  199. 

SO.  W  idows  of  officers^  seamen*  or  marines,  who  remairied  before  the  pasicage  of 
the  act  of  3d  March,  1837,  are  not  entitled  to  pensions  under  that  act,  but 
their  children  are.     Advice,  200. 

21.  As  there  was  a  joint  resolution  passed  for  the  relief  of  Mrs.  Decatur  on  the 

same  day  of  the  passage  of  the  act  for  the  more  equitable  adminlstratiott  of 
the  navy  pension  fund,  she  must  elect  under  which  she  will  take,  for  but 
one  pension  can  be  allowed  her.    Advice,  200. 

22.  Grandchildren  are  not  included  in  the  law  for  the  more  equitable  admimstra. 
tion  of  the  navy  pension  fund.     Advice,  201. 

23.  But  the  children  (the  widow  being  dead)  teke  in  equal  moieties  from  the  death 

of  the  &ther  until  the  death  of  one  of  them,  or  until  they  arrive  at  the  age 
of  twenty-one  years.  Where  one  of  the  children  died  before  the  other  ar- 
rived at  the  age  of  twenty-one,  the  latter  is  entitled  to  the  full  pension  from 
her  death  until  that  time.    Jhid. 

24.  Where  the  soldier  shall  ^ve  died  before  the  7th  of  June,  1832,  and  subsequent 

to  the  4th  of  March,  1831,  leaving  a  widow  who  deviised  before  the  former 
date,  the  children  of  the  soldier,  not  of  the  widow,  are  entitled  to  the  pen- 
sion. Advice,  202. 
26.  The  third  section  of  the  act  of  the  4th  of  July,  1836,  granting  half-pay  to 
widows  or  orphans,  where  their  husbands  and  Others  l^ve  died  of  wounds 
received  in  the  military  service  of  the  United  States,  does  not  provide  for 
widows  of  officers  and  soldiers  who  have  died  since  the  passage  of  the  act 
Advice,  203. 

26.  It  does  extend  to  the  widows  of  officers  who  were  living  at  the  time  when 

the  act  of  June  7, 1832,  was  passed.     Ibid. 

27.  The  right  of  a  widow  to  a  pension  onder  the  act  is  a  vested  interest  that  is 

not  defeated  by  her  neglect  to  apply  for  it(  and  it  goes  to  her  peraonal  rep- 
resentatives at  her  deaSi,  there  being  no  special  provision  giving  it  a  difier- 
ent  direction.    Ibid, 

28.  Where  the  husband  received  a  pension  at  his  death,  the  pension  of  the  widow 

under  the  act  of  the  4th  July,  1836,  commences  only  from  that  date.    Ibid. 

29.  The  act  of  the  3d  of  March,  1837,  for  the  more  equitable  administration  of 

the  navy  pension  fond,  ought  not  to  be  so  construed  as  to  include  cases 
where  the  death  occured  anterior  to  the  date  of  the  law  by  which  the  fund 
was  established.     Advice,  246. 

30.  The  second  section  of  the  act  of  3d  March,  1837»  for  the  more  equitable  ad- 

mmistration  of  the  navy  pension  fbnd,  adopto  the  pay  of  the  navy  as  it  ex- 
isted on  the  1st  day  of  January,  1836,  as  the  standwd  for  all  cases  coming 
within  that  section.    Advice^  291. 

31.  A  steward  serving  on  board  a  ship-of*war  is  borne  on  the  ship's  books  as  one 

of  the  crew,  and  as  such  is  amenable  to  martial  law»  and  is  therefore  a  sea- 
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man;  and,  under  the  proper  circumatances,  his  widow  ia  entitled  to  a  pen- 
aioo.    Advice^  392. 

33.  Under  the  act  of  1837  it  is,  but  under  the  acta  of  1813  and  1814  it  ia  not 

neceasary  to  be  made  to  appear  that  the  death  occurred  in  the  naval  aerrice, 
provided  it  appear  to  have  been  oocaaioned  by  a  wound  received  whilst  in 
the  service  and  line  of  duty.  Advice,  324. 
S3.  Upon  a  re-examination  of  the  several  acts  giving  pensions  to  the  widows  and  j 
children  of  officers  having  died  of  wounds  received  whilst  in  the  line  of  their 
duty,  it  is  decided  that  the  death  must  have  occurred  whilst  the  officer  was 
in  eervice  in  order  to  entitle  the  widow  and  children  to  the  bounty,  Jidviee, 
338. 

34.  Widows  who  are  on  the  pension  roll  and  receiving  pensions  under  the  3d  sec- 

tion of  the  act  of  the  4th  of  July,  1836,  are  not  entitled  to  pensions  under 
the  act  of  July  7,  1838.     Adoiee,  367, 
85.  The  act  of  23d  April,  1800,  does  not  authorize  pensions  for  wounds  received 
in  the  line  of  doty  prior  to  the  passage  of  the  act;  nor  can  the  act  of  3d 
March,  1 837,  be  construed  to  embrace  such  cases.     Adviu,  373. 

36.  Widows  of  revolutionary  soldiers  whose  first  marriage  took  place  after  the  ex- 

piration of  the  last  period  of  their  service,  and  before  January  1,  1794,  who 
remarried  anterior  to  the  passage  of  the  act  of  July  7,  1838,  are  not  entitled, 
to  pensions.    Adnee,  376. 

37.  Widows  and  children  of  paymasters  of  the  army  who  shall  have  died  while 

in  service,  by  reason  of  wounds  received  in  actual  service,  are  entitled  to  the 
benefit  of  the  fifteenth  section  of  the  act  of  the  16th  of  Afarch,  1803,  fixing 
the  military  peace  establidiment     Advice,  434. 

38.  Arrears  of  a  pension  due  a  navy  pensionei  at  the  time  of  his  death  must  be 

paid  over  to  his  legal  representatives.  It  does  not  revert  to  the  navy  pen- 
sion fund.  Admotf  435. 
89.  The  widow  of  a  surgeon  in  the  navy  who  was  commissioned  is  1811,  resign- 
ed in  1824,  reappointed  in  1827,  and  who  died  in  the  service  in  1833,  is 
entitled,  in  respect  to  the  time  which  is  to  determine  its  amount,  to  a  pen- 
sion only  under  the  the  last  appointment.    Admce^  468. 

40.  The  act  of  March  3,  1837,  and  the  joint  resolution  of  July  7,  1838,  have  so 

far  modified  the  act  of  1836,  that  widows  of  revolutionaiy  aoldiera,  who, 
having  remarried,  are  again  widowa,  irrespective  of  the  date  of  the  death  of 
the  second  husband,  or  whether  the  second  husband  were  a  revolutionary 
soldier  or  not,  are  entitled  to  batf-pay;  provided  said  widows  are  otherwise 
entitled  to  the  same.     Advice^  477. 

41.  Where  an  act  of  Congress  directed  the  Secretary  of  War  to  place  the  name  of 

a  widow  of  a  revolutionary  soldier,  who  was  a  pensioner,  upon  the  roll  of 
pensions  at  the  same  rate  which  her  husband  received,  to  commence  at  a 
date  antecedent  to  the  passage  of  the  act;  and  it  is  discovered  that  she  actu- 
ally died  before  the  passage  of  the  act,  leaving  children  surviving — dec i did, 
that  the  payment  be  made  to  the  children  according  to  the  provinons  of 
the  act  of  2d  March,  1829.    Advice,  541. 

42.  The  shares  of  any  absent  children  should  be  reserved  until  the  right  of  the 

others  to  take  as  survivors  shall  have  been  established.    Ibid. 

PIRACy. 

1.  A  Texian  armed  schooner  cannot  be  treated  as  a  pirate  under  the  act  of  30th 
April,  1790,  for  capturing  an  American  merchantman,  on  the  alleged 
ground  that  she  was  laden  with  provisions^  storss,  and  munitions  of  war  for 
the  use  of  the  army  of  Mexico,  with  the  government  of  which  Texas,  at  the 
time,  was  in  a  state  of  revolt  and  civil  war.     Advice,  120, 

POSTMASTER  GENERAL. 

1.  The  act  of  a  Postmaster  General  in  making  extra  allowances  to  mail  con- 
tractors in  consequence  of  alterations  made,  after  the  execution  of  the  eon- 
tract,  in  the  firequency  and  speed  of  the  conveyances  used  for  transportation, 
and  on  account  of  the  increased  weight  of  the  mailed  matter,  ar«  not,  where 
the  account  is  still  open,  conclusive  upon  his  successor ;  on  the  contrary, 
the  latter  possesses  competent  authority  to  look  into  such  allowanoes,  and 
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where  he  finds  them  to  have  been  foanded  on  material  errora  of  law  or  ftct, 
to  correct  them  aa  justice  ahall  appear  to  require.  Case  of  Stockton  if 
Slokesy  1. 

2.  PoBtmasters  General  are  merely  agents  of  government,  with  limited  authority; 

and  none  of  their  acts,  except  those  which  are  found  to  be  within  the  scope 
of  their  authority  aod  conformable  to  law,  are  obligatory  upon  the  gorein- 
ment.  Contractors  with  them  are  chargeable  wi^  knowledge  of  the  law, 
and  must  be  presumed  to  be  acquainted  with  the  extent  of  their  powers,  and 
consequently  with  any  departure  from  them  in  respect  to  contracts  for  trans- 
portation of  the  mails;  and  cannot,  therefore,  legally  claim  any  benefit  under 
acts  done  in  contravention  of  law;  for  such  are  void  fi-om  the  begining,  and 
no  legal  right  can  be  founded  upon  them.    Ibid, 

3.  But,  although  Postmasters  General  have  no  authority  to  bind  their  successors 

in  matters  of  purely  public  concernment,  the  case  is  different  in  respect  to 
transactions  wiUi  individuals.  Their  authorized  contracts  witH  individuala, 
when  not  afibcted  by  fraud  or  material  error,  are  obligatory  upon  succes- 
sors-—the  change  of  incumbents  not  in  anywise  slTecting  nor  impairing  the 
rights  of  the  contractors.  But  the  incapacity  to  vary  the  contracts  of  piede- 
cesson  in  o6Sce  is  occassioned  by  the  obligatory  force  of  the  contracts  them* 
selves — a  force  aa  operative,  however,  upon  the  officer  who  made  them,  as 
upon  his  successors— and  not  because  they  were  made  by  predecesson. 
Frauds  and  materiel  errors,  however,  may  as  lawfully  be  mquiied  into  bj 
sucessors  as  by  him  or  them  who  shall  have  made  the  contracts.     Ibid. 

4.  Contracts  to  cany  the  mail  of  the  United  States,  without  stipulation  as  to  iti 

weight,  include  the  whole  mail  accruing  between  the  termini  named  therein, 
or  coming  into  it  from  other  routes,  according  to  the  arrangement  contem- 
plated when  they  are  made;  and,  if  justice  shall  demand  extra  allowance  on 
account  of  the  increased  weight,  it  must  be  sought  of  Congress,  and  not  of 
the  Postmaster  General.     Ibid. 

5.  If  extra  compensation  to  contractors  shall  have  been  paid  by  one  Postmaster 

General,  without  the  sanction  of  an  act  of  Congress,  the  money  so  paid 
may  be  recovered  back.    Ibid. 

6.  The  circuit  court  of  the  District  of  Columbia  is  not  invested  with  authority  to 

issue  a  mandamus  fligainst  the  Postmaster  General  to  compel  him  to  execute 
an  act  of  Congress  in  a  particular  way.    Stoked  ease,  236. 

7.  Where  one  of  two  or  more  contractors  for  transporting  the  United  States  mail 

shall  have  been  guilty  of  a  violation  of  the  twenty-eighth  section  of  the  act 
of  the  2d  July,  1836,  changing  the  organization  of  the  Poet  OfHce  Depaxi- 
ment,  and  providmg  more  efiectuaily  for  the  settlement  of  the  acooonU 
thereof,  the  Postmaster  General  may  annul  the  contract  and  relet  the  route 
according  to  law.     Advice,  436. 

8.  Where  proposals,  in  the  usual  form,  for  the  transportAtton  of  the  mail  betwem 

certain  specified  points,  had  been  advertised  and  accepted  without  certain 
knowledge,  on  either  side,  that  the  condition  of  the  roads  was  such  tliat 
coaches  could  pass  over  the  route,  and,  after  trial,  it  was  found  that  they 
were  not  such  as  to  permit  the  execution  of  said  contract,  according  to  ita 
terms — nxcinsn,  that  the  contractor  be  released  from  further  obligationa  un- 
der it,  and  that  he  receive  compensation  for  transporting  the  mail  by  steam- 
boat, ^c     Tohy^i  ease,  492. 

9.  The  acts  of  8d  March,  1825,  and  2d  July,  1836,  do  not  authorize  the  pay- 

ment of  additional  compensation  to  contractors  for  transporting  the  mail  in 
cases  where  the  time  of  the  transit  only  is  changed,  even  though  additional 
conveyaneee  shall  be  required,  but  where  the  mail  w  carried  between  the 
same  termini  no  ofiener,  and  there  is  no  increase  of  expedition  on  the  route. 
Advice,  542. 

10.  The  act  of  2d  July,  1836,  provides  for  the  manner  in  which  changes  are  to 

be  made  in  the  terms  of  sny  exirthig  contract,  other  than  those  having  re^ 
ference  to  additional  service  or  increase  of  expedition.    Ibid. 

11.  Where  the  acceptance  of  a  Postmaster  General  had  been  given  in  payment  of 
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an  account  for  work  done,  and  the  amount  tfieraof  had  been  rediarged  by  a 
subsequent  Poetoiaster  General— dbcidbd,  that  the  amount  of  the  acceptance 
ought  not  to  be  deducted  from  on  ttcoount-cunent  for  other  work.     Case  of 
Blair  ^  Rivet,  624. 
12.  The  Postmaster  General  ought  not  to  meddle  with  any  case  of  forfeittire  finally 

disposed  of  on  deliberate  examination  by  his  predeceseon.     Advice^  684. 
18.  The  Postmaster  General  is  vested  with  a  discretion  concerning  forfeitures  not 
passed  upon.     Ibid, 

POSTMASTERS. 

1.  Postmasters  cannot  lawfully  receive  to  be  conveyed  in  the  mail  any  packet 

weighing  more  than  three  pounds  in  any  case  whatever,  except  such  as  are 
specially  provided  for  in  the  act  of  the  19th  December,  1821»  and  the  joint 
resjlution  of  the  ISth  of  January,  1831.    Advice^  164. 

2.  A  proviso  touching  the  duties  of  postmasters  to  make  returns  of  emoluments 

received  from  boxes,  contained  in  a  general  appropriation  bill,  to  take  efifoct 
at  the  commencement  of  a  fiscal  year  then  future,  is  to  be  considered  as 
having  effect  from  the  date  of  its  passage.  Advice,  640. 
8.  The  circuit  courts  of  the  United  States  have  not  power  to  enjoin  the  Auditor 
of  the  Post  Office  Department  from  paying  a  contractor  for  carrying  the 
mails,  nor  to  enjoin  the  contractor  from  making  collections  from  postmasters, 
according  to  his  contract  with  the  government.     Adufieet  667. 

PRE-EMPTIONS. 

See  Public  Labtds. 

PRESIDENT. 

See  ExxGiTTiys. 

PRINTING. 

1.  The  person  entitled  to  the  printing  of  the  Treasury  Department,  generally, 

should  execute  all  the  printing  required  by  it,  whether  on  paper  or  parch- 
ment, notwithstanding  the  error  of  the  clerk  in  erroneously  stating  to  the 
bidder  for  parchment  that  his  bid  for  the  printing  of  it  was  accepted.  Ad- 
vice, 469. 

2.  Where  the  contractor  for  parchments  for  land  patents  delivered  a  portion  of  them 

in  printed  form  and  received  payment  therefor,  augmented  by  the  price  of 
the  printing — dxoidxd,  that  the  amount  thus  erroneously  paid  may  be  de^ 
ducted  from  other  sums  yet  due  him.     Advice,  539. 

3.  The  contractors  for  the  printing  of  parchments  cannot  be  paid  for  such  print- 

ing; nor  are  they  entitled  to  the  amount  thus  overpaid  to  the  contractor  for 
parchment     Ihid^ 
PRIORITY. 

1.  The  United  States  have  the  right  to  retain  moneys  awarded  under  the  French 

treaty  of  1831,  to  a  firm  of  which  one  member  is  indebted  to  the  govern- 
ment upon  a  bond  for  duties  on  goods  imported  for  the  firm,  and  to  apply 
the  same  upon  the  bonds.     Advice,  163. 

2.  Where  a  receiver  of  public  moneys  at  Kalamaatoo  received  in  payment  for  pub- 

lic lands  the  notes  of  a  specie-paying  bank  that  afterwards  suspended  specie- 
payments,  and  then  took  from  the  bank  a  draft  on  another  bank  which  was 
returned  dishonored;  and  a  receiver  of  assets  having  been  appointed  under 
the  laws  of  Michigan,  with  whom  the  receiver  of  public  moneys  filed  a 
claim  for  this  debt — held,  that,  notwithstanding  the  acts  of  the  latter,  the 
legal  priority  of  the  United  States  to  payment  still  exists.    Advice,  626. 

PRIZES. 

1.  Distribution  of  eertain  moneys,  appropriated  by  Congress  as  priie-mon^, 
among  the  ofiioera  and  crew  of  two  gun-boats,  must  be  made  in  the  propor- 
tions and  to  the  persons  pointed  out  by  the  general  laws  and  regulations  of 
the  navy  applicable  to  the  subject    Aavice^  461. 

PUBLIC  LANDS, 
bee  Laxds. 

REGISTERS. 
1.  The  Spanish  fohooner  Amistod  having  been  condemned  (not  for  any  breach 
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REGISTERS  {Continued,) 

of  the  lawf  of  the  United  States,}  and  told  hj  order  of  the  dUtrid  court  of 
the  United  States  for  the  State  of  Gonnecticat,  and  the  parchaserB  haTing 
applied  for  a  register— decidxv,  that  be  is  not  entitled  to  a  register,  but  that 
documents  showing  the  order  of  ssle^  its  execution  by  the  proper  olBoer  of 
the  United  Stales,  and  the  parchase  and  title  of  the  present  owner,  ought  to 
be  issued  to  him.    Advice,  G06. 

ROADS. 

1.  The  Cumberland  Road  b  under  the  charge  of  a  superintendent,  who  has  an-  . 

thoritj  to  disburse  funds  committed  to  his  care  by  turning  over  the  same  to 
officers  employed  under  him.    Advice,  140.  I 

8.  Yet  he  must  tw  held  personally  accountable  at  the  treasury  for  the  correct  dls-  | 

buiaement  thereof.     Ibid. 

3.  Where  Congress  appropriated  an  amount  equal  to  the  sum  churned  by  a  con-  ' 

tractor  on  the  Cumberland  road  for  extra  work,  submitted  to  that  body  by 
the  Secretary  of  War,  there  can  be  no  yalid  objection  to  the  payment  there- 
of.    Advice,  108. 

4.  By  force  of  the  act  of  8d  March,  1837,  modifying  that  of  July  2,  1836,  the 

question  whether  the  work  in  each  State  on  said  road  shall  be  executed  con* 
tinuously  or  not,  is  left  to  the  discretion  of  the  Secretary  of  War^  except 
that  in  the  exercise  of  his  discretion,  he  must  obserre  the  last  proviso  of  the 
act  of  dd  March,  1887.    Advice,  403. 

RESTORATION. 

1.  The  schooner  Amistad,  a  Spanish  vessel,  having  cleared  from  one  Spanish 
port  bound  to  another,  with  regular  papers  and  a  cargo  of  merchandise  and 
slaves ;  and  whilst  at  sea,  being  sulgected  to  the  control  of  the  negroes  on 
board,  by  their  rising  upon  the  whites  and  killing  the  captain,  his  servant, 
and  two  of  bis  seamen,  and  sssuming  command  with  a  view  to  cany  the 
vessel  to  the  coast  of  Africa,  but  fsdiing  in  that  object  through  the  con- 
trivance of  two  white  Spaniards  who  run  her  near  to  the  coast  of  the  United 
States,  where  she  was  taken  by  a  vessel  of  the  United  States  and  sent  into 
New  London  for  examinination  and  such  proceedings  as  the  law  of  nations 
warranted  and  required;  and  being  demanded,  with  the  negroes,  by  the 
Spanish  minister,  under  the  ninth  article  of  the  treaty  of  October  27,  1795, 
between  Spam  and  tbe  United  States — decidxb,  that  the  case  is  within 
said  ninth  article  of  the  said  treaty,  and  that  the  said  vessel  and  cargo  be 
restored  to  the  owners,  as  far  as  practicable,  entire.  Advice,  484. 
3.  The  President  is  advised  to  issue  his  order  to  the  marshal,  in  whose  custody 
the  vessel  and  cargo  are,  to  deliver  the  same  to  such  persons  as  may  be  d^ 
signated  by  the  Spanish  minister  to  receive  them.    Jbid, 

SALARIES. 

See  CoMPXKtATro?r. 

SEAMEN. 

1 .  Merchant  seamen  only  are  entitled  to  aid  from  the  fund  at  the  disposal  of  the 

Secretary  of  ($tate.  As  it  was  raised  by  deductions  out  of  the  wages  of  mer- 
chant seamen,  justice  to  them  requires  that  they  only  shall  he  entitled  to  re- 
ceive it  when  in  distress  at  foreign  consulates.     Advice f  683. 

2.  Seamen  on  board  ships  of  war  are  not  entitled  to  pecuniary  assistance  from 

consuls  under  tbe  acts  of  1792  and  1803.    Advice,  685 
SIGNATURES. 

1.  It  is  a  sufiicient  compKanoe  with  tbe  providons  of  the  act  of  July  4, 1836,  for 

the  engrossing  clerks  to  write  the  name  of  the  President  to  patents,  and  for 
the  secretary  thereafter  to  test  them  by. his  signature.    Advice,  623. 

2.  All  the  duties  respecting  the  execution  of  patents,  except  tbe  attestation,  are 

ministerial,  and  may  be  performed  either  by  the  clerks  or  by  the  secretary. 
Ibid, 

3.  The  countersignature  of  the  recorder  of  land  patents,  and  seal  of  the  office 

thereto  atrached,  constitute  a  sufficient  authentication  of  a  patent  for  land. 
Advice,  630. 
SLAVES  AND  THE  SLAVE-TRADE. 

1.  Heads  of  Chickasaw  families  owning  slaves  are  entitled  to  the  leservatioM 
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SLAVES  AND  THE  SLAVE  TRADE  {Coniintud.) 

provided  by  the  fifth  uticle  of  the  treaty  of  May  24,  1834.    Advice,  84. 

8.  The  Prendeat  bae  no  power  to  caaae  fugitive  alaveB,  who  baring  taken 
refuge  among  the  Indiaoi  weit  of  the  MiaeiHippi,  to  be  apprehended  and 
delivered  by  the  United  Statea  offioera  and  agenta  to  the  ownera  from  whom 
auch  slavea  ahall  have  fled.     Advice,  370. 

8.  Even  where  alavea  ahall  have  takm  refiige  in  the  Statea,  the  Preaident  haa 
no  authority  to  caoae  a  annrender  except  when  previonaly  directed  or  em- 
powered by  a  law.    Ibid. 

4.  Congreaa  baa  been  ailent  hitherto  npon  the  anbject  of  fogitivea  among  In- 
diana; and  although  it  have  the  power  to  make  regulationa  not  inconaiatent 
with  aubatating  treaty  atipolationa,  nntil  it  ahall  have  enacted  a  law  in  thai 
reapect,  the  P^dent  baa  no  authority  to  interpoae.    Ibid, 

6.  The  United  Statea  are  bound  to  pay  the  Spaniah  inhabitanta  of  Florida  the 
value  of  alavea  carried  away  or  killed  by  the  troopa  of  the  United  Statea 
ahorily  prior  to  the  treaty  with  Spain  of  the  32d  of  February,  1819.  Ad' 
vice,  891. 

6.  Remuneration  ahould  alao  be  made  for  the  aervioea  of  auch  alavea  aa  have 

been  reatored  to  their  ownera,  during  the  period  of  time  their  ownera  were 
deprived  of  their  aeivioea.    Ibid. 

7.  The  alavea  brought  in  xrith  the  ahooner  Amiatad,  being  part  of  the  oargo^ 

ahould  be  aurrendered  to  auch  peraona  aa  may  be  deaignated  by  the  Spaniah 
miniater  to  raeeive  them.     Adtice,  484. 

8.  Steamboata  and  other  veaaela  paaamg  from  Pontchartrain,  by  Lake  Borgne 

and  Paacagoula  bay,  to  Mobile^  and  touching  on  their  paaaage  at  inter- 
mediate placea,  are  not  to  be  conaidered  aa  aailing  coaatwiae,  within  the 
meaning  of  the  act  of  2d  March,  1807,  to  prohibit  the  importation  of  alavea. 
Advice,  512. 

9.  The  object  of  the  act  ia  to  prevent  the  alave-trade  by  veaaela  from  the  aea* 

without  evidence  that  the  alavea  on  board  bad  been  pre?ioualy  within  the 
United  Sfatea.  Ibid. 
10.  Steamboata  and  other  veaaela  paaaing  on  any  river  or  inland  bay  of  the  aaa, 
within  the  juriadiction  of  the  Uruted  Statea,  are  not  aubject  to  the  regula- 
tiona provided  in  reapect  to  exterior  voyagea,  or  thoae  along  the  aeaooaat, 
or  in  open  baya  of  the  aea.    Advice,  681. 

SURETIES. 
1.  Soretiea  of  a  delinquent  or  de&ulting  principal  obligor  in  a  cuatom-houae 
bond  are  not  liable  to  detention  of  moneya  due  them — ^the  phraae  *'  who  ia 
in  arreara  to  the  United  Statea,"  contained  in  the  act  of  25th  January, 
1828,  applying  only  to  peraona  who,  having  previoua  traniactiona  of  a 
pecuniary  nature  with  the  government,  are  found  upon  the  aettlement  of 
thoae  tranaactiona  to  be  in  arreara.    Advice,  62. 

SURGEONS. 

1.  The  arrangmenta  for  the  aurveying  and  exploring  expedition  being  at  the  dia- 

cretion  of  the  Preaident,  he  may  appoint  and  employ  a  medial  aaaiatant 
thereto  without  the  formality  of  an  examination  and  approval  by  the  board 
of  anrgeona.     Advice,  289. 

2.  The  aaaiatant  aurgeon  ia  entitled  to  the  pay  of  a  aurgeon  whenever  he  ia  called 

to  diacharge  the  peculiar  dutiea  of  a  aurgeon;  but  thoae  dutiea  muat  be 

auch  as  can  only  be  performed  by  him  when  preaent.     Advice,  808. 
SURRENDER. 

See  ExscuTiTB,  EzTmADiTiosr. 
SURVEYS. 

See  Public  LAvna. 
TREATIES. 

See  IirniAxa,  Pvilio  LAims* 
VACANCIES. 

See  AppoiirTsrxiTTi. 
WARRANTS. 

See  Public  Livna. 
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WASHINGTON  CITY, 

1 .  The  orphans'  coart  of  Waihingion  has  power  to  grant  letters  of  administra- 

tion in  respect  to  assets  existing  in  the  county,  and  payments  made  bj  the 
Treasury  Department,  to  an  administrator  thus  appointed,  are  regular;  yet, 
in  a  case  where  the  decedent  resided  in  Baltimore  and  left  a  will  appioot- 
ing  an  executor  there,  and  letters  granting  administration  de  botUs  non  are 
afterwards  granted  in  Maryland  upon  the  same  estate,  the  lettera  issued  in 
Washington  become  subordinate  to  them.    Advice^  89. 

2.  The  Secretary  of  the  Treasury  may  give  to  the  corporatioo  of  the  city  of 

Washington  the  certificate  described  in  the  seventh  section  of  the  act 
vesting  in  that  corporation  the  righte  of  the  said  oompany  and  for  other 
purposes,  passed  May  31,  1832;  notwithstending  the  work  was  not  com- 
pleted by  the  1st  March,  1833;  provided  the  work  has  been  finished  in  the 
manner  prescribed  and  the  time  when  it  was  completed  be  actually  stated. 
Adoiee,  290. 

3.  The  entire  legacy  bequeathed  to  the  United  Stetes  by  James  Smithson  for  the 

purpose  of  founding  an  esteUishment  in  the  city  of  Washington  for  the 
increase  and  di^aslon  of  knowledge,  should  be  kept  entire  for  »fEi^nmtiw^Q 
the  purposes  of  the  testator.     Advice,  383. 

4.  Repairs  in  front  of  leased  tenemente  in  the  dty  of  Wariiington  are,  by  act 

of  the  corporation  of  the  1st  of  August,  1831,  required  to  be  made  by 
the  owners,  who  are,  in  general,  the  lessors;  and  where  the  leases  are  dlenc 
upon  the  subject  of  such  repairs,  the  law  regulating  r^»aini  in  the  District 
may  properly  be  considered  and  teken  as  a  part  of  the  contract.  Advice, 
480. 
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